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BOOK  V. 

OF  CIVIL  \S3UR\ES— continued. 
CHAPTER  \i\ . 

OP  CIVIL  INJURIES  COGNIZABLE  IN  THE  COURTS  OP 
EQUITY WITH  THEIR  REMEDIES. 


Bbpobb  we  enter  on  the  subject  of  the  ensuing  chapter, 
viz.  the  civil  injuries  cognizable  in  the  courts  of  equity, 
with  their  appropriate  remedies  (a),  it  will  be  proper  to 
recollect  the  observations  made  in  former  parts  of  this 
work  on  the  nature  of  equity  (b).  Its  nature  has  been 
there  generally  explained,  and  it  has  been  shown  to  con- 
stitute a  large  and  important  portion  of  our  juridical  sys- 
tem—distinct from  and  suppletory  to  the  common  law, 
and  administered  in  its  own  peculiar  courts.  But  it  may 
f      '        rtant  now  to  enter  into  some  further  particulars 

to  throw  more  distinct  light  on  this  subject 
[[The  very  terms  of  a  court  of  equity  and  a  court  of 
law,  as  contrasted  to  each  other,  are  "apt  to  confound  and 
nii-!rnd  us;  as  if  the  one  judged  without  equity,  and  the 

1 4  not  bound  by  any  law.    Whereas  every  defini- 

( < )  At  !•  dM  diMribMlM  cl  cWil  (»)  Vidt  top.  vol.  i.  p. 78  ;  vol.  iU. 

injuri**.  «id«  Mp.  voL  iii.  p.  467.  p.  410. 
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QUon  or  illustration  to  be  met  with,  which  would  draw  a 
lioe  between  the  two  jurisdictions,  by  setting  law  and 
equity  in  opposition  to  each  other,  will  be  found  either 
totally  erroneous,  or  erroneous  to  a  certain  degree. 

I.  Thus,  in  the  first  place,  it  is  said(c),  that  it  is  the 
business  of  a  court  of  equity  in  England  to  abate  the 
rigour  of  the  common  law.  But  no  such  power  is  con- 
tended for.  Hard  was  the  case  of  bond  creditors,  whose 
debtor  devised  away  his  real  estate.  Rigorous  and  unjust 
the  rule  which  put  the  devisee  in  a  better  position  than 
the  heir  (r/).  Yet  a  court  of  equity  had  no  power  to  inter- 
pose.]] Hard  also  were  the  rules  of  the  common  law  so 
lately  subsisting,  [[that  the  land  devised  shall  not  be  liable 
to  simple  contract  debts  of  the  ancestor  or  devisor  (e); 
although  the  money  was  laid  out  in  purchasing  the  very 
land ;  that  the  father  shall  never  immediately  succeed  as 
heir  to  the  real  estate  of  his  son  (/)  Q  and  that  lands 
bliall  descend  Qto  a  remote  relation  of  the  whole  blood,  or 
even  escheat  to  the  lord,  in  preference  to  the  owner's  half 
brother  (*7).]]  And  yet  no  relief  from  any  of  these  se- 
verities, though  the  artificial  reasons  for  them  arising  from 
feudal  principles  had  long  ago  entirely  ceased,  could  ever 
be  afforded  by  a  court  of  equity,  and  it  is  to  the  legislature 
alone  that  we  owe  our  deliverance  from  them  (h).  [[In  all 
such  cases  of  positive  law,  the  courts  of  equity  as  well  as 
the  courts  of  law  must  say  with  Ulpian  (i),  "  Hoc  quidem 
perguam  durum  est,  sed  ita  lex  scripta  est." 

2.  It   is   said  {k),  that  a  court  of  equity   determines 

(e)  Lord  Kaimii,  Prio.  of  Equity,  44.  cestor,  might    prtj  that    the    parol 

(d)  Vide  tup.  vol.  i.  p.  397.  might  demur,  viz.  thai  the  pleadioga 

(•)  Ibid.  might  be  stayed  till   he  should  attain 

(/)  Ibid.  p.  376.  hit  full  age  ;  agaiott  this  alto  no  relief 

(g)  Ibid.  p.  387.  could  be  afforded  by  equity ;  but  it  is 

(A)  To  th«M  inttancet  Blackstone  now  abolished  by  1 1  Geo.  4  &  1  Will. 

add*  tbe  case  of  pmrot  igmurrer,  a  4,  c  47,  t.  10.     At  to  this  statute, 

practice  according  to  which  an  inrant,  vide  Price  c.  Carver, 3  Myl.  &  Cr.  157. 

whan  made  defendant  in  many  real  (i)  Ff.  40,  9,  12. 

I,  or  in  an  action  of  debt  brought  (Jk)  Lord  Kaimt,  Prin.  of  Equity, 


against  bin  as  heir  to  a  deceased  an*       177. 
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[[toeording  to  the  Apirit  of  the  rule,  and  not  according  to 
the  atrictness  of  the  letter,  liut  so  also  does  a  court  of 
law.  Both,  for  instance,  are  equally  bound  and  equally 
profess  to  interpret  statutes  according  to  the  true  intent  of 
the  legislature.  In  general  law  all  cases  cannot  be  fore- 
Men  ;  or,  if  foreseen,  cannot  be  expressed :  some  will 
arise  that  will  fall  within  the  meaning,  though  not  within 
the  words  of  the  legislator ;  and  others,  which  may  fall 
within  the  letter,  may  be  contrary  to  his  meaning,  though 
not  expressly  excepted  (/).]]  In  reference  to  such  con- 
siderations as  these,  a  case,  as  we  elsewhere  had  occasion 
to  remark,  is  sometimes  said  to  fall  within  the  equity,  or, 
at  other  times,  to  be  out  of  the  equity  of  an  act  of  par- 
liament (si).  But  [[here  by  equity  we  mean  nothing  but 
the  sound  interpretation  of  the  law  ;  though  the  words  of 
the  law  itself  may  be  too  general,  too  special,  or  otherwise 
inaccurate  or  defective.  These,  then,  are  the  cases  which, 
as  Grotius  (a)  says,  "  lex  non  exacts  definit,  ted  arhitrio 
**  homi  viri  permittit"  in  order  to  find  out  the  true  sense 
and  meaning  of  the  lawgiver  from  every  other  topic  of 
construction.  But  there  u  not  a  single  rule  of  interpreting 
laws,  whether  equitably  or  strictly,  that  is  not  equally 
used  by  the  judges  in  the  courts  both  of  law  and  equity  ; 
die  construction  must  in  both  be  the  same ;  or,  if  they 
differ,  it  is  only  as  one  court  of  law  may  also  happen  to 
dtfTer  from  another.  Each  endeavours  to  fix  and  adopt 
the  true  sense  of  the  law  in  question ;  neither  can  enlarge, 
diminish  or  alter  that  sense  in  a  single  tittle. 

3.  Again,  it  hath  been  said  o),  that  fraud,  accident 
and  truMt  are  the  proper  and  peculiar  objects  of  a  court  of 
equity.  But  every  kind  of  fraud  is  equally  cognizable 
and  equally  adverted  to  in  a  court  of  law.]]  In  like 
manner  Qmany  aeddtnU  are  also  supplied  in  a  court  of 
law ;  as  loss  of  deeds,  mittaket  in  receipts  or  accounts, 

(0  VU«M^v*l.i.  pr.71.79.  (•)  I  IUl.Abr.874i  4  ImU  M; 

(■)Ibid.  71.  EmI  af  Bttk  ».  Mmtwui.  10  Mad.  I. 

(«)  l)c  if^aiU  %.  3. 

•  2 
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Qwrong  paymentit,  deaths,  which  make  it  mipo^sible  to 
perfbrni  a  condition  literally,  and  a  multitude  of  other  con- 
tingencies ;  and  many  cannot  be  relieved  even  in  a  court 
of  equity ;  as]]  the  accident  of  [[a  devise  ill  executed^]  or  Qa 
power  of  leasing  omitted  in  a  family  settlement.  A  tech- 
nical truMt,  indeed,  created  by  the  limitation  of  a  second 
UMy  was  forced  into  the  court*  of  equity  in  the  manner 
formerly  mentioned  ( fj ) ;  and  this  species  of  trust,  ex- 
tended by  inference  and  construction,  has  ever  since 
remained  as  a  kind  of  peculium  in  those  courts.  Hut  there 
are  other  trusts  which  are  cognizable  in  a  court  of  law ; 
as  deposits  and  all  manner  of  bailments  (7),  and  especially 
that  implied  contract,  so  highly  beneficial  and  useful,  of 
having  undertaken  to  account  for  money  received  to  an- 
other's use  (r),  which  is  the  ground  of  an  action  on  the 
case  almost  as  universally  remedial  as  a  bill  in  equity. 

4.  Once  more ;  it  has  been  said  that  a  court  of  equity 
is  not  bound  by  rules  or  precedents,  but  acts  from  the 
opinion  of  the  judge  (»),  founded  on  the  circumstances  of 
every  particular  case.  Whereas  the  system  of  our  courts 
of  equity  is  a  laboured  connected  system,  governed  by 
established  rules,  and  bound  down  by  precedents,  from 
which  they  do  not  depart,  although  the  reason  of  some 
of  them  may  perhaps  be  liable  to  objection.  Thus  the 
refusing  a  wife  her  dower  in  a  trust  estate,  and  yet  allow- 
ing the  husband  his  curtesy  (0,13  (which  was  formerly  the 
rule  of  a  court  of  equity,  though  such  estate  is  now  subject  to 
the  former  as  well  as  to  the  latter  incident,  by  the  provision 

(p)  Vide  tup.  vol.  i.  p.  342.  equity.     It  it  all  ooe,  as  if  they  ahonld 

(f )  Vide  aup.  vol.  ii.  p.  129 ;  vol.  make  the  ctaodard  for  the  meaaare  a 

iii.  p  &31.  chaocellor's  foot.     What  an  uncertain 

(r)  Vide  sup.  vol.  iii.  p.  632.  measure  would  this  be.     One  chan- 

(s)  This  is  statrd  by  Mr.  Selden  eel  lor  has  a  long  foot,  soother  a  short 

(Table  Talk,  tiu  E^|uity),  with  mote  foot,  a  ihird  an  indilTerent  foot.    It  is 

pleasantry  than  truth :  "  For  taw  we  the  same  thing  with  the  chancellor's 

have  a  measure,  and  know  what  to  conscience." 

trust  to ;  equity  is  according  to  the  (i)  Vide  sap.  vol.  i.  p.  349 ;  Milner 

of  him  that  is  chancellor;  v.  Colmer,  2  P.  Wms.  640. 


■Dd  a*  that  is  larger  or  narrower,  so  is 
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of  m  recent  act  of  parliament  (m),)  and  [[the  distingaishing 
between  a  mortgage  at  five  p^  cent.,  with  a  clause  of 
reduction  to  /okt,  if  the  interest  be  regularly  paid,  and  a 
mortgage  at  four  per  eettt.,  with  a  clause  of  enlargement 
to  y!r«,  if  the  payment  of  the  interest  be  deferred ;  so 
that  the  former  shall  be  deemed  a  conscientious,  the  latter 
an  unrighteous  bargain  (r) :  both  these  and  other  cases 
that  might  be  instanced  are  plainly  rules  of  positive  law, 
which  hare  been  supported  only  by  the  reverence  shown, 
-)erally  rery  properly  shown,  to  a  series  of  former 
..:  .Illations,  that  the  rule  of  property  may  be  uniform 
and  steady.  Nay,  sometimes  a  precedent  is  so  strictly 
followed,  that  a  particular  judgment  founded  upon  special 
circumstances  (x)  gives  rise  to  a  general  rule. 

In  short,  if  a  court  of  equity  in  England  did  really  act, 
M  many  ingenious  writers  have  supposed  it  (from  theory) 
to  do,  it  would  rise  above  all  law,  either  common  or  sta- 
tute, and  be  a  most  arbitrary  legislator  in  every  particular 
case.  No  wonder  they  are  so  often  mistaken.  Grotius 
or  Putfendorf,  or  any  other  of  the  great  masters  of  juris- 
prudence, would  have  been  as  little  able  to  discover  by 
their  own  light  the  system  of  a  court  of  equity  in  England, 
as  the  system  of  a  court  of  law  :  especially,  as  the  notions 
before  mentioned,  of  the  character,  power  and  practice  of 
a  court  of  equity,  were  formerly  adopted  and  propagated 
(though  not  with  approbation  of  the  thing)  by  our  prin- 
cipal antiquaries  and  lawyers,  S{>elnian  (y ),  Coke  (s), 
Lambard  (a)  and  Selden  (6),  and  even  the  great  Bacon  (c) 
himself.  But  this  was  in  the  infancy  of  our  courts  of 
equity,  before  their  jarisdiction  was  settled,  and  when  the 

(■)  S  Ai  4  Will  4,  c  106.  MMffinHiu  «•  mHitrU ;  mtealittr  it- 

(•)  t  V«ni.  t»,  SIO  i  NidMlb  t.  ttni$  itnttmr  tmm  nnir  mI  Mi  if»im*, 

Mcjoaid,  9  Alk.  6S0  f*i<*t  Wiuwif*  mm  r«H«M,  r^etgwmtml 

(«)  8m  iIm  c*m  of  Foktw  m4  Maat,  ftm  mlmtrU,  mmut  tt  itUmt  /Mvmt  turn 

1  Vam.  473.  *iUi  ttfani  to  iIm  •••  vMaMtur  jprMlMtMr."— GIom.  108. 
impomi  midmum  ot  jptnmti  ttMm.  (•)  Vkb  Mpi.  vol.  lit.  4I&,  418. 

(jr)  ••  Qmt  ia  mmmU  ItafM  trtt*.  (m)  ArcMea,  71. 7<,  73. 

««ltt«i  mmltt «  kgmm  Mmmtimmmmmt  (h)  Ubi  np.  p.  4,  a. 

JtMm,  mJm  {d  rw  iiifiril)  mkitmt  (r)  I>«  Avgw.  8d«M.  L  8,  c.  9. 
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[[chancellors  themselrM,  partly  from  their  ignorance  of  law 
(being  frequently  bishops  or  statesmen),  partly  from  am- 
bition and  lust  of  power  (encouraged  by  the  arbitrary  prin- 
ciples of  the  age  they  lived  in),  but  principally  from  the 
narrow  and  unjust  decisions  of  the  courts  of  law,  had  arro- 
gated to  themselves  such  unlimited  authority  as  hath  been 
totally  disclaimed  by  their  successors]]  since  the  close  of  the 
seventeenth  century.  [The  decrees  of  a  court  of  equity  were 
then  rather  in  the  nature  of  awards,  formed  on  the  sudden, 
pro  re  nata,  with  more  probity  of  intention  than  knowledge 
of  the  subject, — founded  on  np  settled  principles,  as  being 
never  designed  and  therefore  never  used  as  precedents. 
But  the  systems  of  jurisprudence  in  our  courts,  both  of 
law  and  equity,  are  now  equally  artificial  systems,  founded 
in  the  same  principles  of  justice  and  positive  law,  but 
varied  by  different  usages  in  the  forms  and  mode  of  their 
proceedings,  the  one  being  originally  derived  (though  much 
reformed  and  improved)  from  the  feudal  customs  as  they 
prevailed  in  different  ages  in  the  Saxon  and  Norman  judi- 
catures (c)  ;  the  other  (but  with  equal  improvements)  from 
the  imperial  and  pontifical  formularies  introduced  by  their 
clerical  chancellors  (rf). 

The  suggestion  indeed  of  every  bill,  to  give  jurisdiction 
to  the  courts  of  equity,  (copied  from  those  early  times,)  is, 
that  the  complainant  hath  no  remedy  at  the  common  law. 
But  he  who  should  from  thence  conclude  that  no  case  is 
judged  of  in  equity  where  there  might  have  been  relief  at 
law,  and  at  the  same  time  casts  his  eye  on  the  extent  and 
variety  of  the  cases  in  our  equity  reports,  must  think  the 
law  a  dead  letter  indeed.  The  rules  of  property,  rules  of 
evidence  and  rules  of  interpretation  in  both  courts  are 
or  should  be  exactly  the  same ;  both  ought  to  adopt  the 
best,  or  must  cease  to  be  courts  of  justice.  Formerly 
some  causes  which  now  no  longer  exist  might  occasion  a 
different  rule  to  be  followed  in  one  court  from  what  was 
ailerwards  adopted  in  the  other,  as  founded  in  the  nature 
(«)  Vide  sup.  vol.  i.  p.  44.  (d)  Vide  up.  vol.  L  pp.  61,  62. 
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[[and  retson  of  the  thing ;  but  the  instant  those  cansea 
ceased,  the  measure  of  substantial  justice  ought  to  hare 
been  the  same  in  both.  Thus  the  penalty  of  a  bond,  origi- 
nal' - "Hved  to  evade  the  absurdity  of  those  monkish 
coi.  .!i  which  prohibited  taking  interest  for  money, 

was  therefore  very  pardonably  considered  as  the  real  debt 
in  the  courts  of  law,  when  the  debtor  neglected  to  perform 
his  agreement  for  the  return  of  the  loan  with  interest ;  for 
the  judges  could  not,  as  the  law  then  stood,  give  judgment 
that  the  interest  should  be  specifically  paid.  But  when 
afterwards  the  taking  of  interest  became  legal,  as  the 
necessary  companion  of  commerce  («), — nay,  after  the 
Stat  of  37  Hen.  VIII.  c.  9,  had  declared  the  debt  or  loan 
itself  to  be  *'  the  just  and  true  intent"  fur  which  the 
obligation  was  given,  their  narrowminded  successors  still 
adhered  wilfully  and  technically  to  the  letter  of  the  antient 
precedents,  and  refused  to  consider  the  payment  of  prin- 
cipal, interest  and  costs,  as  a  full  satisfaction  of  the  bond. 
At  the  same  time  more  liberal  men,  who  sat  in  the 
courts  of  equity,  construed  the  instrument,  according  to  its 
"  jost  and  true  intent,"  as  merely  a  security  for  the  loan ; 
in  which  light  it  was  certainly  understood  by  the  parties, 
at  least  after  these  determinations,  and  therefore  this 
construction  should  have  been  universally  received.  So 
in  mortgages,  being  only  a  landed  as*  the  other  is  a 
personal  security  for  the  money  lent,  the  payment  of  prin- 
cipal, interest  and  costs,  ought  at  any  time,  before  judg- 
ment executed,  to  have  saved  the  forfeiture  in  a  court  of 
law,  as  well  as  in  a  court  of  equity.  And  the  inconve- 
nience as  well  as  injustice  of  putting  diflerent  constructions 
in  different  courts  upon  one  and  the  same  transaction 
obliged  the  pariiament  at  length  to  interfere,  and  to  direct 
by  the  statutes  4  Anne,  c.  16,  and  7  Geo.  11.  c.  20,  that, 
in  cases  of  bonds  and  mortgages,  what  had  long  been 
the  practice  of  the  courts  of  equity  should  also  for  the 
fntore  be  universally  ioDowed  in  the  courts  of  law,  wherein 

(r)  Vide  %mf.  mLiLf,  188. 


8  BOOK  ▼. — OF  CIVIL  INJUBIBS. 

[[it  had  before  these  statutes  in  some  degree  obtained  a 
footing  (/). 

Again,  neither  a  court  of  equity  nor  of  law  can  vary 
men's  wills  or  agreements,  or  (in  other  words)  make  wills 
or  agreements  for  them.  Both  are  to  understand  them 
truly,  and  therefore  both  of  them  uniformly.  One  court 
ought  not  to  extend  nor  the  other  abridge  a  lawful  pro- 
vision, deliberately  settled  by  the  parties,  contrary  to  its 
just  intent.  A  court  of  equity,  no  more  than  a  court  of 
law,  can  relieve  against  a  penalty  in  the  nature  of  stated 
damages,— as  a  rent  of  5/.  an  acre  for  ploughing  up  antient 
meadow  (g) ;  nor  against  a  lapse  of  time,  where  the  time  is 
material  to  the  contract,  as  in  covenants  for  renewal  of  leases. 
Both  courts  will  equitably  construe,  but  neither  pretends  to 
control  or  change  a  lawful  stipulation  or  engagement. 

The  rules  of  decision  are  in  both  courts  equally  apposite 
to  the  subjects  of  which  they  take  cognizance.  Where 
the  subject  matter  is  such  as  requires  to  be  determined 
secundum  aquum  et  honwn^  as  generally  upon  actions  on 
the  case,  the  judgments  of  the  courts  of  law  are  guided  by 
the  most  liberal  equity.  In  matters  of  positive  right  both 
courts  must  submit  to  and  follow  those  antient  and  inva- 
riable maxims,  *^  quce  relicta  sunt  et  tradita"  (/i).  Both 
follow  the  law  of  nations,  and  collect  it  from  history  and 
the  most  approved  authors  of  all  countries  where  the  ques- 
tion depends  upon  that  law,  as  in  the  case  of  the  privi- 
leges of  ambassadors.  In  mercantile  transactions  they 
follow  the  marine  law,  and  argue  from  the  usages  and 
authorities  received  in  all  maritime  countries.  Where  they 
exercise  a  concurrent  jurisdiction  they  both  follow  the  law 
of  the  proper /orum;  in  matters  originally  of  ecclesiastical 
cognizance  they  both  equally  adopt  the  canon  or  imperial 
law(i),  according  to  the  nature  of  the  subject;    and  if 

(/)  Stem  V.  Vaoburgh. 2  Keb.563,  (h)"Dtjur» maturt! eogitart ptr  noi 

655  ;    Elliot   v.  Callow,  Salk.   597  ;  otque  dieere  debemut ;  de  jurt  populi 

Anonym.,   6  Mod.   11;    Barridge  v,  RttiutHi  ^utt  relicta  sunt  et  tradita." — 

Fortocue,  ib.  60;  Ireluid's  case,  ib.  Cic.  de  Leg.  I.  3,  ad  calc. 
101.  (0  Videftup.  vol.  i.  p.  62;  vol.  iii. 

it)  Ajfiet  V.  Dodd,  3  Atk.  339.  p.  719. 
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[[a  qaestion  came  before  either,  which  was  properly  the 
object  of  a  foreign  municipal  law,  they  would  both  receive 
information  what  is  the  rule  of  the  country,  and  would 
both  decide  accordingly  (J.) 

Such  then  being  the  parity  of  law  and  reason  which 
gOTema  both  species  of  courts,  wherein  (it  may  be  asked) 
does  their  essential  difference  consist?]]  It  principally 
consists  in  the  difference  of  the  subjects  over  which  they 
exercise  jurisdiction ;  in  the  kind  of  relief  they  administer; 
and  the  method  of  proceeding  they  observe  (A). 

I.  And,  first,  as  to  the  subjects  of  jurisdiction.  The 
jnriwliction  in  rfjuitv  ImviiiLr  been  originally  introduced,  as 
eUewherc  »ihown  (,/),  to  mitigate  certain  severities,  and  to 
supply  certain  defects  existing  in  the  common  law,  and 
from  which  relief  could  not  otherwise  be  obtained,  it  is 
consequcutly  to  be  considered  as  in  the  nature  of  a  sup- 
plement only  (however  valuable  and  extensive)  to  the 
proper  and  antient  scheme  of  judicature.  There  are  ac- 
cordingly many  (subjects  which,  having  been  always  suffi- 
ciently provided  for  by  the  common  law,  remain  under  its 
exclusive  cognizance,  undisturbed  by  any  interference  of 
the  courts  of  equity  ;  some  few,  on  the  other  hand,  of 
which  no  notice  has  ever  been  taken  by  the  courts  of  law, 
and   which  are  therefore  exclusively  dealt   with   by  the 

courts  ''  'v ;  and  many  others  over  which  the  two 

jurisdii ;  >{  a  sort  of  divisum  imperimm,  justice  being 

administered  to  the  suitor  at  common  law,  in  reference  to 
those  liubjects,  but  in  a  limited  or  imperfect  manner,  and 
so  as  to  rcquin;  the  occatiional  int4T|>osition  of  a  court  of 
equity,  in  order  to  insure  to  the  suitor  the  full  means  and 
measure  of  rcdreM  (m).   Of  the  first  class  of  subjects  it  will 

O)  ^^  Pttil.  on  Kv.  vol.  ii.  p.  144.  botb  u  Uw  tad  b  wioity  for  lb*  Ma* 

(A>  Sm  Wykkam  ».  Wykkna.  18  ikiiif  i  if  kt  6am  iIm  coart  of  tqaity 

Vw.  j«a.  41Si  CUik*  •.  Parkar,  19  will  pat  b*ai  to  kia  aitctiaa.    To  iki*. 

\m,  Jaa.  21 .  32.  kowavar.  ikata  u  aa  aicap(iaa  io  ik* 

(/)  VmIo  Mfb  «al.  i.  p.  79.  caw  af  a  aMrtpfat,  »ka  iaaaiiliad  la 

(ai)  It  k  «a  be  ebwrvad.  ko«a«at,  ptacaad  balh  is  kar  sad  cqtuty.    M. 

Ikai  ■  plaiaiif  te  aal  allawad  ta  taa  Sauib't  Pratt.  vaL  i.  p.  71S. 
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be  sufficient  to  say,  in  general,  that  it  cunipririCM  all  those 
not  falling  under  the  second  and  third.  To  the  second 
clan  belong  the  right  of  redemption  in  a  forfeited  mort- 
gage, and  the  beneficiary  interest  under  a  second  use  or 
trust  (m);  to  the  third,  the  subjects  of  accounts,  partner- 
ships, and  agreements,  with  many  others,  of  which  a 
distinct  idea  cannot  well  be  obtained  without  consulting 
the  treatises  on  Chancery  Practice  (n).  Of  this  class  of 
subjects,  however,  it  may  be  in  general  observed  that, 
though  all  in  some  measure  belonging  in  common  tu  the 
co-ordinate  jurisdictions  of  law  and  equity,  they  are  in 
some  instances  distributed  between  them  in  very  unequal 
shares.  The  subject  of  agreement  indeed  may  be  said 
to  be  indifferently  appropriate  to  either  forum,  but  the 
dominion  over  accounts,  and  by  consequence  over  partner- 
ships also,  is  almost  entirely  engrossed  by  the  courts  of 
equity,  a  circumstance  chiefly  attributable  to  the  advan- 
tage which  a  plaintiff  is  allowed  there,  but  which  he  does 
not  possess  in  the  courts  of  law,  of  putting  his  adversary 
to  his  personal  answer  upon  oath(o),  and  thus  compelling 
a  discovery,  as  it  is  called,  of  facts  which  it  might  be  impos- 
sible otherwise  to  prove. 

II.  As  to  the  kinds  of  relief.  There  are  several  instances 
in  which  a  court  of  equity  affords  relief  of  a  nature  dif- 
ferent from  that  which  can  be  obtained  at  law,  and  of 
these  we  may  particularly  notice  three,  namely,  1st,  where 
it  enforces  the  specific  performance  of  contracts ;  2dly, 
where  it  grants  an  injunction ;  3dly,  where  it  lends  its  aid 
to  perpetuate  testimony. 

1 .  With  respect  to  the  first,  it  is  to  be  observed,  that 
the  remedy  given  by  the  common  law  in  the  case  of  the 
breach  of  an  agreement  for  the  performance  of  any  act 
but  the  payment  of  money  (as  in  many  other  cases  of  in- 
jury), is  by  action  for  damages  only  (p).    Formerly,  indeed, 

(•)  Vide  lup.  »ol.  i.  p.  342.  (o)  As  to  id  answer,  vide  post,  p. 

(«)    See    particularly    Maddock't  22. 

Principles  and  Practice  of  the  Court  (p)  Vide  sup.  rol.iii  pp.  457,  4S9, 

of  Chancery.  463. 


CH.  XIV. — OFTHOSBCOONUABLK  IN  COURTHOF  KQUITY.       11 

there  existed  in  the  particular  case  of  a  covenant  to  convey 
land,  an  action  real  (being  a  particular  species  of  the  action 
of  covenant),  by  which  the  land  which  was  the  subject  of 
the  contract  might  be  specifically  recovered  (7) ;  and  it 
was  in  a  supposed  action  of  this  kind  that  fines  of  land 
were,  until  their  late  abolition,  usually  levied  (r) ;  but  no 
resort  to  such  an  action,  except  in  this  fictitious  sense,  has 
in  modern  times  been  made;  and  it  is  now,  in  common 
with  the  general  mass  of  real  actions,  expunged  altogether 
f  r  list  of  legal  remedies.     But  in  a  court  of  equity 

isdiction  has  been  long  exercised  (s)  of  decreeing 
the  specific  performance  of  agreements,  instead  of  giving 
redress  for  their  noi  'v   way  of  damages, 

which  a  court  of  eqn  at  to  award.     QAnd 

hence  a  fiction  is  established]]  in  equity  Qhat  what  ought 
to  be  done  shall  be  C'  l  as  being  actually  done,  and 

shall  relate  back  to  i^  when  it  ought  to  have  been 

done  originally.]]  This  mode  of  relief,  indeed,  is  confined, 
generally  speaking,  to  contracts  of  lands,  it  not  being  the 
ordinary  practice  of  courts  of  equity  to  enforce  the  specific 
performance  of  agreements  relating  to  personalty ;  for  the 
breach  of  those  may  in  general  be  adequately  redressed  by 
an  action  at  law  for  damages  (<)•  But  contracts  for  the 
purchase  of  land  or  the  like  will  be  decreed  to  be  speci- 
fically performed  ;  and  here  the  application  of  the  doctrine 
above  referred  to,  which  considers  as  actually  done  that 
which  ought  to  have  been,  gives  birth  to  nearly  all  the 
same  consequences  in  equity,  as  would  follow  at  law,  from 
a  conveyance  actually  made  to  the  vendee  at  the  time 
specified  in  the  contract.  Thus,  though  the  legal  estate 
remains  in  the  vendor  till  the  conveyance  is  completely 
axecnled,  the  vendor  is  in  equity  considered  as  having  been 
trmtm  for  the  vendee  from  the  time  tpeeified  in  the  con- 

(f)  S  Bl.  Coai.  167  {  S  RMfw'a  f.  S61. 

HJM.  Eaf.80.  (f)  As  to  spadlc  psHbnMoes  of 

(r)  Vidt  Mp.  «d.  L  p.  630.  eeolrwu,  «•  Mertbck  *.  BhUm.  10 

(1)  TIU*  ymtka  km  (mot  tfwwd  V«t.  J«o.  316;  I  Mad.  CiMa.  401. 

leiU  liasor  U«.4i  I  MMyeck. 
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tnici,  and  the  vendee,  on  the  other  hand,  as  a  trustee  for 
the  vendor  from  the  same  period,  so  far  as  the  purchase- 
money  U  concerned. 

2.  With  respect  to  an  injunction,  this  also  is  a  mode  of 
relief  not  afforded  at  common  law — where  the  remedy  for 
wrongs  is  in  general  compensatory  and  not  preventive  (u), 
•warding  redress  for  wrong  actually  committed,  but  not 
prohibiting  its  commission.  In  a  court  of  equity,  how- 
ever, a  writ  of  injunction,  which  is  Qin  the  nature  of  an 
interdictum  in  the  civil  law,]]  may  be  obtained  in  a  variety 
of  cases  to  restrain  the  adverse  party  in  the  suit  from  com- 
mitting any  acts  in  violation  of  the  plaintiff's  rights  (x), 
as  particularly  to  restrain  him  from  infringing  a  patent  or 
copyright(y),  or  from  committing  waste  or  nuisance  (z).  It 
may  be  obtained  at  various  stages  of  a  cause,  according  to 
the  circumstances  of  the  case ;  and  in  some  instances  of 
an  uffjent  nature  (if  the  case  be  supported  by  a  proper 
afhdavit)  may  be  obtained  immediately  upon  the  institu- 
tion of  the  suit,  and  without  any  previous  notice  to  the 
opposite  party  {a). 

3.  As  to  the  perpetuation  of  testimony.  The  examina- 
tion of  witnesses  never  takes  place  at  common  law,  except 
in  the  course  of  an  action  then  depending,  and  in  refer- 
ence to  an  issue  actually  joined  therein ;  but  it  is  some- 
times very  material  for  the  protection  of  existing  rights 
that  the  evidence  relating  to  them  should  be  taken  and 

(u)  The  writ  of  prohibit'um,  (vide  the  mode  of  proceeding  by  writ  of  </u- 

•op.  vol. iii.p.685— 689,) maj  perhaps  tringat  oo  slock  under  that  ttatate  is 

be  considered  as  in  the  nature  of  an  regulated. 

exception  to  this   remark.    The  now  (y)  As  lo   injuDCtioos   in  case  of 

abolished  writs  of  n<  injuttt  reset,  mott'  piracy  of  worfca,  iM  Walcot  v.  Walker, 

ztraverunt,  &c.,  were  also  prohibitory  7  Ves.  I. 

in  their  nature  (t)   Injunctions  are  either  special 

(x)  By  6  Vict.  c.  5.  s.  4,  the  Court  injunctions,  by  which  parties  are  re- 

of  Chancery  may  on  motion  or  petition  strained  from  committing  waste,  da- 

in  a  summary  way.  without  bill  filed,  mage  or  injury  to  property  ;  or  nm- 

restrain  the  bank  of  England  or  other  mon  injunctions,  by  which  a  party  is 

public   company   from   permitting    a  restiaioed  from  proceeding  with  an  ac> 

Uansfer  of  stock  or  shares,  or  from  tionatlaw.  As  to  common  injunctions, 

paying  any  dividend.     And  by  orders  tee  Gen.  Orders,  8  May,  1845,  lixlz. 

of  Chancery,  17lh  November,  1841,  (a)  1  Mad.  Chan.  126. 
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preserved,  though  they  may  not  yet  be  in  iMue,  or  may 
not  yet  be  even  the  subject  of  any  suit,  the  position  of 
the  parties  interested  being  such  as  not  yet  to  afford  any 
occasion  or  opportunity  for  Htigation ;  for  there  may  be 
reason,  nevertheless,  to  expect  a  future  legal  contest  of 
the  right,  and  that  at  a  period  when  the  witnesses  now 
competent  to  give  material  evidence  upon  it  may  have 
been  removed  by  death.  In  such  cases,  therefore,  a 
court  of  equity  lends  its  aid  by  permitting  either  of  the 
parties  interested  to  institute  proceedings  against  the 
other,  with  a  view  to  the  mere  perpetuation  of  the  tes- 
timony, and  without  reference  to  any  other  present  relief; 
and  this  is  eficcted  by  taking  down,  as  in  an  ordinary 
cause,  the  examinations  or  depositions  of  the  witnesses, 
which  in  the  event  of  the  right  being  tried  at  any  future 
period,  when  the  attendance  of  the  witnesses  can  no  longer 
be  procured,  may  be  received  in  evidence  between  the  same 
parties  or  those  claiming  under  them  (6) ;  and  with  a  view 
to  extend  the  application  of  so  convenient  and  important 
a  remedy,  it  is  now  lately  enacted  by  the  5^6  Vict.  c.  69, 
that  any  person,  who  would,  under  the  circumstances  al- 
leged by  him  to  exist,  become  entitled,  upon  the  happening 
of  any  future  event,  to  any  honour,  title,  dignity  or  office, 
or  to  any  estate  or  interest  in  any  property  real  or  personal, 
the  right  or  claim  to  which  cannot  by  him  be  brought  to 
trial  before  the  happening  of  such  event,  shall  be  entitled 
to  file  a  bill  in  the  High  Court  of  Chancery  to  |)erpetuate 
any  testimony  which  may  be  material  for  establishing  such 
rlrtim  or  right ;  and  that  all  laws,  rules  and  regulations  not 
(  outrary  to  the  provisions  of  that  act,  in  use  in  suits  to  per- 
petuate testimony,  or  respecting  depositions  taken  in  such 
suits,  or  the  punishment  of  perjury  committed  in  making 
such  depositions,  shall  be  applied  to  all  suits  instituted 
under  that  act,  and  in  depositions  taken  thereon. 

(O  TliM   is  OMM  fraqMot  whta  oftlMwitaMSM  !•  the  will.    TIi»m 

la»d*  «i«  dtvtMd  by  will,  •way  tnm  wbat  is  ■wnlly  msuiI  hj  frw<m  • 

tlM  Mr  tt  U«.  tad  Um  «kviM«  tsMi*  vitt  ^m  CliMotfy.    3  BL  Coai.  440. 
Urt»  •  Mk  to  yrptttsUw  f  tiwosy 
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It  is  moreover  by  the  same  statute  farther  enacted,  thai 
in  all  suits  instituted  under  the  authority  of  that  act,  touch- 
ing any  honour,  title,  dignity  or  office,  or  other  thing  in 
which  the  crown  may  have  any  estate  or  interest,  it  shall 
be  lawful  to  make  the  attorney-general  a  party  defendant 
thereto ;  and  that  in  all  proceedings  in  which  the  depo- 
sitions taken  in  any  suit  in  which  the  attorney-general  was 
so  made  defendant  may  be  offered  in  evidence,  such  depo- 
sitions may  not  be  controverted  on  the  ground  that  the 
crown  was  not  party  to  the  suit  in  which  they  were  taken. 

These  are  the  principal  (for  we  must  pass  by  the  minuter 
points)  Qof  the  jurisdiction  at  present  exercised  in  our 
courts  of  equity ;  which  differ,  we  sec,  very  considerably 
from  the  notions  entertained  by  strangers,  and  even  by 
those  courts  themselves  before  they  arrived  at  maturity, 
as  appears  from  the  principles  laid  down,  and  the  jea- 
lousies entertained  of  their  abuse  by  our  early  juridical 
writers  cited  in  a  former  page  (c),  and  which  have  been 
implicitly  received  and  handed  down  by  subsequent  com- 
pilers, without  attending  to  those  gradual  accessions  and 
derelictions  by  which  in  the  course  of  a  century  this  mighty 
river  hath  imperceptibly  shifted  its  channel.  Lambard,  in 
particular,  in  the  reign  of  Queen  Elizabeth,  lays  it  down  (rf), 
that  "  equity  should  not  be  appealed  unto  but  only  in  rare 
and  extraordinary  matters ;  and  that  a  good  chancellor 
will  not  arrogate  authority  in  every  compl  '  ♦  shall 

be  brought  before  him  upon  whatsoever  su^_  i;  and 

thereby  both  overthrow  the  authority  of  the  courts  of 
common  law,  and  bring  upon  men  such  a  confusion  and 
uncertainty,  as  hardly  any  man  should  know  how  or  how 
long  to  hold  his  own  assured  to  him."  And  certainly  if  a 
court  of  equity  were  still  at  sea,  and  floated  upon  the  oc- 
casional opinion  which  the  judge  who  happened  to  preside 
might  entertain  of  conscience,  in  every  particular  case,  the 
inconvenience  that  would  arise  from  this  uncertainty  would 
be  a  worse  evil  than  any  hardship  that  could  follow  from 
(c)  Vide  Mp.  p.  5.  id)  ArcheioD.  80,  81. 
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[| rule*  too  utrictand  inflexible.  lU  powers  would  have  be- 
come too  arbitrary  to  have  been  endured  in  a  country  like 
this,  which  boasts  of  being  governed  in  all  respects  by 
law  and  not  by  will.  But  since  the  time  when  Lambard 
wrote,  a  set  of  great  and  eminent  lawyers  («),  who  have 
successively  held  the  great  seal,  have  by  degrees  erected 
the  system  of  relief  administered  by  a  court  of  equity  into 
a  regular  science,  which  cannot  be  attained  without  study 
and  experience,  any  more  than  the  science  of  law ;  but 
from  which,  when  understood,  it  may  be  known  what  re- 
medy a  suitor  is  entitled  to  expect,  and  by  what  mode  or 
suit,  as  readily  and  with  as  much  precision,  in  a  court  of 
equity  as  in  a  court  of  law. 

it  were  much  to  be  wished,  for  the  sake  of  certainty, 
peace  and  justice,  that  each  court  would  as  far  as  possible 
follow  the  other,  in  the  best  and  most  effectual  rules  for 
attaining  those  desirable  ends.  It  is  a  maxim  that  equity 
follows  the  law;  and  in  former  days  the  law  has  not  scrupled 
to  follow  even  that  equity  which  was  laid  down  by  the 
clerical  chancellors.  Every  one  who  is  conversant  in  our 
antient  books  knows  that  many  valuable  improvements  in 
the  state  of  our  tenures  (especially  in  leaseholds  (/)  and 
coffyho\dB{y)  )  and  the  form  of  administering  justice  (A), 
have  arisen  from  this  single  reason,  that  the  same  thing 
was  constantly  effected  by  means  of  a  tubpcsna  in  the 
Chancery ;  and  surely  there  cannot  be  a  greater  solecism 
than  that  in  two  sovereign  independent  courts,  established 
in  the  same  country,  exercising  concurrent  jurisdiction  and 
over  the  same  subject-matter,  there  should  exist  in  a  single 
instance  two  different  rules  of  property  clashin};  with  or 
contradicting  each  other. 

It  would   carry  us  beyond   l\u-  hom  !       '  "*^ 

purpose  to  go  farther  into  this  matter.    lt->.ui<i  .i<->ii.tble 

(«)  ViJ«  Mpw  *«l.  iH.  p.  407.  &e.  Ctfit,  10 ;  Lit  ».  77. 

(/ )  Gilk  M  EJKt  S  i    S   Bm.  (A)  Vid«    tap.    vol.   ii.    p.  IM 

AW.  160.  vol.  iiL  p.  480,  •. 
(f)  Bf,    Abr.    tk.     Tmmmt  ftr 
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Qto  go  80  far,  because  strangers  are  apt  to  be  < '  ''  <i 

by  nominal  distinctions,  and  the  loose  unguariJi  ,  •'^- 
sions  to  be  met  with  in  the  best  of  our  writers ;  and  thence 
to  form  erroneous  ideas  of  the  separate  jurisdictions  now 
existing  in  England,  but  which  never  were  separuted  in 
any  other  country  in  the  universe. 

It  hath  also  aflbrded  us  an  opportunity  to  vindicate,  on 
the  one  hand,  the  justice  of  our  courts  of  law  from  being 
that  harsh  and  illiberal  rule,  which  many  are  too  ready  to 
suppose  it ;  and,  on  the  other,  the  justice  of  our  courts  of 
equity  from  being  the  result  of  mere  arbitrary  opinion,  or 
an  exercise  of  dictatorial  power,  which  rides  over  the  law 
of  the  land,  and  corrects,  amends  and  controls  it  by  the 
loose  and  fluctuating  dictates  of  the  conscience  of  a  single 
judge. 

III.  It  is  now  high  time  to  proceed  to  the  practice  of 
our  courts  of  equity  thus  explained  and  thus  understood;]] 
and  in  our  remarks  on  this  subject,  we  shall  confine  our- 
selves to  the  superior  court,  viz.  that  of  chancery,  held 
before  the  lord  chancellor,  with  its  branches,  of  which  the 
master  of  the  rolls  and  the  vice-chancellors  are  respec- 
tively the  judges  (t). 

QThe  first  commencement  of  a  suit  in  chancery,]]  which 
is  analogous  to  an  action  in  the  common  law  courts,  Qis  by 
preferring  a  bill(^)  to  the  lord  chancellor  in  the  style  of  a 
petition:  "  humbly  complaining,  sheweth  your  orator,  A.  B. 
Sec."  This  is  in  the  nature  of  a  declaration  at  common  law, 

(i)   As  to  the  Court  of  Chanrerj,  62,  the  lord  chancellor  is  enabled,  with 

with  its  branches,  vide  sup.  vol.  iii.  advice  and  consent  of  the  master  of 

pp.410,417,418.  Besides  these,  there  the  rolls  and  « ice-chancellor,  to  alter 

are  courts  of  equity  in  the  counties  the    pleadings    and    practice   of    the 

palatine,  in  the  two  uoiversi:ie«,  in  the  court.     And  that,  by  General  Orders, 

city  of  London,  and  in   the  Cinque  8  May,  1845,  among  many  other  (egu> 

Ports.     We  may  remark  here  that,  by  lationsof  the  practice,  the  holidaysaod 

2  &  3  Will.  4,  c.  11 1,  and  5  &  6  Vict.  periodsofvacatiooofthe  court  are  fixed. 
c.  103,  various  offices  in  the  Court  (Ik)  As  to  the  proper  parties  to  a  suit 
of  Chancery  are  abolished  ;  that  by  in  certain  cases,  new  regulations  have 

3  &  4  VicU  c  94,  and  4  &  S  Vict.  c.  been  made  by  the  orders,  26  Aug.  1841. 
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[[or  •  libel  and  allegation  in  the  spiritual  courts  (/),  tetttng 
forth  the  circuoistances  of  the  case  at  length,  as  some  fraud, 
trust  or  hardship,  **  in  tender  consideration  whereof  (which 
is  the  usual  language  of  the  bill),  "  and  for  that  your 
orator  is  wholly  without  remedy  at  the  common  law,"  re- 
lief is  therefore  prayed  at  the  chancellor's  hands,  and  also 
process  of  Muhpama  against  the  defendant,  to  compel  him 
^^1  *^PP®<ur  and  Qanswer  upon  oath  to  all  the  matters 
charged  in  the  bill ;]]  and  if  the  object  of  the  bill  be  to 
stay  waste  or  other  injury,  an  injunction  is  also  prayed  (m). 

But  besides  these  bills  seeking  eqvitahU  relief,  that  is, 
redress  in  a  court  of  equity,  there  are  others  which  are 
merely  ancillary  to  an  action  at  law ;  of  which  the  object 
is  not  to  obtain  relief  in  equity,  but  only  evidence  to  be 
used  in  a  court  of  common  law  in  support  or  defence  of  an 
action  brought  or  to  be  brought.  These  arc  called  bills 
for  discovery  (»).  If  such  a  bill  be  filed  by  the  defendant 
io  the  action,  it  farther  prays  an  injunction  to  stay  pro- 
ceedings at  law  in  the  meantime  (o). 

[The  bill  must  be  signed  by  counsel,  as  a  certificate  of 
its  decency  and  propriety.  For  it  must  not  contain  matter 
either  scandalous  or  impertinent ;  if  it  does,  the  defendant 
may  refuse  to  answer  it,  till  such  scandal  or  impertinence 
b  expunged,  which  is  done  upon  an  order  to  refer  it  to 
one]]  of  the  masters  of  chancery  {p). 

The  master  is  to  examine  the  propriety  of  the  bill,  and 
if  he  reports  it  scandalous  or  impertinent,  such  matter  must 
be  struck  out,  and  the  master  is  to  direct  by  whom  the 

(I)  Vidt  Mp.  vol.  m.  p.  7M.  to  suj  iba  trial  alae,  which  aolioa 

(■)  Wood*.  BmMI.  S  8i«i.  S73.  wmx  U  Mppartod  bj  •■  afiimmt. 

At  to  iojaactioM.  vUa  tap.  p.  It.  atollag  that  tka  plaintiff  in  equity  can- 

(a)  Attodiaciaqf,yMaaap.p.lO.  aal  aafaly  procaad  to  uial  aatil  tli« 

(a)  if  tto  m«af«iaa  hat  baas  ab-  aaawar  ia  pal  ia,  aad  thai  ha  aipaeto 

laiaad  balMa  piataa<a|a  at  law  ha«a  iha  aaa«i«r  trill  aeaMa  hiai  to  aiaka  a 


baaa  aaaMaaaead,  it  raaliaiaa  all  aarb      faod  dafaaca  at  law. 

prieniiay;  tf  •tmutim  baa  baaa  (f)  Aatotbaaa.trida  Mp.troi.iii.p. 


I.  it  aoly  MBUaiaa  tiara*      417.  a.  By  3  &  4  Will  4.  r.  04.  a.  13. 
rtaa,  aalaw  plajttff  \m  agtrity  awta  to      iba  anaton  ara  alao  to  baar  all  appb. 


ii^aaetiaa,  aa  aa      tMitM  Im  tima  to  plead,  aoawar,  lie 
VOL.   IT.  C 
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costs  of  and  consequent  upon  the  reference  are  to  be 
paid(p). 

When  the  bill  is  filed  (q),  process  of  tuhpana  is  taken 
out  ir\  which  is  a  writ  commanding  the  defendant  that, 
within  eight  days(«)  afVer  service  thereof  upon  him,  he  do 
cause  an  appearance  to  be  entered  in  the  high  court  of 
chancery  to  the  bill,  and  do  answer  the  same  upon  pain  of 
an  attachment  issuing  against  his  person,  and  such  other 
process  of  contempt  as  the  court  shall  award  (0* 

This  writ  is  to  be  served  on  the  defendant  accordingly, 
by  delivering  a  copy  thereof  either  on  himself  personally, 
or  at  his  dwelling  house,  and  at  the  same  Unw  producing 
the  original  writ(t<). 

If  the  defendant,  on  service  of  the  subpoenCf  should  neg- 
lect to  appear  within  the  time  limited  by  the  rules  of  the 
court,  the  plaintiff  may  apply  that  an  appearance  may  be 


( p)  GeoenI  Onlen,  8  May,  1845, 
xlii. 

(f )  Filing  i*  DOW  pei  formed  by  the 
clerks  of  records  and  writs,  vide  5  &  6 
Vict.  c.  103,  Ord.  26  Oct.  1842,  r.  3. 
Every  bill  before  being  filed  must  be 
entitled  by  the  complainant  either  with 
the  words  "  lord  chancellor"(aDd  "  one 
of  the  three  vire-cbancellors"),  or 
"  master  of  the  rolls ;"  and  the  cause 
is  thereby  appropriated  to  the  court  so 
endorsed ;  vide  Ord.  5  May,  1837,  r.  1; 
11  Nov.  1841,  r.  1. 

(r)  11  Geo.4&  1  Will.4,c.36.Tbe 
praeMS  against  a  body  corporate  is  by 
dittringai,  to  distrain  them  by  their 
goods  and  chattels,  rents  and  piofits,  till 
they  shall  obey  the  summons  or  direc> 
Uons  of  the  courts  ;  and  if  a  peer  is  a 
defendant,  the  lord  chancellor  sends  a 
Utter  miutM  to  him,  to  request  his  ap- 
pearaoce,  together  with  a  copy  of  the 
bill  i  and  if  he  neglect  to  appear,  then 
he  may  be  served  with  a  lulrpccna ; 
and  if  he  continues  still  in  contempt, 
a  sequestration  iasnea  oat  innsediateiy 
against  his  lands  aad  goods,  without 


any  of  the  mesne  proccoa  of  atl«eh« 
ments.  &c.,  which  are  directed  only 
against  the  person,  and  therefore  can* 
not  affect  a  lord  of  parliament.  The 
same  process  iaaoes  against  a  member 
of  the  house  of  commons,  except  only 
that  the  lord  chancellor  sends  him  no 
letter  missive.    3  Bl.  C.  444. 

(f )  General  Orders.  8  May,  1845, 
xjcii. 

(I)  Geoeial  Orders,  8  May,  1845, 
cxxviii. 

(tt)  On  the  tuhpana  when  served, 
there  is  also  to  be  an  indorsement  of 
the  name  or  firm,  and  place  of  busi- 
oeas  or  residence,  of  the  solicitor  or 
solicitors  issuing  the  same;  or  if  is- 
sued by  an  agent,  then  also  of  the 
principal  solicitor  or  solicitors  (3  Or- 
der,  21  Dec.  1833);  and  also  a  me- 
morandum at  the  foot,  informing  de- 
fendant of  the  lime  and  place  for  en- 
tering appearance,  and  giving  him 
notice  that,  in  case  of  bis  default,  the 
plaintiff  will  be  at  liberty  to  enter  an 
appearance  for  him.  General  Orden, 
8  May,  1845,  xxiv.  cxzviii. 
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entered  f     '  *.  ^uch  farther  prooeedings  mmy  be  had 

iu  the  i\>  i<  ndant  had  ftcttially  appeared (x). 

If,  on  the  other  hand,  the  defendant  absconds,  so  that 
it  is  found  impracticable  to  serve  the  subpanaf  the  court 
may  order  an  appearance  at  a  certain  day,  a  copy  of  which 
order  shall  be  inserted  in  the  London  Gazette,  and  other- 
wise published  as  the  court  may  direct;  and  if  the  defend- 
ant should  fail  to  appear  at  the  time  so  appointed,  the 
court  may  order  an  appearance  to  be  entered  for  him  on 
the  application  of  the  plaintiflfCy).  In  cases  also  where  the 
defendant's  intention  to  leave  the  kingdom,  in  order  to 
avoid  process,  is  known,  and  there  is  an  equitable  demand 
agQ!  of  a  pecuniary  kind  and  of  certain  amount, 

the  , ...I  is  entitled  immediately,  upon  bill  filed  and 

upon  a  proper  afl^avit  of  the  facts,  to  apply  to  the  court 
for  a  writ  of  ne  exeat  regno  to  restrain  the  defendant's 
departure,  until  security  for  payment  «hall  have  been 
given  (x). 

If  af\er  appearance  defendant  does  not,  within  due 
time(a)  according  to  the  practice  of  the  court,  plead,  demur, 
or  answer  to  the  bill,  Qhe  is  then  said  to  be  in  contempt(&), 
and  the  respective  processes  of  contempt  are  in  successive 
order  awarded  against  him;  the  first  of  which  is  an  attach- 
ment, which  is  a  writ  in  the  nature  of  a  capias  directed  to 
the  sheriff*,  and  commanding  him  to  attach  or  take  up  the 

(t)  Gmtnl  Ordm.  8  May.  1S46.  toMnd  far  kia  bj  Ibc  phvbliff.  Um 

iitx.  eoart  b«j.  m  aay  tioM  tftar  h  Ims 

(y)  0«Mt«l  (Man,  6  Mty,  1846,  Uea  m  Mlarad,  ocdcr  an  aUackaMt 

siiu    Et  via«ll  G«e.4&  1  Will4,  for  w«at  of  UMwar,  ptovidtd  Umn  it 

c.  80.  •.  8.  JBM  i«M0O  to  bdwTt  litat  h»  maaiM  to 

(•)  t  MaM.  Pr.  St7.    If  Iba  da-  abwaod  bafefa  »mnm.    Gaaaral  Or. 

fcadaat  ba  aat  af  te  jaikdieliaa  af  d«a.  8  llaj,  1846.  Uni. 

Uw  caart  at  tba  li«M  Iba  tait  b  eaai'  (*)  He  i»  alao  in  cootempt,  if  after 

naacad,  Um  caart  m»j  afdar  Iha  mk-  aarviea  ba  fiaila  to  appear ;  boi  in  ibia 

f«M  la  ba  aafvad  b  aadi  pbca  aa  it  aaaa,  aa  alraady  atotod.  thaia  b  bow 

ibwka  ft.    Ommni  Ordara.  8  May,  a  laaaady  by  aatoriag  aa  appaaraaoa 

1846.  iiaitL;alvida8Will.4.  cSSi  for  hm,  whUk  b  aiact  aapatiadw  tba 


4  4  6  WilL  4,  e.  88.  pvaeaaa  af  aaMaapt. 

(a)  Wbaa  aa  apfsaiaaea  baa  bara 
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[[defendant,  and  bring  him  into  court.  If  the  sheriflT  returns 
that  the  defendant  non  est  inventus  (c),^  then,  upon  a  pro- 
per affidavit,  the  plaintiff  may  obtain  a  writ  of  sequestra- 
tion (ef),  which  is  a  writ  directed  to  certain  commissioners 
therein  named,  empowering  them  to  enter  on  the  defend- 
ant's real  estate,  and  sequester  the  rents  thereof,  as  also 
his  goods,  chattels  and  personal  estate,  and  keep  the 
same  until  the  defendant  shall  clear  his  contempt  If, 
on  the  other  hand,  the  defendant  is  taken  upon  the 
attachment,  he  is  to  be  committed  to  the  Queen's  Pri- 
son (e)  till  he  answer,  and  also  clear  his  contempt,  by 
paying  the  costs  the  plaintiff  has  incurred  thereby.  But 
within  a  limited  time  the  plaintiff  must  in  this  case  resort 
to  the  farther  proceeding  of  suing  out  a  habeas  corpus  to 
bring  up  the  defendant  to  the  bar  of  the  court ;  and  if  he 
shall  have  not  put  in  his  answer,  the  court  will,  on  motion, 
order  the  bill  to  be  taken  pro  confesso{f).    If  the  defend- 


er) If,  by  reason  of  the  defcDdint 
being  out  of  the  juriidiclion,  or  being 
concealed,  or  from  any  other  canie, 
the  plaiolifr  it  unable  with  due  dili- 
gence to  procure  a  writ  of  attachment 
or  any  tubeequent  procets  for  want  of 
answer  to  be  executed,  he  may  move 
the  court,  after  lucb  notice  a*  required 
in  that  behalf,  to  have  the  bill  taken 
pro  eonfeuo.  General  Ordeia.  8  May, 
1845.  Ixivii.  &c. 

((f)  Order, 26Aug.l84l,r.9.  "Se- 
questrationt,"  says  BUckstone(vol.iii. 
p.  444),  "  were  first  introduced  by  Sir 
Nicholas  Bacon,  lord  keeper,  in  the 
reign  of  Queen  Eliiabeth,  before  which 
the  court  found  some  difficulty  in  en- 
forcing its  process  and  decrees ;"  and 
he  cites  I  Vern.  421.  It  is  to  be  ob. 
served,  that  in  the  time  of  Blackstone, 
and  uotil  a  very  leceot  period,  process 
of  contempt  was  by  writ  of  attachment, 
attachment  with  proclamations,  com- 
mission of  rebellions,  lerjeant-at  arms, 
aixl  sequestration ;  which,  according  to 
Blackstone  (ubi  sup.),  was  the  same 


kind  of  process  as  was  used  in  the  court 
of  Star  Chamber  till  its  distolutioo, 
and  cites  18  Ryro.  Feed.  195.  Now, 
however,  by  Order.  26  Aug.  1841,  r. 
6,  ihe  writ  of  attachment  with  procla- 
mations and  commission  of  rebellion 
are  no  longer  to  issue,  thoagfa  the 
plainiifl*  has  still  the  option  of  applying 
to  the  court  to  send  a  serjeant-at-arms 
in  quest  of  the  defendant,  in  lieu  of 
resorting  to  a  sequestration  in  the  first 
instance.     See  same  Order,  r.  1 1. 

(«)  The  commitment  was  formerly 
to  the  Fleet  ^  but  by  5  &  6  Vict.  c. 
22,  the  Fleet  Prison  was  abolished; 
and  as  to  the  Queen's  Prison,  vide 
sup.  vol.  iii.  p.  254. 

(/)  General  Orders.  8  May,  1845. 
lxzvi.&c.  A  defendant,  against  whom 
an  Older  to  take  a  bill  pro  confuu  is 
made,  is  at  liberty  to  appear  at  Uie 
bearing  of  the  cause ;  and  if  he  waives 
all  objection  to  the  order,  but  not  other- 
wise,  he  may  be  heard  to  argue  the  case 
upon  the  merits,  as  stated  in  the  bilL 
General  Orders,  8  May,  1845,  Izxxii. 
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•nt,  howerer,  makes  o«Ui  that,  by  reason  of  poverty,  he  it 
unable  to  employ  a  solicitor  to  put  in  his  answer,  and  the 
allegation  should  appear  to  be  true,  a  solicitor  and  counsel 
will  be  assigned  him  by  the  court  for  that  purpose  (g). 

QBut  if  Um  defendant  appears  (h)  regularly,  and  takes  a 
copy  of  the  bill,  he  is  next  to  demur,  plead,  or  answer  (i). 

A  demurrer  in  equity  is  nearly  of  the  same  nature  as  a 
demurrer  in  law,  being  an  appeal  to  the  judgment  of  the 
court,]]  whether  upon  the  face  of  the  bill  itself  the  de- 
fendant shall  be  bound  to  answer;  Qas  for  want  of  suffi- 
cient matter  of  equity  therein  contained,]]  or  where  Qthe 
bill  seeks  a  discovery  of  a  thing  which  may  cause  a  for- 
feiture of  any  kind,  or  may  convict  a  man  of  any  criminal 
misbehaviour;]]  and  the  effect  of  a  demurrer  is  that,  if 
allowed,  the  plaintiff's  bill  shall  be  dismissed ;  if  over- 
ruled, the  defendant  is  ordered  to  answer. 

A  plea  is  founded  upon  some  matter  not  apparent  on 
the  face  of  the  bill,  and  Qmay  be  either  to  the  jurisdiction, 
showing  that  the  court  has  no  cognizance  of  tlie  cause,  or 
to  the  person,  showing  some  disability  in  the  plaintiff,  as 

(X)  0— wil  Ot4an,  8  M^,  IS46,  to  any  origioal  or  MppUawaUl  bill. 

Uxv.  &c..if«uch<)efeo<UotkMlbdnoplM, 

<*>  WWa  4rf»Jwl  it  Mwd  with  unvtr,  or  dtnonvr,  Ibt  phiatiff  may 

a  Mt^M  to  •ppav  lo,  or  I*  apfnT  fk  a  aelt.  ealkd  •  trmwtrttmg  mI«,  at 

I*  aad  ■■awif,  a  bill,  ht  ia  I*  appMr  tka  racoid  and  writ  eWrk'a  oAct.  lo  iIm 

vilkia  dgkl  dajt  alWr  acme*  of  ••*•  feUowiof  oAct :   "  Tbo  plaintiff  ia> 

pmm».  OoMfal  Ofdon,  6  May,  1846,  looda  to  proeood  with  hia  raaao  aa  if 

ivi. ;  aa  lo  Iko  ttoM  allowod  Car  pio-  iIm  dolMtdaot  bad  llod  aa  anawor  ira- 

eadwo  ia  chaacwy  pfactko  faMraliy,  vaniat  tbo  caao  aiodo  by  tbo  bill." 

aad  ao  10  tba  cwapatalioa  of  tfaa.  Aad  by  tbo  aoao  Ordofa  of  8  May 

Ibid .  sL.— IV.  ( Ivii. )  a  ira votaisf  aela,  baia|  ilod  aad 

(0  AdolMdaatiato  pload,  aaawor  a  copy  tboioef  doly  aofvod.  ia  to  bavo 


(ool  daaiofriog  aloot)  to  tbo  tamo  ofloet  aa  if  a  dofaodaot  bad 

aay  or%taol  oraopplaanaotal  bill  wtlbia  ilod  a  lull  aaatoor,  or  fkrtbor  aaawor. 

iia  voaka  alW  appoaraaco  baa  booa  ttavoniof  ibo  wbolo  bill,  or  aacb  porta 

byorlorbiai.    Goaorol  Or-  of  tbo  bill  ao  ibo  ao«o  rrtaioa  la,  oa  tbo 


dara.  8  May.  IS4A.  i«i.  13.    By  tbo  day  aa  arbieb  Ibo  aola  waa  Mod.    8a 

aaawOaaaral  Ordara.  lii.  kt.  (aad  aoo  by  tbo  naM  Ordora  (Iv.)  wbora  a  da* 

Ordaia  of  tbo  M  Oeiobor.  1848.  lis.  aMwiar  or  plaa  le  tbo  wbelo  bfll  ia 

fcc.)if.  aftortbaaaptraiiaaof  Ibotiaa  ovorralod.  tbo  plaiatif.  if  bo  dooa  aol 

allowod  lo  a  daCaadaat  la  plaad.  aa*  laqoiro  aa  aaawar.  ouy  llo  a  uavora- 

awar,  or  diar  (aoi  daaaorriag  alaao)  iaf  aalo. 
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Qby  outlawry  and  the  like ;  or  if  it  is  in  bar,  showing  some 
matter  wherefore  the  plaintiff  can  demand  no  relief,  as  an 
act  of  parliament,  a  release,  or  a  formal  decree.  And  the 
truth  of  this  plea  the  defendant  is  bound  to  prove,  if  put 
upon  it  by  the  plaintiff.  But  as  bills  are  often  of  a  com- 
plicated nature,  and  contain  various  matter,  a  man  may 
plead  as  to  part,  demur  as  to  part,  and  answer  as  to  the 
residue.  But  no  exceptions  to  formal  minutia  in  the 
pleadings  will  be  here  allowed,  for  the  parties  are  at  li- 
berty, on  the  discovery  of  any  errors  in  form,  to  amend 
them  ik). 

An  antwer  is  the  most  usual  defence  that  is  made  to  a 
plaintiff's  bill.  It  is  given  in  upon  oath,  or  the  honour  of 
a  peer  or  peeress  (/) ;  but  where  there  are  amicable  de- 
fendants, their  answer  is  usually  taken  without  oath,  by 
consent  of  the  plaintiff  (m).  This  method  of  proceeding  is 
taken  from  the  ecclesiastical  courts,  like  the  rest  of  the 
practice  in  chancery ;  for  there,  in  almost  every  case,  the 
plaintiff  may  demand  the  oath  of  his  adversary  in  supply  of 
proof.  Formerly  this  was  done  in  those  courts  with  com- 
purgators, in  the  manner  of  our]]  antient  Qwager  of  law  (n); 
but  this  has  been  long  disused,  and  instead  of  it  the  present 
kind  of  purgation,  by  the  single  oath  of  the  party  himself, 
was  introduced.  This  oath  was  made  use  of  in  the  spi- 
ritual courts,  as  well  in  criminal  cases  of  ecclesiastical 
cognizance  as  in  matters  of  civil  right ;  and  it  was  then 
usually  denominated  the  oath  ex  officio^  whereof  the  high 
commission  court  in  particular  made  a  most  extravagant 
and  illegal  use,  forming  a  court  of  inquisition,  in  which  all 
persons  were  obliged  to  answer  in  cases  of  bare  suspicion, 
if  the  commissioners  thought  proper  to  proceed  against 

(lie)  "  £n  ent  Court  d«  Chanetrit,  (I )  Bat  if  a  peer  be  examined  m 

kowu  iM  urra  prtjudiet  par  mh  mil-  •  iritiirM,  he  must  be  ftworti.    Meen 

pltdying  ou  yur  defaut  di  form*,  m€$  v.  Lord  Stourtoo,  1  P.  W.  146. 

avbufM  it  vtryU  dtl  tmmttr,  ear  H  (m)  The  answer  mutt  be  aij^oed  hj 

i*it    mgmrder    $olam^ut    eomteitmt    tt  counael,  UDleu  Ukeo  by  comreiiwioa 

ntmi  9x  rigart Juris." — Djveitiii  dea  in  the  country.     Brown  «.  Brace,  2 

Coartea. edit.  1534. fol.296, 297;  Bio.  Mer.  I. 

Abr.  t.  Juriadictioo,  60.  («)  Vide  aap.  vol.  iiL  p.  582. 
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[[them  ex  officio  for  any  sapposed  ecclesiastical  enormitiet. 
But  when  tlic  high  commission  court  was  abolished  by 
statute  16  Car.  I.  c  11,  this  oath  ex  officio  was  abolished 
with  it ;  and  it  is  also  enacted  by  statute  13  Car.  II.  stat.  1, 
c.  12,  **  that  it  shall  not  be  lawful  for  any  bishop  or  eccle- 
"  siastical  judge  to  tender  to  any  person  the  oath  ex  officio 
"  or  ariy  other  oath  whereby  the  party  may  be  charged 
"  or  compelled  to  confess,  accuse,  or  purge  himself  of  any 
"  criminal  matter.' 

But  this  does  not  extend  to  oaths  in  a  civil  suit,  and 
therefore  it  is  still  the  practice,  both  in  the  spiritual  courts 
and  in  equity,  to  demand  the  personal  answer  of  the  party 
himself  upon  oath ;]]  and  this  constitutes,  as  before  no- 
ticed (o),  a  remarkable  distinction  between  the  remedy  at 
law  and  the  remedy  in  equity. 

QYet  if  in  the  bill  any  question  be  put  that  tends  to 
the  discovery  of  any  crime,  the  defendant  may  thereupon 
demur,  as  was  before  observed,  and  may  refuse  to  answer. 

If  the  defendant  lives  within  twenty  miles  of  London, 
he  muKt  be  sworn  before  a  proper  officer  of  the  court  (p); 
if  farther  off,  there  may  be  a  commission  to  take  his  an- 
swer in  the  country,  where  the  commissioners  (9)  admi- 
nister him  the  usual  oath ;  and  then,  the  answer  being 
sealed  up,  either  one  of  the  commissioners  carries  it  up 
to  the  court,  or  it  is  sent  by  a  messenger,  who  swears  he 
received  it  from  one  of  the  commissioners,]]  and  that  it  haa 
not  since  been  out  of  his  custody.  QAn  answer  must 
either  deny  or  confess  all  the  material  parts  of  the  bill,  or 
it  may  confess  and  avoid,  that  is,  justify  or  palliate  the 
facts,]]  or  it  may  admit  the  case  made  by  the  bill,  and 
submit  to  the  judgment  of  the  court  upon  it,  or  upon  a 
new  case  made  by  the  answer,  or  both,  [[[f  one  of  these 
b  not  done  the  answer  may  be  excepted  to  for  insuffi* 
ciency,  and  the  defendant  be  compelled  to  put  in  a  more 

(•)  VkU  np.  p.  10.  (f )  TW  nwiiiin  Is  JunWj  di- 

(p)  H«  BMj  b«  twora  bdbn  llM  rarltd  Id Uw  Jtfcad««t't  flidtof .  asd 

clnka  af  ibc  iveMda  nd  wriu,  or  bf  om  or  awfo  of  hit  dork*.    I  SoiiUi. 

fbra  tkt  ohrh  of  iwolaiosl  io  cliaa-  Pr.S46i  Hi'l  •    H'orbor.S  Sbo.  h 

tmj.    Ordora,  26  OcU  \U7,  r.  7.  S.  IM. 
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Qgufiicieiit  answer.  A  defendant  cannot  pray  any  thing  in 
this  answer  but  to  be  dismissed  the  court ;  if  he  has  any 
relief  to  pray  against  the  plaintiff,  he  must  do  it  by  an 
original  bill  of  his  own,  which  is  called  a  crou  bill  (r). 

Afler  answer  put  in,  the  plaintiff,  upon  payment  of  costs, 
may  amend  his  bill  («),  either  by  adding  new  parties,  or 
new  matter,  or  both,  upon  the  new  lights  given  him  by  the 
defendant ;  and  the  defendant  is  obliged  to  answer  afresh 
to  such  amended  bill.  But  this  must]]  regularly  Qbe 
before  the  plaintiff  has  replied  to  the  defendant's  answer, 
whereby  the  cause  is  at  issue ;  for  afterwards]]  it  can  only 
be  done  by  special  order  for  the  purpose  (0>  and  nothing 
can  properly  be  introduced  by  way  of  amendment  which 
did  not  take  place  previously  to  filing  the  bill  («);  for  Qif 
new  matter  arises  which  did  not  exist  before,  plaintiff  must 
set  it  forth  by  a  supplemental  bill  (z).  There  may  be  also 
a  bill  of  revivor  when  the  suit  is  abated  by  the  death  of 
any  of  the  parties,  in  order  to  set  the  proceedings  again 
in  motion,  without  which  they  remain  at  a  stand. 

And  there  is  likewise  a  bill  of  interpleader,  where  a  per- 
son who  owes  a  debt  or  rent  to  one  of  the  parties  in  suit, 
(but,  till  the  determination  of  it,  he  knows  not  to  which,) 
desires  that  they  may  interplead,  that  he  may  be  safe  in 
the  payment.  In  this  last  case  it  is  usual  to  order  the 
money  to  be  paid  into  court  for  the  benefit  of  such  of  the 
parties  to  whom,  upon  hearing,  the  court  shall  decree  it 
to  be  due.  But  this  depends  upon  circumstances ;  and 
the  plaintiff  must  also  annex  an  affidavit  to  his  bill,  swear- 
ing that  he  does  not  collude  with  either  of  the  parties.]] 
The  importance  of  the  remedy  in  equity,  however,  by  way 
of  interpleader,  is  in  some  measure  diminished  by  the  late 
act  of  parliament  affording  relief  at  common  law  by  way 
of  motion  in  a  case  of  adverse  claims  ( y ). 

(r)  At  to  crocs  billt,  see  Ord.  26  Ixvi. 
Aug.  1841,  r.  41,  &c.  (u)  1  Smith,  Pr.  398. 

(<)  So  an  order  for  lesTe  to  aroeod  ■  (*)    As  to  supplemenUl  bill,  see 

bill  mty  be  obuioed  at  any  time  before  Orders  of  26  Aug.  1841. 
answer.  General  Ordeis,  8  May,  Ixiv.  (y)  As  to  the  motion  by  way  of  in- 

(i;  General  Orders,  8  May,  1845,  terpleader.  see  vol.  iii.  pp.  704,  705. 
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If  the  plaintiff  cootklera  the  aDSwer  as  iDsufiicient,  he 
may  lake  exception*  thereto  («).  On  the  other  hand,  if  he 
Qfinds  suihcient  matter  coDfesaed  id  the  defendant's  answer 
to  groand  a  decree  upon,  he  may  proceed  to  the  hearing 
of  the  cause  upon  bill  and  answer  only.  But  in  that  case 
he  must  take  the  defendant's  answer  to  be  true  in  every 
point;  otherwise  the  course  is  for  the  plaintiff  to  reply  (a) 
generally  to  the  answer,  averring  his  bill  to  be  true,  cer- 
tain and  sufficient,  and  the  defendant's  answer  to  be 
directly  the  reverse,  which  he  b  ready  to  prove  as  the 
court  shall  award.]]  Upon  the  filing  of  the  replication  the 
cause  is  deemed  to  be  at  issue  (6),  and  the  parties  then 
proceed  to  the  proof  of  the  facts. 

[This  is  done  by  examination  of  witnesses  (c)  before 
commissioners  (</),  and  taking  their  depositions  in  writing, 
according  to  the  manner  of  the  civil  law ;  and  for  that 
purpose  interrogatories  are  framed,  or  questions  in  writ- 
ing, which  and  which  only  are  to  be  proposed  to  and 
asked  of  the  witnesses  in  the  cause.  These  interrogatories 
must  be  short  and  pertinent,  not  leading  ones  (as  "  Did 
not  you  see  this,  or  did  you  not  hear  that  ?") ;  for  if  they 
be  such,  the  depositions  taken  thereon  will  be  suppressed, 
and  not  suffered  to  be  read.]]  And  the  witnesses  pro- 
duced by  either  party  are  liable  to  cross-examination  on 
the  part  of  his  adversary,  which  is  done  by  leaving  erou- 
interrogatories f  properly  framed  for  the  purpose,  with  the 

(t)  Tte  iMww  M  to  W  immmA      sein.    TW  c*«m  wm  ferawriy  sot  at 


•I.  if  ••  Me<pUp«  fcf  isMiA-  mm»  till  ib«  Mfvir*  of  ■  *«if«M  (« 

dMcy  b*    IM    tkmto  wilbia    m*  r^fti*;  bat  m  MbpoBM  ia  itjota  it 

VMks  nlUg  tbt  ittag  of  mkIi  onawor.  boivofkot  to  bt  iaaood.    Ibid. 

GoMral  Otdtn.  8  May.  1845.  i«i.  31.  («)  Aftar  tba  laplieatioa  ia  Had. 

(a)  Tba  plaiatiff  (oet  obuioing  aa  parttaa  ba««  t««  aMatW  la  awt— 

wdar  far  laata  la  awaad  bia  bill) ■•■t  tbair  witaaiaaa;   aad   if  aacb    two 


aiibac  iia  Ma  wpBaali— .  ar  aat  itmm  mmUm  apiis  to  iIm  laag  vacatioa. 

Um  ca«M  la  ba  bMid  aa  bill  aad  aa<  tba  tiwa  b  aiiaadad  to  tba  aacaad  day 

mnt,  withim  bar  waaka  afkor  iba  laat  of  tba  aaaaiaf    MiebaaUaaa  Tana. 

biiiBiidarh— diabaaaa.  Oaaaial  Oidata,!  Ilay.1845.  i*i.43. 


aay  dafaadaal  aMy  (d)  Tba  aatiiariaaiw  ara  to  ba 

■Ma*  la  diaaii^a  tba  Mil  for  waal  af  ailbar  baiiiann  ar  aalidlan  aal  caa* 

yiatacatlua.    Ibid.  ivi.  87.  caraad  ia  ib*  caa«.   Otaral  Ordwa, 

(ft)  Oaaaral  Otdan.  8  May.  I84«.  8  May,  1846.  wdt. 
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examinert.  [[If  the  witneMes  reside  beyond  sea,  a  com- 
miMioD  may  be  had  to  examine  them  there  upon  their 
own  oaths,  and  (if  foreigners)  upon  the  oaths  of  skilful 
interpreters  (e).  And  it  hath  been  established  (/)  that  the 
deposition  of  an  heatlien  who  believes  in  the  Supreme 
Being,  taken  by  commission  in  the  most  solemn  manner 
according  to  the  custom  of  his  own  country,  may  be  read 
in  evidence.]] 

A  plaintiff  in  the  cause  cannot  in  any  case  be  examined 
as  a  witness  for  either  party ;  but  by  a  late  act,  6  &  7  Vict. 
c.  85,  it  is  now  provided  that  in  courts  of  equity  any  de- 
fendant to  any  cause  pending  in  any  such  court  may  be 
examined  as  a  witness  on  the  behalf  of  the  plaintiff  or  of 
any  co-defendant  in  any  such  cause,  saving  just  excep- 
tions; and  that  any  interest  which  such  defendant  may 
have  in  the  matters  in  question  in  the  cause  shall  not  be 
deemed  a  just  exception  to  his  testimony,  but  shall  only 
be  considered  as  affecting  or  tending  to  affect  his  credit  as 
a  witness.  In  other  respects,  the  rules  as  to  the  com- 
petency of  witnesses,  and  generally  the  whole  law  of  evi- 
dence, are  the  same  with  those  which  obtain  in  a  court  of 
common  law,  and  to  which  our  attention  was  called  in  a 
former  part  of  the  work  {g).' 

[The  commissioners  are  sworn  to  take  the  examinations 
truly  and  without  partiality,  and  not  to  divulge  them  till 
published  in  the  court  of  chancery ;  and  their  clerks  are 
also  sworn  to  secrecy  {h).  The  witnesses  are  compellable 
by  process  of  subpanOf  as  in  the  courts  of  common  law,  to 
appear  and  submit  to  examination ;  and  when  their  depo- 
sitions are  taken,  they  are  transmitted  to  the  court  with 
the  same  care  that  the  answer  of  a  defendant  is  sent.]] 

[[When  all  the  witnesses  are  examined,  then,  and  not 
before,  the  depositions  may  be  published  by  a  rule  to  pass 
publication{i);  after  which  they  are  open  for  the  inspection 

(•)  Ai  to  examiDitioD  under  com-  (h)  GeoenU  Ordere,  8  May,  1846, 

niwion,  see  ibe  recent  act.  6  &  7  Vict.  dv.  cv. 

c  82.  (i)    After   the    expiralioa    of   two 

(/)Oinjcbund  V.  Barker,  1  Atk.21.  montht  from  the  filiog  of  the  replica- 

(j)  Vide  top.  vol.  iii.  p.  604—614.  tion,  publication  is  to  pus,  unleaa  tb« 
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Qof  all  the  parties,  and  copies  may  be  taken  of  them.  The 
cauae  is  then  ripe  to  be  set  down  for  bearing(A),  and  either 
party  may  be  tuhptmaed  to  hear  jodgment  on  the  day  fixed 
for  the  hearing(/);  and  then,  if  the  plaintifT  does  not  attend, 
his  bill  is  dismissed  with  costs ;  or,  if  the  defendant  makes 
defiuilt,]]  a  decree  will  be  made  against  him  (m). 

[[When  there  are  cross  causes,  or  a  cross  bill  filed  by 
the  defendant  against  the  plaintiff  in  the  original  cause, 
they  are  generally  contrived  to  be  brought  on  together, 
that  the  same  bearing  and  the  same  decree  may  serve  for 
both  of  them.  The  method  of  hearing  causes  in  court  is 
usually  this.  The  parties  on  both  sides  appearing  by  their 
counsel,  the  plaintiff's  bill  is  first  opened,  or  briefly 
abridged,  and  the  defendant's  answer  also,  by  the  junior 
rmmifi  on  each  side;  after  which  the  plaintiff's  leading 
coonael  slatea  the  case  and  the  matters  in  issue,  and  the 
points  of  eqoity  arising  therefrom ;  and  then  such  depo- 
sitions as  are  ^led  for  by  the  plaintiff  are  read]]  in  court, 
Qand  the  plaintiff  may  also  read  such  part  of  the  defend- 
ant's answer  as  he  thinks  material  or  convenient :  and  after 
this  the  rest  of  the  coansel  for  the  plaintiff  make  their 
observations  and  afguments.  Then  the  defendant's  counsel 
go  through  the  same  process  for  him,  except  that  they  may 

ImnIk  pakfintioBkMWMiMlwMd;  Itcttioii  kM  pMHd«  tk<  phiiniff  it  lo 
fcl  if  tfct  iw  MBBlfci,  or  tlw  — hiifd      Ml  dcva  hk  ca«M,  ud  obuio  tod 


IkMb  Mpin  la  Um  loaf  vaeariM^      Hrvs  a  rnkprnrnm  I*  haw  jadfaaol ; 
pabliHliM  k  a«l  lo  pMo  dll  tko  ao-      olIwnviM  wf  Jofcodoat  Bay  aova  la 


aaad  4ay  oT  Mk^aahiiM  Tona.    Co-  iimim  Um  bill  fir  waat  of  proaoc*. 

■oral  Ordm,  •  May.  1846.  xvi.  44 ;  tioa.    Oaairal  Ottea.  8  Maj.  1845. 

olvi^exL  ivi.4ft.    A  latymn  In  fcaor  ja<|woal 

(*>  TW  taariag  way  fc»  bafaw  oi-  ia  aoi  lo  ba  lalvMUa  at  aay  Imo  ia» 

tkar  tba  aMaMr  of  Uw  lolla  or  eoa  of  thaa  ooo  aoetb  froa  tbo  laala  of  tlta 

ibo  vi«a-dMM8llort,  aoearJhi|  to  Iba  writ,  and  it  b  to  ba  aarvod  at  hart  laa 

awaaar  ia  which  iba  caaaa  baa  baaa  dayabaCMatbaiatamlbaraof.  Ibid.4& 

pmiawlyapfioyiiaiadbylbaaMkif  («)  ByOrd.  MlhAag.  I84l.r.44, 


of  Iba  bill.  M  bafcw  ipldaad,  (rMa  whora  a  lifciiiin  —bwdaiwili  at 

aaf.pwl8.a.(f),)aritaMytakaplaea,  ibabaariagaf  aeaaaa,  ibaJaawaaball 

if  w  ardatad.  bafara  iba  \mA  ahaa*  ba  aboalala  is  te  Int  lartaaea.  ariib* 

orflarbbMolt    I  Iaikb,Pr.7.  o«(  (inagdwMbBteiiaday  leab«ir 

(I)  Wif*ia  few  Maha  aHw  aab-  cauM. 
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Qnot  read  any  part  of  his  aiuwer;  and  the]]  leading  Qcoun- 
Bel  for  the  plaintiff  is  heard  in  reply.  When  all  are  heard 
the  court  pronounces  the  decree,  adjusting  every  point  in 
debate  according  to  equity;  which  decree  being  usually 
very  long,  the  minutes  of  it  are  taken  down  by  the  registrar. 
The  matter  of  costs  to  be  given  to  either  party  is  not  here 
held  to  be  a  point  of  right  but  merely  discretionary,  (by 
the  Stat.  17  Ric.  II.  c..6,)  according  to  the  circumstancca 
of  the  case,  as  they  appear  more  or  less  favourable  to  the 
party  vanquished ;  and  yet  the  stat  16  Hen.  VI.  c.  4,  seems 
expressly  to  direct,  that  as  well  damages  as  costs  shall  be 
given  to  the  defendant,  if  wrongfully  vexed  in  this  court. 

The  chancellor's  decree  is  either  interlocutory  or  Jinal. 
It  very  seldom  happens  that  the  first  decree  can  be  final  or 
conclude  the  cause ;  for,  if  any  matter  of  fact  is  strongly 
controverted,  this  court  is  so  sensible  of  the  deficiency  of 
trial  by  written  depositions  that  it  will  not  bind  the  parties 
thereby;  but  usually  directs  the  matter  to  be  tried  by  jury; 
especially  such  important  facts  as  the  validity  of  a  will,  or 
whether  A.  is  the  heir  at  law  to  B.  But  as  no  jury  can  be 
summoned  to  attend  this  court,  the  fact  is  usually  directed 
to  be  tried  in  a  court  of  common  law.]]  This  it  has  been 
usual  to  do  in  the  form  of  a  feigned  issue,  that  is,  a  series 
of  pleadings  has  been  arranged  between  the  parties,  in  the 
same  form  as  if  an  action  had  been  commenced  between 
them  upon  a  wager  involving  the  fact  in  dispute;  and 
issue  being  joined  upon  that  fact,  it  has  been  referred, 
as  in  the  case  of  an  ordinary  action,  to  the  trial  by  jury, 
the  course  being  to  consider  the  verdict  of  the  jurors 
at  law,  as  decisive  upon  the  question  of  fact  in  the  court 
of  equity.  But  such  trial  may  now  be  obtained  with- 
out resorting  to  any  fiction  of  this  kind.  For  by  8  & 
9  Vict.  c.  109,  s.  19,  any  question  of  fact  may  now  be 
referred  to  a  jury,  by  any  court,  either  of  law  or  equity, 
in  a  direct  form,  in  lieu  of  a  feigned  issue.  This  statute 
makes  mention,  it  will  be  observed,  of  courts  of  law 
as  well   as  equity,   for  feigned  issues  have  been   [[also 
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frt><:  !i«  courU  of  law]]  independently  of  any 

sun  ...  iisent  of  the  parties  or  by  the  direction 
of  some  act  of  parliament,  to  determine  some  disputed 
rights  without  the  formality  of  a  regular  action,  and  thereby 
to  save  much  time  and  expense. 

QSo  likewise,  if  a  question  of  mere  law  arises  in  the 
coarse  of  a  cause,  as  whether  by  the  words  of  a  will  an 
estate  for  life  or  in  tail  is  created,  it  is  the  practice  of  this 
court  to  refer  it  to  the  opinion  of  the  judges]]  of  one  of  the 
superior  courts  of  common  law  Qupon  a  case  stated  for 
that  purpose :  wherein  all  the  material  facts  are  admitted, 
and  the  point  of  law  is  submitted  to  their  decision ;  who 
thereupon  hear  it  solemnly  argued  by  counsel  on  both 
sides,  and  certify  their  opinion  to  the  chancellor.  And 
upon  such  certificate  the  decree  is  usually  founded. 

Another  thing  also  retards  the  completion  of  decrees : 
frequently  long  accounts  are  to  be  settled,  incumbrances 
and  debts  to  be  inquired  into,  and  a  hundred  little  facts  to 
be  cleared  up  before  a  decree  can  do  full  and  sufficient 
justice.  These  matters  are  always  by  the  decree  on  the 
first  hearing  referred  to  a  master  in  chancery  to  examine, 
which  examinations  frequently  last  for  years,  and  then  he 
is  to  report  the  fact  as  it  appears  to  him  to  the  court. 
This  report  may  be  excepted  to,  disapproved  and  overruled, 
or  otherwise  it  is  confirmed  and  made  absolute  by  order  of 
the  court.]] 

When  the  inquiries,  or  inquiry,  directed  by  the  decree 
are  completed,  the  cause  is  again  brought  before  the  court. 
If  an  issue  or  a  case  has  been  directed,  it  is  set  down  to  be 
heard  on  the  eqmUy  rt$erved.  If  matters  have  been  re- 
ferred to  the  master,  it  is  set  down  for  farther  directiom 
on  the  master's  report.  A  final  decree  is  then  made,  the 
perfbrmance  of  which  is  enforced,  if  necessary,  by  attach- 
ment of  the  person  and  sequestration  (x)  of  the  estate. 

(i)  Wl»ta  •  dccTM   M  obuiodl  MqMMmliM  Mily ;  tftiiwt  •  corpora* 

•fMoM  •  ponoa  botiof  prMlogo  of  imi  pfOMOdiogi  aio  by  Hurimfn,  m 

powofo  or  poriMOMsi,  ikwo  coa  ko  koCwt  o«pliiori  \   rido  top.  p.  It, 

M  finmA\%%  bjr  oUKliaMst,  bot  bj  s.  (r). 
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On  doe  service  also  of  a  decree  or  order  for  delivery  of 
possession  of  an  estate,  the  party  prosecuting  the  same  is 
entitled  to  a  lorit  ofatsutance,  directed  to  the  sherifl'  of  the 
county  in  which  the  lands  lie,  and  authorizing  him  to  enter 
the  premises  and  eject  the  defendant,  and  put  the  plaintiff 
in  possession.  Moreover,  by  1 1  Geo.  IV.  Sc  1  Will.  IV.  c. 
36,  s.  16,  when  any  person  shall  have  been  directed  by  any 
decree  or  order  to  execute  any  deed  or  other  instrument, 
and  shall  have  refused  to  do  so,  and  shall  have  been  com- 
mitted to  prison  for  such  contempt,  the  court  may,  under 
such  circumstances  as  therein  mentioned,  order  one  of  the 
masters  to  execute  the  same ;  and  where  a  person  shall  be 
committed  for  contempt  in  not  delivering,  as  ordered,  books, 
papers  or  other  things,  any  sequestrators  shall  have  the 
same  power  to  seize  such  articles,  being  in  the  power  of  the 
person  against  whom  the  sequestration  issues,  as  they 
would  have  over  his  own  property.  And  by  1  &2  Vict.  c.  1 10, 
and  the  orders,  KHh  May,  1839,  founded  thereon,  every 
person  to  whom  in  any  cause  or  matter  pending  in  the 
court  of  chancery  any  sum  of  money  or  costs  have  been 
ordered  to  be  paid  shall,  afler  the  lapse  of  one  month  from 
the  time  when  the  order  for  payment  was  duly  passed  and 
entered,  be  entitled  to  sue  out  one  or  more  writs  of  fieri 
fncias  or  elegit.  In  addition  to  which  we  may  remark, 
that  by  the  same  statute (6)  all  decrees  and  orders  of  the 
courts  of  equity,  and  all  orders  of  the  lord  chancellor  in 
matters  of  lunacy  duly  registered (c),  whereby  any  sum  of 
money  or  costs  shall  be  payable  to  any  person,  are  to  have 
the  effect  of  judgments  in  the  superior  courts  of  common 
law,  and  the  persons  to  whom  such  monies  or  costs  shall 
be  payable  are  to  be  deemed  judgment  creditors ;  and  that 
all  judgments  at  law  so  registered  shall  operate  as  a  charge 
in  equity  upon  all  lands,  tenements  and  hereditaments 
wherein  the  debtor  has  any  estate  or  interest  whatever, 
whether  in  law  or  equity,  or  over  which  he  has  any  dis- 

(6)  Seru.  18,  19. 

(c)  At  to  regittialion  of  judgments,  Aic.  vide  tup.  vol.  iii.  p.  637. 
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poaiiig  p'  it  the  RMent  of  any  other 

pflraon  i' 

Qlf  by  the  decree  either  party  thinks  himself  aggrieved, 
he  may  petition  for  a  rehearin(f2  before  the  judge  by  whom 
it  was  pronounced,  whether  the  lord  chancellor,  the  master 
of  the  rolls,  or  one  of  the  vice-chancellors ;  or  where  pro- 
nounced by  any  but  the  chancellor,  then  for  an  appeal  to 
the  chancellor  himself;  such  appeal  indeed  being  in  effect 
a  rehearing.  QFor  whoever  may  have  heard  the  cause,  it 
is  the  chancellor's  decree,  and  must  be  signed  by  him 
before  it  is  enrolled  (e) ;  which  is  done,  of  course,  unless  a 
rehearing  be  desired.  Every  petition  for  a  rehearing  must 
be  signed  by  two  counsel  of  character,  usually  such  as 
have  been  concerned  in  the  cause,  certifying  that  they 
apprehend  the  cause  is  proper  to  be  reheard.  And  upon 
the  rehearing,  all  the  evidence  taken  in  the  cause,  whether 
read  before  or  not,  is  now  admitted  to  be  read,  because  it 
is  the  decree  of  the  chancellor  himself,  who  only  now  sits 
to  hear  reasons  why  it  should  not  be  enrolled  and  per- 
fected ;  at  which  time  all  omissions  of  either  evidence  or 
argument  may  be  supplied  (/).  But  after  the  decree  is 
once  signed  and  enrolled  it  cannot  be  reheard  or  rectified, 
bat  by  bill  of  review  or  by  appeal  to  the  house  of  lords. 

A  bUi  of  review  may  be  had  upon  apparent  error  in 
judgment,  appearing  on  the  face  of  the  decree,  or  by  spe- 
cial leave  of  the  court  upon  oath  made  of  the  discovery  of 
new  matter  or  evidence  which  could  not  possibly  be  had 
or  used  at  the  time  when  the  decree  passed.  But  no  new 
evidence  or  matter,  then  in  the  knowledge  of  the  parties, 
and  which  might  have  been  used  before,  shall  Im>  a  sufiicient 
ground  for  a  bill  of  review. 

An  appeal  to  parliament,  that  is,  to  ihc  house  of 
lords  (^),  is  the  dernier  resort  of  the  subject  who  thinks 
himself  aggrieved  (A>,  either  by  an  interiocutory  order  or  a 

<i<)  1  &  9  Viet  c.  1 10.  ■.  19.  (f )  Vidt  rap.  vol.  iiL  p.  4«>. 

(•)  3  Ow.  1.  r .  30.  ( k  )  This  JurwdMlioa  is  Mid  ( Cei^ 

(/)  UtlbwRtp.  151.162.  J«ira.l3MMtli,1704)lolMvtbc|«a 
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[[final  determination  in  this  court  (i),  and  it  is  eflfected  by 
petition  (A)  to  that  house,  and  not  by  writ  of  errors  a« 
upon  judgments  at  common  law.]]  The  petition  in  this 
cue,  as  in  that  of  a  rehearing,  must  be  signed  by  two 
coansel  (of  those  engaged  in  the  court  below  or  on  the 
appeal),  who  must  certify  that  there  is  a  reasonable  cause 
of  appeal  (/);  upon  presenting  which  and  upon  the  appel- 
lant's entering  into  recognizance  to  pay  all  such  costs  as 
the  house  shall  think  fit  to  award,  an  order  is  made  direct- 
ing the  respondent  to  put  in  his  answer,  which  being 
done,  either  party  may  then  apply  to  have  the  cause 
appointed  for  hearing ;  and  the  appellant  and  respondent 
are  respectively  to  deliver  their  printed  cases,  signed  by 
one  or  more  counsel  engaged  in  the  court  below  or  in  the 
hearing  of  the  appeal,  and  containing  a  narrative  of  the 
proceedings  below,  with  so  much  of  the  proofii  as  the 
parties  intend  respectively  to  rely  upon.  [[But  no  new 
evidence   is    admitted  in   the  house  of  lords  upon   any 


in  18  Jac.  1,  txA  it  it  certain  that  tbe 
6ret  petition  which  appears  in  the 
records  of  parliament  was  preferred 
in  that  year  (Lords'  Joura.  23  Mar. 
1620) ;  and  that  the  firU  which  was 
bMid  and  deterroioed,  though  the  name 
of  appeal  was  then  a  novelty,  was  pre- 
atntad  in  a  few  months  after  ( Lords' 
Joura.  3,  11.  12  Dec.  1621),  both 
levelled  against  the  lord  chancellor 
Bacon  for  corruption  and  other  mu- 
behaviour.  It  was  afterwards  warmly 
controverted  by  the  house  of  com- 
mons in  the  reign  of  Chas.  II.  (Com. 
Joura.  19  Nov.  167S>.  But  this  dis- 
pute is  now  at  rest  (Show.  Par.  Ca. 
81),  it  being  obvious  to  the  reason  of 
all  mankind  that  when  the  courts  of 
equity  became  principal  tribunals  for 
deciding  causes  of  property,  a  revision 
of  tbeir  decrees  by  way  of  appeal  be- 
eane  equally  otoeaaary  as  a  tcrii  o/trror 
from  tbe  judgmeol  of  a  court  of  law. 


(i)  In  case  of  an  appeal  from  a 
decree  or  order  of  the  master  of  the 
rolls  or  vice-chanrellor  to  the  house 
of  lords,  it  must  in  point  of  form  be 
6rst  signed  by  the  lord  chancellor 
and  enrolled.     2  Smith,  Pr.  44. 

(k)  By  55th  Standing  Order,  bouse 
of  lords,  13  July,  1678,  petitions  of 
appeal  from  any  court  of  equity  must 
be  preaented  within  fourteen  days  after 
the  first  day  of  the  meeting  of  parlia- 
ment, or  fourteen  days  after  the  decree 
made  and  entered;  and  by  118th 
order,  no  petition  of  appeal  from  any 
decree  in  equity  shall  be  received 
after  two  yeais  fiom  the  signing  and 
enrolling  oi  extracting  of  the  decree, 
and  the  end  of  fourteen  days  after  the 
first  day  of  the  meeting  of  parliament 
next  ensuing,  unless  the  appellant  be 
under  disability,  &c. 

(/)  58th  SUnding  Ord.  H.  of  Lda. 
3  Mar.  1697. 
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Qaccoont,  this  being  a  distinct  jamdiction  (m),  which  differs 
it  very  considerably  from  those  tnstaoces  wherein  the  same 
jurisdiction  revises  and  corrects  its  own  acts,  as  in  rehear- 
ings  and  bills  of  review.  For  it  is  a  practice  unknown  to 
our  law,  though  constantly  followed  in  the  spiritual  courts, 
when  any  superior  court  is  reviewing  the  sentence  of  an 
inferior,  to  examine  the  justice  of  the  former  decree,  by 
evidence  that  was  never  produced  below.]] 

We  have  thus  touched  upon  the  principal  circumstances 
of  a  suit  in  Chancery,  adhering  throughout  to  the  r^ular 
and  ordinary  course  of  that  proceeding.  But  there  are 
some  occasional  or  interlocuto.y  incidents  of  which  it  is 
right  to  take  some  notice,  viz.  motion*  and  petitions.  The 
first  of  these  may  be  made  at  all  stages  of  a  suit,  and  are 
aoaktgous  to  motions  in  a  court  of  common  law  (a);  but 
with  this  difference,  that  instead  of  granting,  on  a  hearing 
ex  parte,  a  rule  to  show  cause  in  the  first  instance,  a  court 
of  equity  proceeds  in  the  first  instance  to  a  hearing  of  the 
parties  on  both  sides,  requiring  him  however  by  whom  the 
motion  is  made,  to  give  previous  notice  to  his  adversary  of 
the  nature  and  time  of  the  intended  application.  A  peti' 
tiom  also  is  an  incident  of  an  interlocutory  kind  similar  in 
general  to  a  motion,  but  adopted  in  certain  cases  where  a 
more  special  statement  is  required  than  can  conveniently 
be  comprised  in  a  mere  notice  of  motion.  Such  statement 
is  accordingly  prepared  in  the  form  of  a  petition  to  one  of 
the  judges  in  equity,  concluding  with  a  prayer  of  the  ap- 
propriate relief,  on  which  a  day  is  appointed  by  the  judge 
for  the  bearing,  and  a  copy  of  the  petition  and  the  appoint- 
ment served  on  the  opposite  party. 

Finally,  it  is  to  be  remarked,  that,  though  a  suit  in  chan- 
cery is  in  general  instituted  by  bill,  this  is  not  invariably 
the  case,  for  where  the  equitable  rights  of  the  crown 
are  coooemed,  or  the  rights  of  those  who  are  under  its 
particokr  proCeetion,  such  as  the  objects  of  a  public  cha- 

(■)  Gilb.  R«^  156.  156.  (•>  VMs  Mp.  *^.  bL  p.  679.  eMk 
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rity,  the  matter  of  complaint  is  brought  forward  by  way  of 
infarmatiom  filed  in  the  name  of  the  attorney-general  or  of 
the  solicitor-general  (o).  If  the  rights  of  the  crown  itself 
are  not  concerned,  this  is  done  at  the  instance  of  some 
person  whose  name  is  inserted  in  the  information,  and  who 
is  termed  the  relator^  and  made  responsible  for  costs. 
Proceedings  in  chancery  indeed  in  the  matter  of  charities 
may  also  be  by  another  method,  for  by  62  Geo.  III.  c.  10 1, 
(as  we  have  had  occasion  elsewhere  to  notice  (/>) ),  in  all 
cases  of  breach  of  charitable  trust,  or  whcneter  the  direc- 
tion of  a  court  of  equity  shall  be  deemed  necessary  for  the 
administration  of  such  trust,  any  two  or  more  persons  may, 
on  obtaining  the  previous  sanction  of  the  atto  lural 

or  solicitor-general,  apply  for  relief  by  way  <;  ,  "  to 

the  lord  chancellor,  master  of  the  rolls,  or  keeper  of  the 
great  seal,  and  such  petition  shall  be  heard  in  a  summary 
way ;  and  the  order  which  the  court  makes  thereon  shall 
be  conclusive,  unless  within  two  years  afterwards  there  be 
an  appeal  to  the  house  of  lords. 

(o)  2  Madd.  164. 

(l»)  Vide  tup.  vol.  iii.  p.  224.    Et  vide  69  Geo.  3,  c.  91. 
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CHAPTER  XV. 

OF  CIVIL  INJLHIES  PROCEEDING  FROM  OR  AFFECTING 
THE  CROWN. 


Haviko  thus  considered  the  civil  injuries  or  Qprivate 
wrongs  that  may  be  offered  by  one  subject  to  another, 
all  of  which  are  redressed  by  the  command  and  authority 
of  the  sovereign  signified  by  his  writs  returnable  in  his 
several  courts  of  justice,  which  thence  derive  jurisdiction 
of  examinint;  and  determining  the  complaint,  we  proceed 
now  to  inquire  into  the  mode  of  redressing  those  injuries 
to  which  the  crown  itself  is  a  party  (a) :  which  injuries  are 
either  when  the  crown  is  the  aggressor,  and  which  there- 
fore cannot  without  a  solecism  admit  of  the  same  kind 
of  remedy  (6) ;  or  else  b  the  sufferer,  and  which  then  are 
usually  remedied  by  peculiar  forms  of  process  appropriated 
to  the  royal  prerogative. 

In  treating  therefore  of  these  we  will  consider  first,  the 
manner  of  redressing  those  wrongs  or  injuries  which  a 
subject  may  suffer  from  the  crown,  and  then  of  redressing 
those  which  the  crown  may  receive  from  a  subject. 

I.  As  to  the  method  of  redressing  such  injunes  as  the 
subject  nuy  receive  from  the  crown. 

That  the  sovereign  can  do  no  wrong  is  a  necessary  and 
fundamental  principle  of  the  English  constitution.^  Yet, 
as  observed  in  a  former  part  of  this  work,  his  acts  may  in 
themselves  be  contrary  to  law,  and  subject  on  that  ground 
to  reversal  (c). 

(m)  \'td»  mf.nLm.f.  467.  (<•>  VUt  rap.  vol.  i.  p.  600. 

(ft)  Bro.  Ab.  tit.  PMkiM,  1).  tit.  Pr<rat.a. 
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For  [[whenever  it  happens  that  by  misinformation  or 
inadrertence,  the  crown  hath  been  induced  to  invade  the 
private  rights  of  any  of  its  subjects,]]  and  the  sovereign 
becomes  by  a  proper  representation  informed  of  the  injury 
sustained,  the  law  always  then  [[presumes  that  to  know  of 
any  injury  and  to  redress  it  are  inseparable  in  the  royal 
breast,]]  and  [[issues  as  of  course  in  the  sovereign's  own 
name,  his  order  to  his  judges  to  du  justice  to  the  party 
aggrieved.]] 

Though  [[the  distance  between  the  sovereign  and  his 
subjects  is  such  that  it  rarely  can  happen,]]  as  observed  in 
a  former  place  (</),  [[that  any  personal  injury  can  proceed 
from  the  prince  to  any  private  man,]]  and  the  law  [[in 
decency  supposes  that  it  never  can  or  will  happen  at  all ;]] 
yet  [[injuries  to  the  rights  of  property  can  scarcely  be 
committed  by  the  crown  without  the  intervention  of  its 
officers,  for  whom  the  law  in  matters  of  right  entertains 
no  respect  or  delicacy,  but  furnishes  various  methods  of 
detecting  the  errors  or  misconduct  of  those  agents  by 
whom  the  sovereign  has  been  deceived  and  induced  to  do 
a  temporary  injustice.]] 

As  in  ordinary  cases  the  crown  itself  is  the  medium 
through  which  justice  is  obtained,  so  no  relief  can  in  ge- 
neral be  had  against  the  crown  by  the  ordinary  methods 
of  the  common  law  or  equity  («),  but  only  by  such  special 

(d)  Vide  tup.  «ol.  ii.  p.  501.  makiog  the  attorney-geneial  defend- 

(c)  3    HI.   Com.   255  ;    Jeokins,  ant ;  and  even  wbeu  the  object  i>  to 

78;   Finch,   L.  83.      It  is  aaid   in  divest  the  title  or  poaaenioo  of  the 

•onte  books,  that  before  the  time  of  crown,  the  sovereign  may  refer  it  to 

Edw.  1 ,  the  king  might  be  sued  as  a  the  lord  chancellor  to  do  right,  and 

common  person,  the  form  being"  Pre-  may  direct  that  the  attomey-geoeral 

eip*  Henrico  regi  Anglix ;"  but  this  shall    be  made  a  party   to  a  soit  in 

seems  of  questionable  authority.   Vide  chancery  lo  that  purpose.    Christian's 

Bac.  Ab.  Prerog.  E.  7.     Where  the  Bl.  vol.  iii.   p.  428,  cites   Balch   v. 

righu  of  the  crown,  however,  eitend  Wastall,  1    P.  Wms.  445  ;  Reeve  v. 

only  lo  the  superintendence  of  a  public  Attoroey-General,  (mentioned  in)  1 

Uost,  as  in  the  case  of  a  charity,  or  Ves.  445 ;  2  Roll.  Abr.  213  ;  Mitf. 

where  iu  righu  are  only  incidenully  Treat,  on  Pleadings  in  Chancery ;  et 

concerned,  and  no  attempt  is  made  to  vide  Simpcoa  v.  Clayton,  4  Bing.  N. 

divest  its  possession  or  title,  the  pro-  C.  766. 
oMdiog  may  be  by  bill  in  Chancery, 
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forms  of  proceeding  as  the  common  law  has  proTided  for 
tht!i  particular  ca«e. 

[The  common  law  methods  of  obtaining  poaaestion  or 
restitution  from  the  crown  of  either  real  or  personal  pro- 
perty, are,  1st,  by  petition  de  droit  or  petition  of  right  (f), 
which  is  said  to  owe  its  origin  to  Edw.  I.(^);  2dly,  by 
wunutrans  de  droit  (A),  manifestation  or  plea  of  right,  both 
of  which  may  be  preferred  or  prosecuted  either  on  the 
common  law  side  of  the  court  of  Chancery  or  in  the  Ex- 
chequer (i).  Tl»e  former  is  of  use  when  the  crown  is  in 
full  poaseaaion  of  any  hereditaments  or  chattels,  and  the 
petitioner  anggests  such  a  right  as  controverts  tlie  title  of 
the  crown,  grounded  on  facts  disclosed  in  the  petition 
itself;  in  which  case  be  must  be  careful  to  state  truly 
the  whole  title  of  the  crown,  otherwise  the  petition  shall 
abate  (A);  and  then  upon  this  answer  being  indorsed  or 
underwritten  by  the  crown  soit  droit  fait  al  partie  (let 
right  be  dune  to  the  party  (/)  ),  a  commission  shall  issue 
to  inquire  into  the  truth  of  the  suggestion  (ai),  after  the 
return  to  which  the  king's  attorney  is  at  liberty  to  plead 
in  bar;  and  Uie  merits  shall  be  determined  upon  issue  or 
demurrer,  as  in  suits  between  subject  and  subject  Thus 
if  a  disseisor  of  lands  which  are  holden  of  the  crown  dies 
aebed  without  any  heir,  whereby  the  crown  is  primA  facie 
entitled  to  the  lands,  and  the  poaicaaion  is  cast  on  him 
either  by  inquest  of  office  or  by  act  of  law,  without  any 
office  found,  now  the  disseisee  shall  have  remedy  by  peti- 
tion of  right,  suggesting  the  title  of  the  crown  and  his  own 
aoperior  right  before  the  disseisin  made  (a).]] 

(/)  9«  lk«  farm.  Co.  EsU.  410.  t'ltUim   i»   drmt  tad  wmutrmn$  it 

(t)  Bm.  Ah.  tk.  Piwog.3;  Pitt.  inU.  fall  infenution  will  to  feaod 

Ab.  Ut.  Enw.  S.    A  pMkiM  of  riglu  is  iIm  TimlJm  of  Um  Prtf«f«UT«  of 

wMpiwMiad  io  tk«  ymt  18S9,  spaa  dM  Ci«wb,  by  Mr.  J.  Cbiuy.  joo.. 

lb*  ddm  «r  Sir  W.  ClajlM  fcr  lb*  p.  S45— 9M. 

rtarral  of  a  erswa  1mm,  hrt  wm  (k)  Fiacb,  L.  S6S. 

dropptd  :  *kI«  SiotpMa  v.CtejIaa,  4  (0  St.  Tr.  vii.  134. 

Biac-  N.  C.  766.  («)  Skin.  608  ;  RmL  Bat.  461. 

(k)  8m  tbt  toim,  C*.  Eatr.  402.  (■)  Bro.  Ab.  tk.  PttiliMi.  80  ;  4 

(0  At  to  iba  fntmMnp  batb  —  Rap.M. 
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But  where  the  crown  is  in  possession  under  a  title,  the 
facts  of  which  are  already  set  forth  upon  record,  a  party 
thereby  aggrieved  may  have  monstrans  de  droitf  which  is 
putting  in,  in  oppogition  to  such  recorded  title,  a  claim  of 
right  grounded  on  certain  facts  relied  upon  by  the  claim- 
ant, without  denying  those  relied  upon  by  the  crown  (o), 
[[and  praying  the  judgment  of  the  court  whether  upon 
those  facts  the  king  or  the  subject  had  the  right ;]]  as  if  in 
the  case  before  supposed  it  is  found  by  inquest  of  office  (a 
proceeding  that  we  shall  have  occasion  presently  to  ex- 
plain), that  a  tenant  of  the  crown  died  seised  without  heir, 
whereby  the  crown  is  primA  facie  entitled,  the  disseisee 
may  have  remedy  by  monstrans  de  droit,  setting  forth  that 
he  had  been  disseised  by  such  tenant  {p) ;  and  a  party 
grieved  might  in  some  cases  have  had  monstrans  de  droit 
at  the  common  law,  or  might  traverse  the  inquest  of  office, 
that  is,  deny  the  crown's  title  as  there  set  forth,  instead  of 
admitting  that  title  and  repelling  its  effect  by  the  allega- 
tion of  new  facts  tending  to  establish  a  better  right.  But 
as  [[the  remedy  by  petition  was  extremely  tedious  and  ex- 
pensive, that  of  monstrans  was  much  enlarged,  and  ren- 
dered almost  universal  by  several  statutes,  particularly  36 
Edw.  III.  c.  13,  and  2  &  3  Edw.  VI.  c.  8,  which  also 
allow  inquisitions  of  office  to  be  traversed  whenever  the 
right  of  a  subject  is  concerned,  except  in  a  very  few 
cases  (^).]] 

As  to  the  course  of  proceeding,  we  may  remark,  that 
Qf  upon  either  the  petition  de  droit  or  monstrans  de  droit, 
the  right  be  determined  against  the  crown,  the  judgment 
is]]  that  of  ouster  le  main,  or  amoveas  manus,  viz.  [["  quod 
manus  domini  regis  amoveantur,  et  posseuio  restituetnr 

(«)  According  to  BUckttone.auMMi-  Edw.  3,  c.  13,  and  2  &  3  Edw.  6, 

(traiu  dt  droit   u  putting  in  a  claim  c.  8.     See  Co.  Entr.  402. 
of  right  founded  on  facts  alieady  ac«  (p)  Co.  Enir.  ubi  sup. 

koowledged  and  esUblished.    3   Ul.  (9)  Skin.  608.     As  to  the  cases  in 

Com.  256.    But  it  is  clear  that  new  which   there  might  be  monttrant  d* 

focts  may  be  introduced  in  a  monttram  droit  at  common  law,  vide  4  Biep.  56 ; 

dt  droit  by  virtue  of  the  statutes  36  Bac.  Ab.  tit.  Prerog.  £.  7. 
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\^pet€nH,  $aivo  jure  domini  rtgit**  (r),  which  last  clause  it 
aiwmya  added  to  judgments  Bgainst  the  king  (<),  to  whom 
DO  laches  is  ever  imputed,  and  whose  right,  till  some  late 
statutes  (/),  was  never  defeated  by  any  limitation  or  length 
of  time ;  and  by  such  judgment  the  crown  is  instantly  out 
of  poiiearion  (a) ;  so  that  there  needs  not  the  indecent 
interposition  of  his  own  officers  to  transfer  the  seisin  from 
the  king  to  the  party  aggrieved. 

II.  The  methods  of  redressing  such  injuries  as  the  crown 
may  receive  from  the  subject  (jr),  are — 

1.  By  such  usual  common  law  actions  as  are  con- 
sistent with  the  royal  prerogative  and  dignity.  As  the 
sovereign,  by  reason  of  bis  legal  ubiquity  (y),  cannot  be 
disseised  or  dispossessed  of  any  real  property  which  is 
once  vested  in  him,  he  can  maintain  no  action  which  sup- 
poses the  dispossession  of  the  plaintiff,  such  as  an  eject- 
ment (z);  but  he  may  bring  a  quare  impedit  {a),  ^^h\ch 
always  supposes  the  complainant  to  be  seised  or  possessed 
of  the  advowson,and  he  may  prosecute  this  suit,  like  every 
other  by  him  brought,  as  well  in  the  Queen's  Bench  (6)  as 
the  Common  Pleas,  or  in  whatever  court  he  pleases.  So 
too  he  may  bring  an  action  of  trespass  for  taking  away  bis 
goods,  for  breaking  his  close,  or  other  injury  done  to  his 
soil  or  possession  (c) ;  but  such  actions  (though  in  strict- 
er) slaM.flB6;  IUm.  Eat  4«3.  (jr)  Yidt  Mp.  voU  ii.  p.  fi37. 
(«)  FiDcb,  L.4«0i  Tidt»UL3&3  (i)  Bro.  Ab  lit.  Prtrag.  80.  As 
Edw.  6,  c.  8,  •.  14.                                 to  tjcctawnt,  vide  top.  ?oL  iU.  pp. 

(I)  Vidt  anp.  v«l.  it.  p^  604 ;  ToL      400.490.008. 
ii  p.  647.  (•)  At  lo  fiMTf  imptiit,  nd«  tap. 

(a)  riseb.  L.  460.  vol.  ui.  p.  1 18.  400.  617.  001. 

(t)  Uadof  tkk  h«id  BbdutoM  (»)  DyvomtAdwCoartn.ch.Baak 
eoiprfaM  tiM  Mbiocto  at  aaaiMMM  k  Roi.  At  tuit  of  a  rabjoct.  ■  fm»rt 
mifMmmrmlt.  Bat  tk«M  art  prae>  imptiit,  baia|  a  aUiad  actiaa.can  oaly 
tiaally  ia  tU sataiaaf  laiailiai  attha  ha  bwaglit  ia  tka  Ceiaw  PltM» 
nk  af  a  pfivataliiigaBti  aad  iaiba      Vida  tap.  vol  til  p.  400. 

af  iIm  praMBt  wofk  it         (•)  Bra.  Abw   tit    Piarof.    ISO) 


latpadiaBiMiaalaM     P.N.B.  80i  Y.  B.  4  llaa.4,pl.  4. 

tbaab  Vidawp.  val.  ill.  ppk  081(080* 
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Qnett  maintainable)]]  are  not  usually  brought  at  the  suit  of 
the  crown.  Qlt  would  be  equally  tedious  and  difficult  to 
run  through  every  minute  distinction  that  might  be  gleaned 
from  our  antient  books  with  regard  to  this  matter ;  nor 
is  it  in  any  degree  necessary,  as  much  easier  and  more 
effectual  remedies  are  usually  obtained  by  such  prerogative 
modes  of  process  as  are  peculiarly  confined  to  the  crown. 
2.  Among  these  is  that  of  inqnUition  or  inquest  ofofficey 
which  is  an  inquiry  made  by  the  king  (or  queen's)  officer, 
his  sheriff,  coroner  or  escheator,  virtute  officii,  or  by  writ  to 
them  sent  for  that  purpose,  or  by  commissioners  specially 
appointed,  concerning  any  matter  that  entitles  the  king  to 
the  possession  of  lands  or  tenements,  goods  or  chattels  (</)• 
This  is  done  by  a  jury  of  no  determinate  number,  being 
either  twelve,  or  less  or  more,  as  to  inquire  whether  the 
king's  tenant  for  life  died  seised,  whereby  the  reversion 
accrues  to  the  king — whether  A.,  who  held  immediately 
of  the  crown,  died  without  heir,  in  which  case  the  land 
must  belong  to  the  king  by  escheat — whether  B.  be  at- 
tainted of  treason,  whereby  his  estate  is  forfeited  to  the 
crown— whether  C,  who  has  purchased  lands,  be  an  alien, 
which  is  another  cause  of  forfeiture — whether  D.  be  an 
idiot  a  nativitate,  and  therefore,  together  with  his  lands, 
appertains  to  the  custody  of  the  king ;  and  other  ques- 
tions of  like  import,  concerning  both  the  circumstances  of 
the  tenant,  and  the  value  or  identity  of  the  lands.  These 
inquests  of  office  were  more  frequently  in  practice  than  at 
present,  during  the  continuance  of  the  military  tenures 
amongst  us ;  when,  upon  the  death  of  every  one  of  the 
king's  tenants,  an  inquest  of  office  was  held,  called  an  in- 
quisitio  post  mortem,  to  inquire  of  what  lands  he  died 
seised,  who  was  his  heir,  and  of  what  age,  in  order  to 
entitle  the  king  to  his  marriage,  wardship,  relief,  primer 
seisin  (e),  or  other  advantage,  as  the  circumstances  of  the 
case  might  turn  out.  To  superintend  and  regulate  these 
inquiries,  the  court  of  wards  and  liveries  was  instituted  by 

{d)  Fiocli,  I..  323,  426.  (e)  Vide  tup.  vol.  i.  p.  181.  ttc 
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[[statute  \S2  iicn.  Vlil.  c.  46,  which  was  abolished  at  the 
restoration  of  King  Charles  II.,  together  with  the  opprea- 
sive  tenures  upon  which  it  was  founded.  With  regard  to 
other  matters  the  inquests  of  office  still  remain  in  force, 
and  are  taken  u(>on  proper  occasions,  being  extended  not 
only  to  lands,  but  also  to  goods  and  chattels  personal,  as 
in  the  case  of  wreck,  treasure  trove  and  the  like,  and 
especially  as- to  forfeitures  for  offences.  For  every  jury 
which  tries  a  man  for  treason  or  felony,  and  every  coroner's 
inquest  that  sits  upon  tifelode  ««,  is  not  only  with  regard 
to  chattels,  but  also  as  to  real  interests,  in  all  respects  an 
inquest  of  office ;  and  if  they  find  the  treason  or  felony, 
the  king  is  thereupon,  by  virtue  of  this  office  foundy  enti- 
tled to  have  his  forfeitures  (/). 

These  inquests  of  office  were  devised  by  law  as  an  au- 
thentic means  to  give  the  king  his  right  by  solemn  matter 
of  record,]]  it  being  the  rule  that  where  a  common  person 
cannot  have  possession  without  entry,  the  king  cannot 
have  it  without  an  office  {g).  QFor  it  is  a  part  of  the 
liberties  of  England,  and  greatly  for  the  safety  of  the 
subject,  that  the  king  may  not  enter  upon  or  seize  any 
man's  possessions  upon  bare  surmises  without  the  inter- 
vention of  a  jury  (A).]]  And  it  is  Qby  the  statute  18 
Hen.  V'l.  c.  6,  enacted  that  all  letters  patent  or  grants  of 
lands  and  tenements  before  office  found  or  returned  into 
the  Exchoqufr,  shall  be  void;  and  by  the  Bill  of  Rights, 
at  the  Revolution,  1  W.  &  M.  St.  2,  c.  2,  it  is  declared 
that  all  grants  and  promises  of  fines  and  forfeitures  of 
particular  perMOS  before  conviction,  which  is  here  the 
inquest  of  office,  are  illegal  and  void ;  which  indeed  was 
the  law  of  the  land  in  the  reign  of  Edward  III.  (*)•]] 

[There  are  many  cases,  however,  both  as  regards  lands 
and  chattels,  in  which  the  crown  is  entitled  without  office 
found  (A),]]  though  it  is  frequent  even  in  such  cases  to 

(/)  As  IB  dM  ia^MM  M  •/«(•  it  (A)  MwMM  •.  Ralclifc.  Hob.  347 } 

M  nd  tU  fM«ritm«  to  ihs  smni  Oilb.  Hiat  Ei.  ISt. 

•pM  it.  MS  1  iMad.  S76.  961      '  (0  3  Ibm.  48. 

(f )  CUl.  Pi«rag.  t40.  (A)4R«p.Ma. 
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take  such  iiiquesU  for  the  better  instruction  of  the  officer 
before  seizure,  and  to  protect  the  subject  from  the  adop> 
tion  of  hasty  measures  (/)•  Indeed  at  to  personalty,  the 
general  rule  seems  to  be,  that  the  crown  is  entitled  without 
office  or  other  matter  of  record  (m) ;  and  it  is  [[particularly 
enacted  by  the  statute  33  Hen.  VIII.  c  20,  that  in  case 
of  attainder  for  treason  the  king  shall  have  the  forfeiture 
instantly  without  any  inquisition  of  office.]]  As  to  the 
effect  of  these  inquests  it  may  be  laid  down  as  generally 
true  with  regard  to  real  property,  that  if  an  office  be 
found  for  the  king,  and  the  land  be  not  held  at  the  time 
by  a  stranger,  it  puts  the  crown  into  immediate  posses- 
sion without  the  trouble  of  a  formal  entry,  and  the  crown 
shall  receive  all  the  mesne  or  intermediate  profitB  from 
the  time  that  its  title  accrued  (n).  QAs  on  the  other  hand 
by  the  articuli  super  chartas  (o),  if  the  king's  escheator 
or  sherifi'  seize  lands  into  the  king's  hand  without  cause, 
upon  taking  them  out  of  the  king's  hand  again,  the  party 
shall  have  the  mesne  profits  restored  to  him.]] 

In  order  to  avoid  the  possession  of  the  crown  acquired 
by  the  finding  of  such  office,  the  subject  may  have  his 
petition  of  right,  monstrans  de  droits  or  traverse  (^),  ac- 
cording to  the  distinctions  which  we  have  already  had 
occasion  to  explain. 

3.  Upon  all  debts  of  record  due  to  the  crown,  the  crown 
has  its  peculiar  remedy  by  writ  oi  extent  (q),  which  differs 
in  this  respect  from  an  ordinary  writ  of  execution  at  suit  of 
the  subject,  that  under  it  the  body,  lands  and  goods  of 

(I)  Chit.  Prerog.  247,  cites  Gilb.  within  the  ttat.  of  33  Heo.  8,  to  be 

Esch.  109,  13,  4 ;    16  Vin.  Abr.  79,  presently  mentioned),  no  extent  can  be 

Office,  B;  12  East,  102.  granted  on  these,  till  a  comroissioD  has 

(m)  Chit.  Prerog.  ubi  sup.  first  issued,  under  which  an  inquisition 

(w)  3  Bl.  Com.  260,  cites  Finch,  is  taken  to  find  the  debt ;  and  when 

L.  325,  326.  such  debt  is  returned  on  the  inqubi- 

(o)  28  Edw.  1,  St.  3,  c.  19.  tion,  it  becomes  a  debt  on  record,  on 

(p)  3  Bl.  Com.  259,  260.  which   an  extent  may   issue.     Chit. 

(f)  With  respect  to  debu  notofre-  Prerog.  267.     As  to  the  proceedings 

cord,  vis.  simple  contract  debts,  and  on  such  inquisition,  vide  K.v.  Ryle.Q 

bond  or  other  specialties  (not  falling  Mee.  Ac  W.  227. 
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the  debtor  may  be  all  taken  at  once,  in  order  to  compel 
the  payment  of  the  debt  (r).  And  this  writ  is  [[called  an 
extent,  or  extendi  fadaty  because  the  sheriff  is  to  cause 
the  lands,  goods  and  chattels  to  be  appraised  to  their  full 
extended  value]]  before  they  are  delivered  to  satisfy  the 
debt.  A  debt  of  record  as  regards  the  crown  is  subject 
in  general  to  the  same  definition  («)  as  in  the  case  where 
the  party  to  whom  it  is  due  is  a  subject.  But  there  are 
several  instances  in  which  a  debt  is  so  ranked  in  favour 
of  the  crown,  by  way  of  exception  from  the  general  rule, 
and  by  force  of  its  special  prerogative.  For,  first,  it 
having  been  provided  in  the  case  of  debts  acknowledged 
on  statute  merchant  or  statute  staple,  that  upon  forfeiture 
of  these,  the  body,  lands  and  goods  might  be  taken  at 
once  in  execution  (0*  it  was  by  33  Hen.  VIII.  c.  39,  after- 
wards enacted,  among  other  provisions,  that  [[all  obliga- 
tions made  to  the  king  shall  have  the  same  force,  and  of 
consequence  the  same  remedy,  to  recover  them  as  a  sta- 
tute staple  (ti).]]  Moreover,  by  statute  13  Eliz.  c.  4,  the 
lands  of  all  such  treasurers  and  other  officers  as  therein 
mentioned  shall  be  liable  to  the  crown  debts  due  on  their 
accounts,  in  the  same  manner  as  if  on  the  day  they  first 
became  officers  or  accountants  respectively  they  had  stood 
bound  by  writing  obligatory  having  the  effect  of  statute 
staple (X);  and  by  43  Geo.  III.  c.  99,  s.  41,  and  5  &  6 
Will.  IV.  c.  20,  s.  13,  duties  detained  in  the  hands  of  tax 
collectors  may  be  recovered  as  a  debt  upon  record  to  the 
king's  majesty,  his  heirs  and  snooeMora,  with  all  costs  and 
charges  {y). 
An  extent  for  recovery  of  the  crown's  debt  issues  from 

(r)  3  lUp.  12bi  GUb.  £b.7  i  8  bj  cilist  ayM  sll  dcbtt  oT  iMord. 

BI.C«».410;  a8Msd.bjWaM.70.  fli«p«Hlwf<o>itioMoflhhit11t, 

(•)  Vids  Mp.  vol.  tt.  p.  187.  or  M  lbs  eoaaoa  kw,  ku  bMS  qaM« 

(I)  Vid«  top.   vol.  L  p.  386}  t  UoMd;  vido  Bl.  Coai.(abi  rap.);  S 

Baud.  8B  b.  Hop.  13 ;  OUb.  Ex.  7. 

(■)  3  BLCoik  430i  R.  ».  LMob,  («)  R.  v.  IU»h^^  13  PriM.1134  ; 

SPrico.  640.    WbMhor  Ibt  |M«ml  R.  •.  F•^MMk^  Ibid.  863. 

rigbl  of  Um  crows  to  bsvo  «iM«liM  (y)  R.  *.  WrufbMi.  1  Tjrrw.  388. 
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the  court  of  Exchequer  (»),  (as  the  court  principally  pre- 
siding over  all  matters  relating  to  the  royal  revenue  (a),) 
directing  the  sherifT  to  take  an  inquisition  (or  inquest  of 
oflSce)  on  the  oaths  of  lawful  men,  to  ascertain  the  lands, 
goods  and  debts  of  the  defendant,  and  to  seize  the  same  into 
the  queen's  hands,  kc. ;  and  it  is  in  general  necessary  that 
it  should  be  preceded  by  a  scire  facias  (&),  in  order  to 
bring  the  defendant  into  court,  and  afford  him  an  oppor- 
tunity of  showing  that  it  ought  not  to  issue  (c) ;  though 
in  cases  where  there  is  danger  of  the  debt  being  lost,  a 
baron  of  the  Exchequer  may  authorize  an  immediate  ex- 
tent (t.  e.  an  extent  without  a  scire  facias)  upon  affidavit 
of  the  circumstances  (</).  The  writ  having  issued,  and  the 
inquisition  taken,  and  the  seizure  made  (e)  under  it  by 
the  sheriff;  being  returned  into  court,  the  defendant,  if 
he  mean  to  dispute  the  debt,  or  any  third  person  who 
thinks  proper  to  advance  a  claim  to  the  property  set  forth 
in  the  inquisition,  must  enter  an  appearance  in  the  Court 
of  Exchequer  for  that  purpose,  when  he  will  be  permitted 
to  plead  to  the  extent.  As  to  the  defendant,  he  is  allowed 
by  statute  33  Hen.  VIII.  c.  39,  s.  79,  to  allege  or  show 
any  good  and  sufficient  "  matter  in  law,  reason  or  good 
conscience"  in  bar  or  discharge  of  the  debt:  but,  as  he 
is  found  by  the  inquisition  itself  to  be  the  owner  of  the 
lands  and  chattels,  it  is  unnecessary  for  him  to  claim  in 
his  pleadings  any  property  in  them.  If  he  succeeds  in 
showing  matter  in  bar  or  discharge  of  the  crown  debt, 
his  right  to  the  property  is  of  course  incontestible  (/). 
On  the  other  hand,  where  a  stranger  is  let  in  to  plead  to 

(s)  By  6  &  6  Vict.  c.  86,  ■.  8.  all  iii.  p.  654. 
txtenti,  &c.  may  bear  u$tt  kd4  be  (e)  Chit.  Prerog.  271. 

made  reluroable  on  any  day  certain  (d)  Ibid.  277. 

ia  tena  or  vacatioo;    and  claims  to  (<)  The  seizure  is  generally  con- 

goodsaiiMd  nay  be  made  in  vacatioo,  6ned  to  the  defendant's  UDds,cbattels 

&c  aod  debts.    It  appears  not  to  be  usaal 

(•)  Vide  sup.  vol.  iii.  p.  400.  to  setae  the  body.     Ibid.  282  ;  R.  v. 

(6)  Chit.   Prerog.  271.       As    to  Flaw.  3  Price,  94. 
icirt  facias  generally,  vide  sup.  vol.  (/)  CbiU  Prerog.  367. 
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the  extent,  he  is  not  entitled  to  deny  the  debt  due  from 
the  defendant  to  the  crown  ;  but  by  his  plea  roust  show  a 
title  in  himself  to  the  lands  or  chattels,  and  either  traverse 
or  confess  and  avoid,  that  of  the  crown,  or  what  is  the 
same  thing,  th^  of  the  defendant  (,g).  Issue  being  joined, 
it  is  decided  either  on  demurrer,  or  by  trial  by  jury,  pur- 
suant in  general  to  the  ordinary  course  of  practice  in  suits 
between  subject  and  subject,  and  is  followed  by  judgment ; 
which,  when  given  for  the  crown,  is  that  the  subject  take 
nothing  by  his  traverse  or  plea ;  if  given  for  the  defendant 
or  claimant,  it  is  an  award  of  amoveas  ma»us{h).  Upon  this 
)ii>i::roent  writ  of  error  also  lies,  provided  the  consent  of 
the  attorney -general  to  that  proceeding  be  previously  ob- 
tained (i). 

With  respect  to  the  fffect  of  an  extent,  the  lands  of  a 
debtor  are  bound  in  general  from  the  time  when  the  debt 
beeomes  one  of  record  ( k),  which,  in  the  case  of  such  bonds 
as  are  mentioned  in  33  Hen.  VIII.  c.  39,  s.  50,  is  from  the 
time  the  bonds  are  executed.  However,  even  at  common 
law,  debts  due  fix>m  certain  known  public  officers  and  ac- 
countants to  the  crown,  though  not  of  record,  bound  the 
party's  lamd*  from  the  time  they  accrued  due;  and  the 
13  Eliz.  c.  4,  extends  the  common  law  exception,  by  pro- 
viding that  debts  due  from  such  officers  as  are  mentioned 
therein  shall  bind  their  lands  from  the  time  when  they 
entered  into  the  offices  (/).  As  for  the  goods  of  the  defend- 
ant, they  are  bound  from  the  teste  or  date  of  the  extent  (m) ; 
and  the  rule  seemi  to  be  the  same  as  to  his  debts  (a).     It 

ig)  CkiU  PfMVf.  MB.     Ai  le  tb«  vtmditimii  txfnmt. 
praetk«  ia  Mob  cmm.  vid«  R. ».  R«b-  (k)  3  Roll.  Ab.  156,  B.  pi.  I . 

Ml.  6  Prin.  676i  R.  *.  Lmbiwi.  (I)  WUdt  r.  F«rM.  4  TauC  334  ; 

ftU.  411     R    r    Soalby.  W.kO.  Ckit.  Praraf.  S94  ;  3  81.  Cm*.  430. 
340.  («)  Cbil.  Prwof.  386;  I  S*M»d. 

(A;  k..  ..  ....M.6  Prk*.  480.  bj  Wm.  319  g. 

(0  Cbit  Prtfog.  373.    Hm  pre-  (•)  Ibid.  304 ;  R.  «.  Uablea.  6 

party  mmd  mmAm  m  miwm  mkj,  if  PHm,  438.    At  le  iIm  eftet  oa  pert- 


iIm  fighl  ef  UM  ciewe  be  eMebntbed,  senbip  pteptftj,  R*  9» 

bt  mM.    TIm  Mie  of  Ued*  w  r«g«>  Wigbtw.  6U ;  Sbtem  v.  Led  Adve* 

leied  by  35  Gee.  3.  r.  35  i  tbei  eT  cm.  6  Cleibe  k  Fte.  180. 
late  plees  eadar  e  irrH  ef 
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w  ftlio  proTided  by  33  Hen.  VIII.  c.  39,  s.  74,  that  Qthe 
crown's  debt  shall,  in  suing  out  execution,  be  preferred  to 
that  of  every  other  creditor  who  hath  not  obtained  judg- 
ment before  the  crown  commenced  its  suit  (o)]]  On  the 
other  hand,  however,  it  is  enacted  by  2  4c  3  Vict.  c.  11, 
that  no  debt  due  to  the  crown  on  judgment,  statute  or 
recognizance,  inquisition  of  debt,  obligation  or  specialty, 
or  acceptance  of  office,  shall  affect  any  lands,  tenements 
or  hereditaments  as  to  purchasers  or  mortgagees,  unleM 
and  until  such  memorandum  or  minute  thereof,  as  in  the 
act  provided,  shall  be  left  with  the  senior  master  of  the 
court  of  Common  Pleas,  who  shall  forthwith  enter  the 
particulars  in  a  book  to  be  intituled  ''  The  index  to  the 
debtors  and  accountants  to  the  crown ;"  and  farther, 
that  whenever  a  quietus  shall  be  obtained  by  a  debtor  or 
accountant  to  the  crown,  and  an  office  copy  thereof  shall 
be  left  with  such  master,  together  with  a  certificate  signed 
by  the  accountant-general  that  the  same  may  be  registered, 
that  the  master  shall  forthwith  enter  the  same  in  the  said 
book  accordingly  :  and  also  that  it  shall  be  lawful  for  the 
lords  of  the  treasury,  or  any  three  of  them,  by  writing 
under  their  hands,  (upon  payment  of  such  sums  as  they 
shall  think  fit  to  require  into  the  receipt  of  her  Majesty's 
exchequer,  to  be  applied  in  liquidation  of  the  debt  or 
liability  of  any  debtor  or  accountant  to  the  crown,  or  upon 
such  other  terms  as  they  may  think  proper,)  to  certify,  that 
any  lands,  tenements  or  hereditaments  of  any  such  crown 
debtor  or  accountant  shall  be  held  by  the  purchaser  or 
mortgagee,  or  intended  purchaser  or  mortgagee  thereof, 
wholly  exonerated  from  all  farther  claim  of  the  crown ; 
or  in  cases  of  leases  for  fines,  to  certify  that  the  lessee 
shall  hold  the  premises  exonerated  in  like  manner,  without 

(o)  At  to  ihe  priority  of  the  crown  Wms.  70;  Giles  v.  Grover,  9  Btng. 

in  caws  of  extent,  see  Chit  Prerog.  128;  1  Clark  &  Fin.  72;  II.  v.  Dale. 

286 ;  R.  V.  AilnnU.  16  £Mt,278 ;  R.  13  Price,  739;  R.  e.  Topping,  M'CIel. 

r.  Sloper  &  Allen,  6  Price,  114;  1  &  Y.  544. 
Saund.  by   Wms.  219 ;  2  Saund.  by 
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prejudice  to  the  right  of  the  crown  to  the  rerertion  upoa 
•och  lease,  and  the  rents  and  corenants  resenred  by  the 
same ;  and  thereapon  the  same  lands,  tenements  and  he- 
reditaments shall  re^pectivelv  be  held  exonerated  as  afore- 
sai'l. 

Such  is  in  1  the  state  of  the  law  relating  to  the 

principal  kiu'i  !  extent,  called  an  extent  in  chief.  Be- 
sides thiii,  however,  there  »  an  extent  in  aid^  which  issues, 
not  at  the  suit  of  the  crown,  like  an  extent  in  chief,  but 
at  the  suit  or  instance  of  the  crown  debtor  against  a 
person  indebted  to  himself  (p) ;  and  it  is  grounded  on  the 
Sutute  of  Extent,  33  Hen.  VIII.  c.  39,  and  on  the  prin- 
ciple that  the  crown  is  entitled  to  the  debts  due  to  its 
debtor.  The  writ  sued  out  in  this  case  directs  the 
sheriff  (without  mention  of  body,  goods  or  lands)  to  seize 
the  debt4,  specialties  and  sums  of  money  due  to  the 
crown  debtor;  the  effect  of  which  is  to  cause  an  inquisi- 
tion and  seizure  to  be  made  of  such  debts  for  the  crown's 
use  ' '  I  igh  by  consent  of  the  crown  the  produce  of  the 
ext(  •  l>e  paid  over  to  the  crown  debtor  (or  prose- 

cutor) himself.  This  practice  of  issuing  extents  in  aid 
was  at  one  time  carried  to  to  great  a  length  (particularly 
by  iamung  them  for  larger  sumit  than  was  in  fact  due  to 
the  crown  from  the  prosecutor)  as  to  enable  crown  debtors 
in  almost  every  case  to  convert  to  their  own  benefit  a 
spedea  of  execution  properly  belonging  to  the  crown,  and 
thereby  to  obtain  an  undue  preference  aa  regards  other 
creditors :  but  the  resort  to  extents  in  aid  is  now  sub- 
jected, by  57  Geo.  III.  c.  117,  to  restraints  which  tend  to 
the  rectification  of  this  abuse  (r).    There  is  also  a  special 

<^)  A»  t»  Ifcs  ptwoai  wnilWd  to  €«•  (>)  Et  vide  nik  of  court  of  tz> 

mm  is  Ml,  vU«  R.  V.  GibH?  Prie*.  cbeqotr.  tt  J«b«,  1809,  that  oo  Au 

60;  R.  ».  T»rW(Mi.0  Prie*.  647  i  R.  Ibr  m  «sM«t  ia  aid  siuill  ba  iwad 

*.  KjaMlM.  1 1  Pnea,  666.  wiilMat  aMsvil  ibat  tbcia  will  otbar- 

(f )  Aa  to  wbal  May  ba  Miaad,  vtda  wiaa  ba  daofar  of  tba  crowa't  daU 

R.  •>.  Laabiaftao.  1  Priea,  M  (  R.  ».  bsisf  laat  lo  tba  erowa.    Wa  nay 

llaatar,  4  Prie*.  3&fi     R  f  L«mbt0a.  iwMrfc  bat*  ibat  ibara  ia  aiae  aa 

6  Pric*.  438.  niaat  in  Mrf  (a  tkt  tumi  difraf, 
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writ  of  extent  which  is  issued  in  the  event  of  the  death  of 
a  crown  debtor,  and  is  called  a  diem  clausit  extremum  {$) ; 
because  it  recites  the  death  of  the  party.  By  this  writ 
the  sheriff  is  commanded  to  inquire  by  a  jury,  when  and 
where  the  crown  debtor  died,  and  what  chattels,  debts 
and  land  he  bad  at  the  time  of  his  decease,  and  to  take 
and  seize  them  into  the  crown's  hands. 

As  to  the  course  of  proceeding  and  law  relative  to  an 
extent  in  aid  and  the  diem  clausit  extremum  in  any  par- 
ticular not  above  specified,  it  is  in  general  similar  to  that 
which  prevails  upon  an  extent  in  ordinary  cases. 

4.  QWhen  the  crown  hath  unadvisedly  granted  any  thing 
by  letters  patent,  which  ought  not  to  be  granted  (<)»  or 
where  the  patentee  hath  done  some  act  that  amounts  to  a 
forfeiture  of  the  grant,  the  remedy  to  repeal  the  patent  is 
by  writ  of  scire  facias  {ti),  issued  on  the  common  law  side 
of  the  court  of  Chancery  (x).  This  may  be  brought  either 
on  the  part  of  the  crown,  in  order  to  resume  the  thing 
granted :  or,  if  the  grant  be  injurious  to  a  subject,  the 
crown  is  bound  of  right  to  permit  him  (upon  his  petition) 
to  use  the  royal  name  for  repealing  the  patent,  in  a  s<ire 
facias  {y).  And  so  also,  if,  upon  office  untruly  found  for 
the  crown,  it  grants  the  land  over  to  another,  he  who  is 
grieved  thereby,  and  traverses  the  office  itself,  is  entitled 
before  issue  to  ?i  scire  facias  against  the  patentee  joined,  in 
order  to  avoid  the  grant  (2). 

5.  An  information  on  behalf  of  the  crown,  filed  in  the 
court  of  Exchequer  by  the  attorney-general,  is  a  method 

which  difTen  from  the  extent  in  aid  (i)  Ex  parte    Hippesley.  2   Price, 

io  this— that  the  firtt  is  a  hostile  pro-  379 ;    R.  t>.  Hodge,  12  Price,  637  ; 

ceeding    by  the    crown    agaiott   the  R.  v.  Hassell,    M'Ciel.  105;    R.  v. 

debior   of   a   crown    debtor,    against  Lord  Crewe,  5  Dowl.  158. 

whom   also  an  extent  in  chief   has  (()  Vide  sup.  vol.  ii.  p.  580. 

the  latter  is  where  the  extent  (u)  As  to  this  writ,  vide  sup.  vol. 


it  iimed  at  the  instance  of  a  crown  iii.  p.  664. 

debtor  against  bis  debtor,  to  aid  his  (i)  3  Lev.  220 ;  4  Inst.  88. 

payment  of  the  crown  debt.     The  stat.  (y)  R.  v.  Batler,  2  Ventr.  344. 

57  Geo.  3,  c.  117,  does  not  apply  to  (s)  Bro.  h\>.  tit.  Stir*  Faeitu,  60, 

extents  in  chief  io  the  second  depee,  186. 

R.*.  Shackle.  11  Price,  772. 
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[|of  suit  for  nwoTering  money  or  other  chattels,  or  for  ob- 
taining satisfaction  in  damages  for  any  personal  wrong  (a) 
committed  in  the  lands  or  other  possessions  of  the  crown. 
It  diflers  from  an  information  filed  in  the  court  of  Queen's 
Bench,— of  which  we  shall  treat  in  tlie  next  book, — in  that 
Mm  is  instituted  to  redress  a  private  wrong  by  which  the 
property  of  the  crown  is  affected :  that  is  calculated  to 
punish  some  public  wrong  or  heinous  misdemeanor  in  the 
defendant.  It  is  grounded  on  no  writ  under  seal,  but 
noerely  on  the  intimation  of  the  crown's  officer,  the  attorney- 
general,  who  "  gives  the  court  to  understand  and  be  in- 
formed of"  the  matter  in  question;  upon  which  the  party 
is  put  to  answer  and  trial  had  as  in  suits  between  subject 
and  subject.  The  most  usual  informations  are  those  of 
iutrusion{h)  and  deht{c):  intrusion^  for  any  trespass  com- 
1  on  the  lands  of  the  crown  (rf),  as  by  entering 
"  "  ^'''oiit  title,  holding  over  after  a  lease  is  deter- 
^  the  profits,  cutting  down  timber,  and  the 
like :  and  (Ubt^  upon  any  contract  for  monies  due  to  the 
crown  upon  the  breach  of  a  penal  statute.  This  is  most 
commonly  used  to  recover  forfeitures  occasioned  by  trans- 
gressing those  laws  which  are  enacted  for  the  establish- 
ment and  support  of  the  revenue ;  others,  which  regard 
mere  matters  of  police  and  public  convenience,  being 
usually  left  to  be  enforced  by  common  informers,  in  the 
qui  tarn  informations  and  actions  of  which  we  have  formerly 
spoken  (e).  But  after  the  attorney-general  has  informed 
upon  a  breach  of  the  penal  law,  no  other  information  can 
be  received  (/).  There  is  also  an  information  in  rem  when 
any  goods  are  supposed  to  become  the  property  of  the 
crown,  and  no  man  appears  to  claim  them  or  to  dispute  its 
title.     As  antiently  in  the  case  of  treasure- trove,  wrecks, 

(m)  YalvfflM't  CiM.  Moor.  S7&.  {d)  Naonit  r.  RowUikI  ftp  Ellb. 

(*)  VUs  4  R«p.  68 «;  Anotaqr-  Cra  Jm.  313;   1  Uoo.  48;    8s«U. 

G«ocr»l  f.  PtrwMM.  3  M.  fc  W.  33 ;  49. 

AMoTHrT-Oviwrml  v.  Hill,  ib.  100.  («)  Vid*  tap.  vol.  iii.  p.  S96b 

MonHj.U«Mr»l».S«wdl,  (/)  Hard.  301. 
I                 \ .  77. 
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[[waifs  and  estrays,  seized  by  the  crown's  officer  for  its  use. 
Upon  such  seizure  an  infurmation  was  usually  filed  in  the 
Exchequer,  and  thereupon  a  proclamation  was  made  for  the 
owner  (if  any)  to  come  in  and  claim  the  effects :  and  at 
the  same  time  there  issued  a  commission  of  appraisement 
to  value  the  goods  in  the  officer's  hands :  after  the  return 
of  which,  and  a  second  proclamation  had,  if  no  claimant 
ap|)eared,  the  goods  were  supposed  derelict,  and  con- 
demned to  the  use  of  the  crown  (g).  And  when  in  later 
times  f.  ■'  . -i  of  the  goods  tli'  '  -;,  as  well  as  per- 
sonal i  on  the  parties,  w«  i  led  by  act  of  par- 
liament for  transgressions  against  the  laws  of  the  customs 
and  excise,  the  same  process  was  adopted  in  order  t 
such  forfeited  goods  to  the  public  use,  though  tht  i 
himself  had  escaped  the  reach  of  justice  (A).]] 

[[We  have  now  gone  through  the  whole  circle  of  civil 
injuries,  and  the  redress  which  the  laws  of  England  have 
anxiously  provided  for  each.  In  which  the  student  cannot 
but  observe,  that  the  main  difficulty  which  attends  their 
discussion  arises  from  their  great  variety,  which  is  apt  at 
our  first  acquaintance  to  breed  confusion  of  ideas  and  a 
kind  of  distraction  in  the  memory.  A  difficulty  not  a  little 
increased  by  the  very  immethodical  arrangement  in  which 
they  are  delivered  to  us  by  our  antient  writers,  and  the 
numerous  terms  of  art  in  which  the  language  of  our 
ancestors  has  obscured  them.  Terras  of  art  there  will 
unavoidably  be  in  all  sciences :  the  easy  conception  and 
thorough  comprehension  of  which  must  depend  upon  fre- 
quent and  familiar  use :  and  the  more  subdivided  any 
branch  of  science  is,  the  more  terms  must  be  used  to 
express  the  nature  of  these  several  subdivisions,  and  mark 
out  with  sufficient  precision  the  ideas  they  are  meant  to 
convey.     But  this  difficulty,  however  great  it  may  appear 

(f )  Gilb.  llUt.  Eich.  ch.  13.  and  claims  in  cuftlom  house  cases,  vide 

(A)  AstoeDforcing  in  Ireland  crown  R.  r.  Bullock.  1  M.  &  W.  726  i  3  &  4 

debu  recovered  in  England,  and  viet  Will.  4,  c.  53,  s.  101;   2  &  3  VicU 

t«r»i,  see  41  Geo.  3.  c.  90.  and  7  &  8  ell;  2&  3  Viet.  €.29;  &&6  Vict. 

Vict.c.lll,s.2d.    As  to  ioformalions  c.  86,  s.  9. 
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[[at  first  view,  will  shrink  to  nothing  upon  a  nearer  and 
im>rc  frequent  approach :  and  indeed  be  rather  adran- 
tageous  than  of  any  disservice,  by  imprinting  on  the  mind 
a  clear  and  distinct  notion  of  their  several  remedies.  And, 
such  as  it  is,  it  arises  principally  from  the  excellence  of 
our  English  laws ;  which  apply  their  redress  exactly  to  the 
circumstances  of  the  injury,  and  do  not  furnish  one  and 
the  sane  action  fur  ditl'erent  wrongs,  which  arc  impossible 
to  be  brought  within  one  and  the  same  description :  whereby 
every  man  knows  what  satisfaction  he  is  entitled  to  expect 
from  the  courts  of  justice,  and  as  little  as  possible  is  left 
in  the  breast  of  the  judges,  whom  the  law  appoints  to  ad- 
minister and  not  to  prescribe  the  remedy.]] 


■  2 
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OF   C  R  I  M  E  S, 


CHAPTER  I. 


OF   THE    NATURE  OF   CRIMES    AND   THEIR 
PUNISHMENTS. 


Wb  are  now  arrived  at  the  sixth  and  last  branch  of  the 
Commentaries,  which  treats  of  public  wrongs  or  crimes. 
For  it  will  be  remembered  that  wrongs  were  divided  into 
two  species;  the  one  private,  and  the  other  public  (a). 
Private  wrongs,  otherwise  termed  civil  injuries,  were  the 
subject  of  the  preceding  book.  We  are  now,  therefore, 
lastly,  to  proceed  to  the  consideration  of  public  wrongs  or 
crimes,  in  pursuit  of  which  we  shall  consider,  \jn  the  first 
place,  the  general  nature  of  crimes  and  punishments; 
secondly,  the  persons  capable  of  committing  crimes ; 
thirdly,  their  several  degrees  of  guilt  as  principals  or  acces- 
saries; fourthly,  the  several  species  of  crimes,  with  the 
punishment  annexed  to  each  by  the  laws  of  England; 
fifthly,  the  means  of  preventing  their  perpetration ;  and 
sixthly,  the  method  of  inflicting  those  punishments  which 
the  law  has  annexed  to  each  crime  respectively. 

First,  as  to  the  general  nature  of  crimes   and   their 
punishmont,  the  discussion  and  admeasurement  of  which 
(•)  Vide  tup.  Tol.  i.  p.  128;  vol.  iii.  p.  356. 


CBAP.  I. — KATURB  OF  CRIMB8  AXD  THBIR  PUNIBBMBNTt.     63 

Qforms  in  every  country  the  code  of  criminal  law,  or,  as  it 
is  more  usually  denominated  with  us  in   England,  the 
doctrine  of  the  "  pleas  of  the  erornn^*  so  called  because  the 
soTereign,  in  whom  centres  the  majesty  of  the  whole  com- 
munity, is  supposed  by  the  law  to  be  the  person  injured^ 
by  every  wrong  done  to  that  community ;  [[and  is  there- 
ibre  in  all  cases  the  proper  prosecutor  for  every  such 
offence. 

The  knowledge  of  this  branch  of  jurisprudence,  which 
teaches  the  nature,  extent  and  degrees  of  every  crime,  and 
adjusts  to  it  its  adequate  and  necessary  penalty,  is  of  the 
utmost  importance  to  every  individual  in  the  state.    For,  as 
a  very  great  master  of  the  crown  law  (6)  has  observed  upon 
a  similar  occasion,  no  rank  or  elevation  in  life,  no  upright- 
ness of  heart,  no  prudence  or  circumspection  of  conduct, 
should  tempt  a  man  to  conclude  that  he  may  not  at  some 
r  be  deeply  interested  in  these  researches. 
1  1     ..........lies  of  the  best  among  us,  the  vices  and  un- 

U'Mrnable  passions  of  others,  the  instability  of  all  human 
uti;iirs,  and  the  numberless  unforeseen  events  which  the 
compass  of  a  day  may  bring  forth,  will  teach  us  upon  a 
moment's  reflection  that  to  know  with  precision  what  the 
laws  of  our  country  have  forbidden,  and  the  deplorable 
consequences  to  which  a  wilful  disobedience  may  expose 
OS,  is  a  matter  of  universal  concern. 

In  proportion  to  the  importance  of  the  criminal  law 
ought  also  to  be  the  care  and  attention  of  the  legislature 
in  properly  forming  and  enforcing  it.  It  should  be  founded 
on  principles  that  are  permanent,  uniform  and  universal, 
and  always  conformable  to  the  dictates  of  truth  and 
justice,  the  feelings  of  humanity,  and  the  indelible  rights 
of  mankind;  though  it  sometimes  (provided  there  be  no 
tranigrcanon  of  these  eternal  boundaries)  may  be  modified, 
narrowed,  or  enlarged  according  to  the  local  or  occasional 
necessities  of  the  state  which  it  is  meant  to  govern :  and 
yet,[]  it  is  remarked  by  Sir  W.  Dlackstone  (c),  [[that  cither 
(OSwMk^MlFMlw.pratielUp.  -'  ^  M!  Conk  p.  3. 
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[[from  a  want  of  attention  to  these  principles  in  the  first 
ilon  of  the  laws,  and  adopting  in  their  stead  the 
us  dictates  of  avarice,  ambition  and  revenge;  from 
retaining  the  discordant  poHtical  regulations  which  succes- 
sive conquerors  or  factions  have  established  in  the  various 
revolutions  of  government;  from  giving  a  lasting  efficacy 
to  sanctions  that  were  intended  to  be  temporary,  and  made, 
as  Lord  Bacon  expresses  it,  merely  upon  the  spur  of  the 
occasion ;  or,  lastly,  from  too  hastily  employing  such 
means  as  are  greatly  disproportionate  to  their  end,  in 
order  to  check  the  progress  of  some  very  prevalent  offence : 
from  some  or  from  all  of  these  causes  it  hath  happened 
that  the  criminal  law  is  in  every  country  of  Euro|)e  more 
rude  and  imperfect  than  the  civil.]]  And  he  observes,  that 
Qeven  with  us  in  England,  where  our  crown  law  is  with 
justice  supposed  to  be  more  nearly  advanced  to  perfection ; 
where  crimes  are  more  accurately  defined  and  penalties 
less  uncertain  and  arbitrary ;  where  all  our  trials  are  in  the 
face  of  the  world;  where  torture  is  unknown,  and  every 
delinquent  is  judged  by  such  of  his  equals  against  whom 
he  can  form  no  exception,  nor  even  a  personal  dislike : 
even  here  we  shall  occasionally  find  room  to  remark  some 
particulars  that  seem  to  want  revision  or  amendment  (c).]] 
The  justice  of  which  complaints  has  been  strikingly  illus- 
trated by  the  many  signal  reforms  in  the  criminal  law, 
which  since  his  time  the  legislature  has  found  reason  to 
introduce :  and  even  now  no  candid  commentator  on  our 
laws  can  pronounce  an  unmixed  encomium  on  this  part  of 
our  juridical  system.      [[We  shall  proceed  now  to  con- 

(f)  If  bills,  tntrodactory  of  new  pe-  "  any  fish  shall  escape,  or  to  cut  down 

nal  eaactments,  were  first  referred  to  "  a  cherrj  tree  in  an  orchard,  as  pro- 

aoneof  the  learned  judges  before  they  "  Tided  by  slat.  9  Geo.  1,  c.  22;  31 

iMtartained  in  parliament,  it  is  im>  "Geo.  2,  c  42.     And  were  even  a 


poaaible,  aay«  Blackrtooe,  vol.  iv.  p.  4,  "  committee  appointed  but  once  in  100 

"  that  in  the  eighieenih  century  it  could  "years  to  revise  the  criminal  law,  it 

"  ever  have  been  made  a  capital  crime  "  could  not  have  continued  to  this  hour 

"  to  break  down,  however  maliciously,  "  a  capital  felony  to  be  seen  for  one 

"  the  mound  of  a  fish  pond  whereby  "  mootb  in  the  company  of  peiaoM 
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Qiider,  in  the  first  place,  Uie  general  natare  of  crimes ;]] 
aad  this  as  regards,  first,  tho  orimo  itself,  and  secondly,  the 
punishment 

I.  A  crime  is  the  violation  of  a  right,  when  considered 
in  reference  to  the  eril  tendency  of  such  violation,  as  re- 
gards the  community  at  large  (</). 

[The  distinction  of  public  wrongs  from  private — of  crimes 
from  civil  injuries,  seems  upon  examination  principally  to 
consist  in  this,  that  private  wrongs,  or  civil  injuries,  are  an 
infringement  or  privation  of  the  civil  rights  which  belong 
to  individuals,  considered  merely  as  individuals ;  public 
wrongs,  or  crimes  and  misdemeanors,  are]]  a  violation  of 
the  seme  rights,  considered  in  reference  to  their  effect  on 
the  community  in  its  eggregate  capacity  (e) ;  Qas  if  I  detain 
a  field  from  another  man  to  which  the  law  has  given  him 
a  right, — this  is  a  civil  injury,  and  not  a  crime,  for  here 
only  the  right  of  an  individual  is  concerned,  and  it  is  im- 
material to  the  public  which  of  us  is  in  possession  of  the 
land ;  but  treaf^on,  murder  and  robbery  are  properly  ranked 
among  crimen,  since,  besides  the  injury  done  to  individuals, 
they  strike  at  the  very  being  of  society,  which  cannot  pos- 

"  who  eaXUi  HiWMilfM,  m  ti*  called,  (#)  TIm  tipwwiou  of  BlackstoM 

"  iEgjpiiaoa ;  u  provided  bjr  I  Plu  £(  ktra  ia»  "  A  bfMdi  tad  viobtioa  of 

'*  U.  e.  4.  kod  5  Elit.  e.  30;**    It  n  "the  pablie  rights  tod  d«tiee  doe  !• 

■eaieely  utttmMtj  to  rMoarfc,  that  all  "  ihewhulecominuoity.eooiideMdaaa 

th«wa*af«iaarjUw«afea*» repealed.  "  communiij  ia  it>  tocial  aad  aggr^ 

As  te  Um  two  i»t  meatieaed  aiiiBcsi  "  pte  capacity."  4  Bl.  C.  p.  6.    We 


the  repeal  is  by  4  Geo.  4.  c.  64 ;  7  &  are  thus  pteeeated  with  soother  d«6. 

•  Gee.  4.  r.  SO,  s.  15.  19 ;  as  to  the  aitloo  of  crime ;   bat  it  is  not  nors 

laet.  hy  tS  Geo.  3.  c  61 ;  aad  I  Geo.  aatisAielary  than  the  first,  Csr  it  BMrely 

4.  c.  I  It.  raiaea  tha  aMsiiw  af  what  ia 


(d)  The  deiaitiaa  af  BlacfcHaaa  is      hy  "  pabKc  rif hu  daa  la  tha 
as  fallows .  *•  A  ciiawar  ■isilwBiaaer      Diiy?"    If  iheaspiasMsa  k  faiHaded 


ia  aa  act  Be«aiilisd  m  aakttd,  la      to  esdada  prisaM  tigMi  daa  la  Iha 
tialatieaaf  a  pahie  bw aiihar far.      iadi»idaal.tUilaiaiHuBmii  aiMaiJ 


"  bMdtotat  PBWiaflBtit"  4  BtC.      far  a  viafaiiaa  af  aw>h  rifhta  as  these 
pwS.    BatiUaaeaiaalypaiaiiaattha     aleatljaaM«aisiacrtaM,asiathacaM 


dlihusta  hataaaa  a  criaM  aad  a  ovO      of  a  atardar  ar  bauarj. 
iaiafy. 
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[[sibly  subsist  where  actions  of  this  sort  are  suffered  to  escape 
with  iiiipuuity.  In  all  cases  the  crime  includes  an  injury : 
every  public  offence  is  also  a  public  wrong,  and  somewhat 
more ;  it  affects  the  individual,  and  it  likewise  affects  the 
community.  Thus  treason  in  imagining  the  sovereign's 
death  involves  in  it  conspiracy  against  an  individual,  which 
is  also  a  civil  injury  ;  but  as  this  species  of  treason  in  its 
consequences  principally  tends  to  the  dissolution  of  go- 
vernment, and  the  destruction  thereby  of  the  order  and 
peace  of  society,  this  denominates  it  a  crime  of  the  highest 
magnitude.  Murder  is  an  injury  to  the  life  of  an  indivi- 
dual; but  the  law  of  society  considers  principally  the  loss 
which  the  state  sustains  by  being  deprived  of  a  member, 
and  the  pernicious  example  thereby  set  for  others  to  do  the 
like.  Robbery  may  be  considered  in  the  same  view ;  it  is 
an  injury  to  private  property ;  but  were  that  all,  a  civil 
satisfaction  in  damages  might  atone  for  it :  the  public  mis- 
chief is  the  thing,  for  the  prevention  of  which  our  laws 
have  made  it  a]]  felonious  (/)  Qoflfence.  In  these  gross 
and  atrocious  injuries  the  private  wrong  is  swallowed  up  in 
the  public.  We  seldom  hear  any  mention  made  of  satis- 
faction to  the  individual,  the  satisfaction  to  the  community 
being  so  very  great  (g).  And  indeed  as  the  public  crime 
is  not  otherwise  avenged  than  by  forfeiture  of  life  or  pro- 
perty, it  is]]  in  many  instances  [[impossible  afterwards  to 
make  any  reparation  for  the  private  wrong,  which  can 
only  be  had  from  the  body  or  goods  of  the  aggressor. 
But  there  are  crimes  of  an  inferior  nature  in  which  the 
public  punishment  is  not  so  severe ;  and  herein  the  dis- 
tinction of  crimes  from  civil  injuries  is  very  apparent. 
For  instance,  in  the  case  of  battery  or  beating  another, 
the  aggressor  may  be  indicted  for  this  at  the  suit  of  the 
crown  for  disturbing  the  public  peace,  and  be  punished 

(/)  TUe  expressiuD  in  Dljckstone  (g)  There  «lill  exiiU,  however,  a 

it  "  a  capital  ofleDce ;"  bul  robbery  is  remedy  for  the  private  wrong  ;  even  in 

not  now  capital,  uulen  attended  with  caies  of  lelony  it  is  only  mspended 

wounding,  &c.     See  7  Will.  4  &  1  during  the  prosecution  for  tlie  crime. 

Vict.  c.  87.  Vide  sup.  vol.  iii.  p.  465. 
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[[  fine  and  imprisonment;  and  the  party  beaten 

lii,..  :....c  his  private  remedy  by  action  of  trespass 

for  the  injury  which  he  in  particular  sustains,  and  recover 
a  civil  satittfuction  in  damages.     So  also  in  case  of  a  public 
n,,;^. ......    as  diji«;inj;  a  ditch  across  a  highway;  this  is 

l>  (J   by  indictment  as  a  common  oflfence  to  the 

kingdom  and  all  her  majesty's  subjects ;  but  if  any 
■  MMi«idual  sustains  any  special  damage  thereby,  as  laming 
hi«  horse,  breaking  his  carriage,  or  the  like,  the  oflfender 
may  be  compelled  to  make  ample  satisfaction  as  well  for 
the  private  injury  as  for  the  public  wrong. 

Upon  the  whulc  we  may  observe,  that  in  taking  cogni- 
zance of  all  wrongs  or  unlawful  acts,  the  law  has  a  double 
view,  viz.  not  only  to  redress  the  party  injured  by  either 
reftoring  to  him  his  right  (if  possible),  or  by  giving  him  an 
equivalent,  the  manner  of  which  was  the  object  of  our 
inquiries  in]]  the  fifth  [[Book  of  these  commentaries ;  but 
also  to  procure  to  the  public  the  benefit  of  society  by  pre- 
venting or  punishing  every  breach  or  violation  of  those 
laws  which  the  sovereign  power  has  thought  proper  to 
establish  for  the  government  and  tranquillity  of  the  whole. 
What  those  brettchea  are,  and  how  prevented  or  punished, 
are  to  be  considered  in  the  present  Book.]] 

In  ordinary  language  we  understand,  when  we  speak  of 
crimes,  such  only  as  are  subjects  for  indictment,  a  pro- 
ceeding of  which  we  shall  have  occasion  to  speak  hereafter ; 
for  such  breaches  of  law  as  are  punishable  merely  by  a  pe- 
cuniary penalty  recoverable  on  summary  conviction  before 
a  justice  of  the  peace,  and  not  indictable,  are  not  usually 
deiignit«id  as  crimes,  but  by  the  more  general  term  of 
oftooet.  Crimes  thus  understood  consist  either  of  misde- 
wuamort  or  felonies.  The  term  misdemeanor  is,  pro|>erly 
tpaaking,  synonymous  with  that  of  crime,  though  in  com- 
moo  Qttge  the  word  is  made  to  denote  such  crimes  as 
amount  not  io  felonies.  Into  the  nature  and  meaning  of 
the  hater  denomination  it  will  be  expedient  to  enter  a  little 
more  nt  large. 

QFelony,  in  the  general  acceptation  of  our  English  law, 
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[[comprises  every  species  of  crime  which  occasioned  at  com- 
mon law  the  forfeiture  of  lands  and  goods.  Treason  itself, 
says  Sir  Edward  Coke  (/i),  was  antiently  comprised  under 
the  name  of  felony ;  and  in  confirmation  of  this  we  may 
observe  that  the  statute  of  treasons,  25  Edw.  III.  c.  2, 
speaking  of  some  dubious  crimes,  directs  a  reference  to 
parliament,  that  it  may  be  there  adjudged  "  whether  they 
be  treason  or  other  felony."  All  treasons  therefore,  strictly 
speaking,  are  felonies,  though  all  felonies  are  not  treason. 
And  to  this  also  we  may  add,  that  not  only  all  offences, 
now  capital,  are  in  some  degree  or  other  felony,  but  that 
this  is  likewise  the  case  with]]  many  Qother  offences  which 
are  not  punishable  with  death  ;  as  suicide,  where  the  party 
is  already  dead  Q  manslaughter,  and  larceny  ;  [[all  which 
are,  strictly  speaking,  felonies,  as  they  subject  the  com- 
mitters of  them  to  forfeitures.  So  that  upon  the  whole 
the  only  adequate  definition  of  felony  seems  to  be  that 
which  is  before  laid  down  ;  viz.  an  offence  which  occasions 
a  total  forfeiture  of  either  lands  or  goods  or  both  at  the 
common  law ;  and  to  which  capital  or  other  punishment 
may  be  superadded,  according  to  the  degree  of  guilt. 

To  explain  this  matter  a  little  farther:  the  word  felony  ^ 
or  felonia,  is  of  undoubted  feudal  original,  being  frequently 
to  be  met  with  in  the  books  of  feuds,  &cc. ;  but  the  deriva- 
tion of  it  has  much  puzzled  the  juridical  lexicographers 
Prateus,  Calvinus,  and  the  rest :  some  deriving  it  from  the 
Greek  (^>)Xo;,  an  impostor  or  deceiver;  others  from  the 
hdiiin  fallo,  fefelli,  to  countenance  which  they  would  have 
called  it  fallonia.  Sir  E.  Coke,  as  his  manner  is,  has  given 
us  a  still  stranger  etymology  (t),  that  it  is  crimen  animo 
feUeo  perpetratum,  with  a  bitter  or  gailish  inclination.  But 
all  of  them  agree  in  the  description  that  it  is  such  a  crime 
as  occasions  a  forfeiture  of  all  the  offender's  lands  or  goods. 
And  this,]]  as  Sir  W.  Blackstone  observes  (j),  Qgives  great 
probability  to  Sir  H.  Spelman's  Teutonic  or  German  deri- 
vation of  it  (A) ;  in  which  language  indeed,  as  the  word  is 

(h)  3  iDst.  15.  (j  )  4  HI.  Com.  p.  95. 

(i)  1  loaU  391.  (fc)  Gloss,  tiu  Felon. 
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[[<  '  lal  original,  we  ought  rather  to  look  for  its 

si^...  . —:.  ..     iUQ  among  the  Greeks  and  Romans. 

Fe-ioMf  then,  according  to  him,  is  derived  from  two 
northern  words ;  ffC,  which  signifies,  we  well  know,  the 
fief,  feud,  or  benehciary  estate,  and  lon,  which  signifies 
price  or  value.  Felony  is  therefore  the  same  as  prttium 
femdi,  the  consideration  for  which  a  man  gives  up  his  fief: 
as  we  say  in  common  speech,  such  an  act  is  as  much  as 
your  life  or  estate  is  worth.  In  this  sense  it  will  clearly 
signify  tlie  fcodal  forfeiture,  or  act  by  which  an  estate  is 
forfeited  or  escheats  to  the  lord. 

To  confirm  this  we  may  observe,  that  it  is  in  this  sense 
of  forfeiture  to  the  lord  that  the  feudal  writers  constantly 
use  it.  For  all  those  acts,  whether  of  a  criminal  nature 
or  not,  which  at  this  day  are  generally  forfeiture  of  copy- 
hold estates  (/),  are  styled /e/onta  in  the  feudal  law  :  "  set' 
licet  per  tjuas  feodum  amittitur  (tn)."  As  **  ii  domino  deser- 
vire  noluerit  {n)  ;  ii  per  annum  et  diem  ceuaverit  in  petenda 
investitura{o);  $i  dnminum  ejuraveritf  i.e.  negaverit  $e  ado- 
mnmofeudum  habere  {p);  ti  a  domino,  in  jus  turn  vocante, 
ter  eitatus  non  eomparuerit  (7) :"  all  these,  with  many 
others,  are  still  causes  of  forfeiture  in  our  copyhold  estates, 
and  were  denominated  felonies  by  the  feudal  constitutions. 
So  likewise  injuries  of  a  more  substantial  or  criminal  nature 
were  denominated  felonies,  that  is,  forfeitures ;  as  assault- 
ing or  beating  the  lord  (r),  vitiating  his  wife  or  daughter, 
**  si  domimum  eucurbitaveritt  i,  e.  cum  uxore  ejus  concubu- 
erii  (t) :  all  these  are  esteemed  felonies,  and  the  latter  is 
expressly  so  denominated  :  "  si  fecerit  feloniam,  dominum 
forte  eueurbitando  (t)."  And  as  these  contempts  or  smaller 
offences  were  felonies  or  acts  of  forfeiture,  of  course  greater 
crimes,  as  murder  and  robbery,  fell  under  the  same  deno- 

(()  ViJ«  mp.  voL  ii.  p.  47.  ^f)  Ibtd.  I.  U.  t.  32. 

(m)  r«Ml.l.ii.t.l6.  iacdc.  (r)  Ibid.  1.  ii.  u  34.  •.  3. 

(m)  Ibid.  i.  i.  L  31.  (i)  Ibid.  I.  i.  I.  6. 

(a)  Ibid.  I.  ii.  I.  34.  (I)  Ibid.  I.  ii.  I.  38i  DiiUoa.  I.  i. 

(p)  Ibid.l.ii.u34il.U.tM,i.a.  C.33. 
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[[mination.  On  the  other  hand,  the  lord  might  be  guilty  of 
felony,  or  forfeit  his  seifjnory  to  the  vassal  by  the  same  acU 
as  the  vassal  would  have  forfeited  his  feud  to  the  lord  :  "  ti 
dominui  commiserit  feloniamf  per  quam  vasalltu  amitteret 
fgudam  si  earn  eommiserit  in  dominum,  feudi  proprielatem 
etiam  dominut  perdere  debet  (u)."  One  instance  given  of 
this  sort  of  felony  in  the  lord  is  beating  the  servant  of  his 
▼assal,  so  that  he  loses  his  service ;  which  seems  merely 
in  the  nature  of  a  civil  injury,  so  far  as  it  respects  the  vassal. 
And  all  these  felonies  were  to  be  determined  "per  lauda- 
mentum  sive  judicium  parium  svorum"  in  the  lord's  court, 
as  with  us  forfeitures  of  copyhold  lands  are  presentable  by 
the  homage  in  the  court  baron. 

Felony,  and  the  act  of  forfeiture  to  the  lord,  being  thus 
synonymous  terms  in  the  feudal  law,  we  may  easily  trace 
the  reason  why,  upon  the  introduction  of  that  law  into 
England,  those  crimes  which  induced  such  forfeiture  or 
escheat  of  lands,  and,  by  a  small  deflection  from  the  ori- 
ginal sense,  such  as  induced  the  forfeiture  of  goods  also, 
were  denominated  felonies.  Thus  it  was  said  that  suicide, 
robbery,  and  rape,  were  felonies ;  i.  e.  the  consequences  of 
such  crimes  was  forfeiture,  till  by  long  use  we  began  to 
signify  by  the  term  of  felony  the  actual  crime  committed, 
and  not  the  penal  consequence. 

Hence  it  follows  that  capital  punishment  does  by  no 
means  enter  into  the  true  idea  and  definition  of  felony  (r). 
Felony  may  be  without  inflicting  capital  punishment,  as 
in  the  cases  instanced  of  self-murder]],  manslaughter,  and 
larceny :  Qand  it  is  possible  that  capital  punishment  may 

(n)  Feud.  1.  U.  t.  26,  47.  "  as  well  a>  with  forfeiture,  unleu  lh« 

(x)  At  common  law,  however,  the  "  offender  prayt  tbe  benefit  of  clergy, 

idea  of  felony  wa«  in  general  connected  "  which  all  feloni  ate  entitled  once  to 

with  that  of  capital  punishment  i  "and  "  have,  provided  the  sane  is  not  ex- 

"  therefore,"  says  Blackstone,  "  if  a  "  pressly  taken  away  by  statute."     4 

"  statute  makes  any  new  offence  felony,  Bl.  Com.  98.     As  to  benefit  of  clergy 

"  the  law  implies  that  it  shall  be  pu-  (now  abolished),  vide  post,  p.  121. 
"  aisbed  with  death,  vii.  by  hanging, 
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^s.  liiii;.  ted,  and  yet  Um  offeoce  be  no  felony,  as  in  the 
cii>e  ul  heresy,  by  the  coinaion  law  (y),  which,  thouu;h 
capital,  never  worked  any  forfeiture  of  lands  or  goods  (s), 
an  inseparable  incident  to  felony.  And  of  the  same  nature 
was  the]]  antient  [[punishment  of  standing  mute  without 
pleading  to  an  indictment ;  which  at  the  common  law  v/hh 
capital,  but  without  any  forfeiture,  and  therefore  such 
standing  mute  was  no  felony.  In  short,  the  true  criterion 
of  felony  is  forfeiture ;  for,  as  Sir  E.  Coke  justly  observesCa), 
in  all  felonies  which  are  punishable  with  death,  the  offender 
loaes  his  lands  in  fee  simple  (6),  and  also  his  goods  and 
chattels ;  in  such  as  are  not  so  punishable,  his  goods  and 
chattels  only.]] 

II.  The  nature  of  crimes  in  general  being  thus  ascer- 
tained and  distinguished,  we  proceed  in  the  next  place  to 
consider  the  [[general  nature  o{ punishments,  which  are  evils 
or  inconveniences  consequent  on  crimes  and  misdemeanors 
being  devised,  denounced,  and  inflicted  by  human  laws  in 
consequence  of  disobedience  or  misbehaviour  in  those  to 
regulate  whose  conduct  such  laws  were  respectively  made. 
And  herein  we  will  briefly  consider  the  power ^  the  end  and 
the  measure  of  human  punishments. 

1.  As  to  the  power  of  human  punishment,  or  the  right 
of  the  temporal  legislator  to  inflict  discretionary  penalties 
for  crimes  and  misdemeanors  (c).  It  is  clear  that  the 
right  of  punishing  crimes  against  the  law  of  nature,  as 
murder  and  the  like,  is  in  a  state  of  mere  nature  vested  in 
every  individual.  For  it  must  be  vested  in  somebody^ 
otherwise  the  laws  of  nature  would  be  vain  and  fruitless, 
if  none  were  empowered  to  put  them  in  execution ;  and  if 
that  power  is  vested  in  any  one,  it  must  also  be  vested  in 

(if)  B«t  kwMy  it  warn  miIj  piahli  d«r,  til  farWtart  of  Uod  k  warn  •!»• 

«bU  iDtlwieehrtMlieilcoitifru*.  liilMd,  ttc*pl  for  iIm  liCi  of  iW  pwty. 

<«u  ••<•#.     VMoMp.««Liii.pw97.  Vido540«*.S,e.l4a.OBdSai4  Wilt 

(I)  3Ioa.4S.  4,  e.  100. 

(a)llMLSBl.  (O  8o«Grado».DoJ.B.«tP.  1.3. 

(k)  Bal  tiotpt  IB  trMaoa  aad  mnr.  r.  '20  ;  Puff  L.  of  KaL  aixl  N.  b.  8.  c.  3. 
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\jill  mankind,  since  all  are  by  nature  equal.  Whereof  the 
first  murderer,  Cain,  was  s^  sensible,  that  we  find  him(<f) 
expressing  his  apprehensions,  that  tohoever  should  find 
him  would  sluy  him.  In  a  state  of  society  this  right  is 
transferred  from  individuals  to  the  sovereign  power ; 
whereby  men  are  prevented  from  being  judges  in  their 
own  causes,  which  is  one  of  the  evils  which  civil  govern- 
ment was  intended  to  remedy.  Whatever  power  therefore 
individuals  had  of  punishing  offences  against  the  law  of 
nature,  that  is  now  vested  in  the  magistrate  alone,  who 
bears  the  sword  of  justice  by  the  consent  of  the  whole 
community ;  and  to  this  precedent  natural  power  of  indi- 
viduals must  be  referred  that  right,  which  some  have  ar- 
gued to  belong  to  every  state  (e),  of  punishing  not  only 
their  own  subjects,  but  also  foreign  ambassadors,  even 
with  death  itself,  in  case  they  have  offended  not  indeed 
against  the  municipal  laws  of  the  country,  but  against  the 
divine  laws]]  or  laws  of  nature,  [^and  become  liable  thereby 
to  forfeit  their  lives  for  their  guilt. 

As  to  offences  merely  against  the  laws  of  society,  which 
are  only  mala  prohibita,  and  not  mala  in  se  (/),  the  tem- 
poral magistrate  is  also  empowered  to  inflict  coercive  pe- 
nalties for  such  transgressions;  and  this  by  the  consent  of 
individuals,  who,  in  forming  societies,  did  either  tacitly  or 
expressly  invest  the  sovereign  power  with  a  right  of 
making  laws,  and  of  enforcing  obedience  to  them  when 
made,  by  exercising  upon  their  non-observance  severities 
adequate  to  the  evil. 

The  lawfulness  tlicretorc;  ot  j)uni.shin|^  such  criminals  is 
founded  upon  this  principle,  that  the  law  by  which  they 
suffer  was  made  by  their  own  consent.  It  is  a  part  of  the 
original  contract  into  which  they  entered  when  first  they 

(d)  Gea.  iv.  14.  leon  Sa,  aod  the  opiaioos  of  Lord  Hale 

(«)  Blackstooe  adds,  vol.  iv.  p.  8,  aod  Mr.  Justice  Foster,  cooBnoing  the 

"  though  in  fact  never  eseiciicd  by  authority  of  that  case,  are  cited. 

"any."    Sed  vide  sup.  vol.  ii.  p.  509,  (/)  As  to  this   distinction,   vide 

n.  (j),  where  the  case  of  Don  Pala-  sup.  vol.  i.  pp.  35,  39;  vol.  ii,  p.  508. 
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[[nurntriu!  in  •ociety(jf);  it  wis  calculated  for,  «n<l  1iu«  long 
<  d  to  their  own  security. 

Tliib  right  tlicrefore  being  thus  conferred  by  uiiiversal 
consent,  gives  to  the  state  exactly  tlie  same  power,  and  no 
more,  over  all  its  members,  as  each  individual  member 
had  naturally  over  himself  or  others,  which  has  occasioned 
some  to  doubt,  how  far  a  human  legislature  ought  to  in- 
flict capital  punishments  for  jxmtive  offences  against  the 
municipal  law  only,  and  not  against  the  law  of  nature, 
since  no  individual  has  naturally  a  power  of  inflicting  death 
upon  himself  or  others  for  actions  in  themselves  indiffer- 
ent. With  regard  to  oflences  mala  in  se,  capital  punish- 
ments are  in  some  instances  inflicted  by  the  immediate 
coMNiaju/ of  God  himself  to  all  mankind,  as  in  the  case  of 
murder  by  the  precept  delivered  to  Noah  (A),  their  com- 
mon ancestor  and  representative,  **  Whoso  sheddeth  man's 
blood  by  man  shall  his  blood  be  shed."  In  other  in- 
stances, they  are  inflicted  after  the  example  of  the  Creator 
in  his  positive  code  of  laws  for  the  regulation  of  the  Jewish 
republic,  as  in  the  case  of  the  crime  against  nature.]]  Ca- 
pital punishments  indeed  have  been  [[sometimes  inflicted 
without  such  express  warrant  or  example,  at  the  will  and 
discretion  of  the  human  legislature,]]  and  even  for  oflences 
which  are  mala  prohibita  only,  as  for  forgery  or  for  of- 
fi>nccs  of  a  lighter  kind.  But  as  regards  mere  mala  pro- 
hibita, and  indeed  all  cases  whatever,  where  there  is  no 
scriptural  authority  for  the  infliction,  capital  punishment, 
supposing  it  to  be  lawful  at  all  (t),  is  a  sanction  never  to 
be  resorted  to  by  the  legislature  without  the  utmost  cir- 
cumspection. It  may  be  safely  laid  down  in  reference  to 
ibis  subject,  that  Qt  is  the  enormity  or  dangerous  ten- 

(f )  Vid«  asp.  vol.  1. 1».  79.  right  to  inflict  it.  "  tlM  pOl  of  blood 

(k)G«a.U.O.  "aMtlioAtUMdooroftlMltgitUtVf*. 

(0  BlockatMO tMMM MittorlodMy  "  wIm  aiawlorprvt  ibo  tslMt  of  thoir 

Mr  lo  Mhiil  tko  rigbt  of  tbt  hf bla*  "  warriBi.  and  not  at  Um  door  of  Um 

tara  l«  ioliel  doith  ia  tbo  com  of  Mora  "  tubjact,  who  is  bound  to  racohr*  Um 

—to  yrdbttila  ;  (irido  4  Bl.  Co«.  1 1 ;)  "  iMorpiMitioos  tkot  tra  givw  by  lb* 

b«tj«aily«MMtfca,tbia  if  ibm  use  "  aovsraiga  powtr."    IbkL 
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Qdency  of  the  crime  that  alone  can  warrant  any  earthly 
legislature  in  putting  him  to  death  that  commitA  it.  It  is 
not  its  frequency  only,  or  the  difficulty  of  otherwise  pre- 
venting it,  that  will  excuse  our  attempting  to  prevent  it 
by  a  wanton  effusion  of  human  blood.  For  though  the 
end  of  punishment  is  to  deter  men  from  offending,  it  never 
can  follow  from  thence  that  it  is  lawful  to  deter  them  at 
any  rate  and  by  any  means,  since  there  may  be  unlawful 
methods  of  enforcing  obedience  even  to  the  justest  laws.]] 
It  is  manifest  that  [[where  the  evil  to  be  prevented  is  not 
adequate  to  the  violence  of  the  preventive,  a  sovereign 
that  thinks  seriously  can  never  justify  such  a  law  to  the 
dictates  of  conscience  and  humanity.  To  shed  the  blood 
of  our  fellow  creature  is  a  matter  that  requires  the  greatest 
deliberation,  and  the  fullest  conviction  of  our  own  autho- 
rity. For  life  is  the  immediate  gifl  of  God  to  man,  which 
neither  he  can  resign,  nor  can  it  be  taken  from  him,  unless 
by  the  command  or  permission  of  Him  who  gave  it,  either 
expressly  revealed  or  collected  from  the  laws  of  nature  or 
society  by  clear  and  indisputable  demonstration. 

2.  As  to  the  end,  or  final  cause  of  human  punishments. 
This  is  not  by  way  of  atonement  or  expiation  for  the  crime 
committed,  for  that  must  be  left  to  the  just  determination 
of  the  Supreme  Being,  but  as  a  precaution  against  future 
offences  of  the  same  kind.  This  is  effected  three  ways ; 
either  by  the  amendment  of  the  offender  himself,  for  which 
purpose  all  corporal  punishment,  fines  and  temporary 
exile  or  imprisonment  are  inflicted ;  or  by  deterring  others 
by  the  dread  of  his  example  from  offending  in  the  same 
way,  "  ut  poena  (^as  Tully  expresses  it  (A) )  ad  paucos,  metus 
ad  oinnes  perveniat"  which  gives  rise  to  all  ignominious 
punishments,  and  to  such  executions  of  justice  as  are  open 
and  public;  or,  lastly,  by  depriving  the  party  injuring  of 
the  power  to  do  future  mischief,  which  is  effected  by  either 
putting  him  to  death,  or  condemning  him  to  perpetual 
confinement,  slavery  or  exile.    The  same  one  end,  of  pre- 

(ilt)  Pro  Cluentio,  46. 
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[[v«aCHig  future  criroet,  is  eodeavoured  to  be  answered  by 
eadi  of  these  three  modes  of  punishment.  The  public 
gmins  equal  security,  whether  the  offender  himself  be 
amended  by  wholesome  correction,  or  whether  he  be  dis- 
abled from  doing  any  future  harm;  and  if  the  penalty  fails 
of  both  these  effects,  as  it  may  do,  still  the  terror  of  his 
example  remains  as  a  warning  to  oth^r  citizens.  The  me- 
thod, however,  of  inflicting  punishment  ought  always  to 
be  proportioned  to  the  particular  purpose  it  was  meant  to 
senre,  and  by  no  means  to  exceed  it ;  therefore  the  pains 
of  death  and  of  perpetual  exile,  slavery  or  imprisonment, 
ought  never  to  be  inflicted  but  where  the  offender  appears 
incorrigible,  which  may  be  collected  either  from  a  repe- 
tjli  r  offences,  or  fron>  the  perpetration  of  some 

oil'  t-ep  malignity,  which  of  itself  demonstrates 

a  disposition  without  hope  or  probability  of  amendment ; 
and  in  such  case  it  would  be  cruelty  to  the  public,  to 
defer  the  punishment  of  such  a  criminal,  till  he  had  had  an 
opportunity  of  repeating  perhaps  one  of  the  worst  of  vil- 
lanies. 

3.  As  to  the  Mecuare  of  human  punishments.  From 
what  has  been  obsenred  in  the  former  articles,  we  may 
collect  that  the  quantity  of  punishment  can  never  be  ab- 
solutely determined  by  any  invariable  rule;  but  it  must 
be  left  to  the  arbitration  of  the  legislature  to  inflict  such 
penalties  as  are  warranted  by  the  laws  of  nature  and  so- 
ciety, and  such  as  appear  best  calculated  to  answer  the 
end  of  precaution  against  future  offences. 

Hence  it  will  be  evident  that  what  some  have  so  highly 
extolled  for  its  equity,  the  lex  talioniSf  or  law  of  retalia- 
tion, can  never  be  in  all  cues  an  adequate  or  permanent 
rale  of  punishment.  In  some  cases  indeed  it  seems  to  be 
dictated  by  natural  reason,  at  in  the  cases  of  conspiracies 
to  do  an  injury,  or  fake  accusations  of  the  innocent (/); 
to  which  we  may  add  that  law  of  the  Jews  and  Egyp- 

(0  PmuAoi.  b.  l.c.M. 
▼OL.  ir.  p 
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Qtians  mentioned  by  Josephua  and  Diodorus  Siculus,  that 
wboerer,  without  sufficient  cause,  was  found  with  any 
mortal  poison  in  his  possession,  should  himself  l)e  obliged 
to  take  it.  But  in  general  the  diflerence  of  persons,  place, 
time,  provocation,  or  other  circumstances,  may  enhance  or 
mitigate  the  oflfence;  and  in  such  cases  retaliation  can 
never  be  a  proper  measure  of  justice.  If  a  nobleman 
strikes  a  peasant,  all  mankind  will  sec  that,  if  a  court  of 
justice  awards  a  return  of  the  blow,  it  is  more  than  a  just 
compensation.  On  the  other  hand,  retaliation  may  some- 
times be  too  easy  a  sentence;  as  if  a  man  maliciously  should 
put  out  the  remaining  eye  of  him  who  had  lost  one  belii., 
it  is  too  slight  a  punishment  for  the  maimer  to  lose  only 
one  of  his ;  and  therefore  the  law  of  the  Locrians,  which 
demanded  an  eye  for  an  eye,  was  in  this  instance  judi- 
ciously altered,  by  decreeing,  in  imitation  of  Solon's 
laws  (m),  that  he  who  struck  out  the  eye  of  a  one-eyefl 
man  should  lose  both  his  own  in  return.  Besides,  theru 
are  very  many  crimes  that  will  in  no  shape  admit  of  these 
penalties  without  manifest  absurdity  and  wickedness.  Theft 
cannot  be  punished  by  theft,  defamation  by  defamation,  for- 
gery by  forgery,  adultery  by  adultery,  and  the  like;  and  we 
may  add  that  those  instances  wherein  retaliation  appears 
to  be  used,  even  by  the  divine  authority,  do  not  really 
proceed  upon  the  rule  of  exact  retribution,  by  doing  to  the 
criminal  the  same  hurt  he  has  done  to  his  neighbour,  and 
no  more ;  but  this  correspondence  between  the  crime  and 
punishment  is  a  consequence  from  some  other  principle.]] 
Death  is  punished  with  death,  as  the  appropriate  manner 
of  visiting  an  offence  of  the  highest  enormity,  but  not  as 
an  equivalent ;  Qfor  that  would  be  expiation,  and  not  pu- 
nishment. Nor  is  death  always  an  equivalent  for  death ; 
the  execution  of  a  needy  decrepit  assassin  is  a  poor  satis- 
faction for  the  murder  of  a  nobleman  in  the  bloom  of  his 
youth,  and  full  enjoyment  of  his  friends,  his  honours  and 
his  fortune.     But  the  reason  on  which  this  sentence  is 

(m)  PotU  ADUb.  l,c.26. 
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\jgroaoidtd  seems  to  be,  that  this  is  the  behest  penalty 
tluit  man  ean  inflict,  and  tends  most  to  the  security  of  man- 
kind, by  removing  one  murderer  from  the  earth,  and  setting 
a  dreadful  example  to  deter  others ;  so  that  even  this  grand 
instance  proceeds  upon  other  principles  than  those  of 
retaliation.]] 

We  may  remark  that  Qit  was  once  attempted  to  introduce 
into  England  the  law  of  retaliation,  as  a  punishment  for 
such  only  as  preferred  malicious  accusations  against  others; 
it  being  enacted  by  stat.  37  Edw.  III.  c.  18,  that  such  as 
preferred  any  suggestions  to  the  king's  great  council  should 
pot  in  sureties  of  taliation,  that  is,  to  incur  the  same  pain 
that  the  other  should  have  had,  in  case  the  suggestion 
were  found  untrue.  But,  after  one  year's  experience,  this 
poiuahiDMit  of  taliation  was  rejected,  and  imprisonment 
adopted  in  its  stead  (n). 

But,  though  from  whut  has  been  said,  it  appears  that 
there  cannot  be  any  regular  or  determinate  method  of 
rating  the  quantity  of  punishment  for  crimes  by  any  one 
uniform  rule,  but  they  must  be  referred  to  the  will  and 
discretion  of  the  legislative  power,  yet  there  are  some 
general  principles,  drawn  from  the  nature  and  circum- 
stancee  of  the  crime,  that  may  be  of  some  assistance  in 
allotting  to  it  an  adequate  punishment. 

As,  first,  with  regard  to  the  object  of  it :  for  tlie  greater 
and  more  exalted  the  object  of  an  injury  is,  the  more  care 
sboold  be  taken  to  prevent  that  injury,  and  of  course,  under 
this  aggravation,  the  punishment  should  be  more  severe. 
Therefore  treason,  in  conspiring  the  king  (or  queen's) 
death,  is  by  the  English  law  punished  witli  greater  rigour 
than  even  actnally  killing  any  private  subject  (o);  and 
yet,  generally,  a  design  to  transgreee  is  not  so  flagrant  an 
enormity  as  the  actual  completion  of  that  design.    For 

(a)  8m.  18  Eiw.  8.  e.  9.  pwnst  4f,  mtn  mmn  Umb  is  lb* 

(•}  IaBlHkaiM«'»iMMtlMp«mh'      cm*  tt  mmi^i  vUa  poat,  im  tu. 

Baw  iw  tiaMos  wvolvao  aama  ax*      Tfaaaa^ 
uaaa  Mtahiiaa.    li  m,  avaa  at  iba 

r2 
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[[evil,  the  nearer  wc  approach  it,  is  the  more  disagreeable 
and  shocking;  so  that  it  requires  more  obstinacy  in 
wickedness  to  perpetrate  an  unlawful  action,  than  barely  to 
entertain  the  thought  of  it :  and  it  is  an  encouragement 
to  repentance  and  remorse,  even  till  the  last  stage  of  any 
crime,  that  it  is  never  too  late  to  retract ;  and  that  if  a 
roan  stops  even  here,  it  is  better  for  him  than  if  he  pro- 
ceeds :]]  for  which  reason  an  attempt  to  conmiit  a  felony 
is  in  general  far  less  penal  than  the  actual  felony.  QBut 
in  the  case  of  a  treasonable  conspiracy,  the  object  whereof 
is  the  king  (or  queen's)  majesty,  the  bare  intention  will 
deserve  the  highest  degree  of  severity ;  not  because  the 
intention  is  equivalent  to  the  act  itself,  but  because  the 
greatest  rigour  is  no  more  than  adequate  to  a  treasonable 
purpose  of  the  heart,  and  there  is  no  gront'-r  I'f*  ♦'>  inflict 
upon  the  actual  execution  itself. 

Again  :  the  violence  of  passion  or  temptation  may  some- 
times alleviate  a  crime ;  as  theft  in  case  of  hunger  is  far 
more  worthy  of  compassion  than  when  committed  through 
avarice,  or  to  supply  one  in  luxurious  excesses.  To  kill  a 
man  upon  sudden  and  violent  resentment  is  less  penal 
than  upon  cool  deliberate  malice.  The  age,  education  and 
character  of  the  offender ;  the  repetition  (or  otherwise)  of 
the  offence ;  the  time,  the  place,  the  company  wherein  it 
was  committed — all  these,  and  a  thousand  other  incidents, 
may  aggravate  or  extenuate  the  crime  (o). 

Farther:  as  punishments  are  chiefly  intended  for  the 
prevention  of  future  crimes,  it  is  but  reasonable  that  among 
crimes  of  different  natures  those  should  be  most  severely 
punished  which  are  the  most  destructive  of  the  public 
safety  and  happiness  (/>) ;  and,  among  crimes  of  an  equal 
malignity,  those  which  a  man  has  the  most  frequent  and 
easy  opportunities  of  committing,  which  cannot  be   so 

(o;  Tbut  DemoMbenet  (ia  hisora-  "  morning,  publicly,  before  ttrangeit, 

tioo  against  Midias)  finely  works  up  "  as  wbli  as  citizens;  and  that  in  the 

the  aggravations  of  the  insults  he  had  "  temple,  whither  the  duty  of  my  office 

rvceived.     "  I  was  abused,"  says  he,  "  called  roe." 

"  by  my  enemy,  in  cold  blood,  out  of  (  p)  Beccar.  c.  6. 
"  malice,  not  by  Iwat  of  wine,  to  the 
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easily  guarded  against  as  others,  and  which,  therefore,  the 
offender  has  the  strongest  inducement  to  commit,  accord- 
ing to  what  Cicero  obsenres  (7),  **  ea  sunt  animadoertenda 
peeeata  wtaxim^t  qua  difficiUim^  pretcavemtur."^ 

Hence  it  is  that  to  steal  a  handkerchief  or  other  trifle, 
of  above  the  value  of  twelve  pence,  privately  from  one's 
person,  u  punishable  with  transportation  for  from  ten  to 
fifteen  years,  or  imprisonment  for  three  years  (r) ;  but  to 
carry  off  a  load  of  com  from  an  open  field,  though  of  fifty 
timea  greater  value,  is  punished  with  transportation  for 
■even  years  only,  or  imprisonment  for  two  years  (<).  QAnd 
in  the  Island  of  Man  this  rule  was  formerly  carried  so  far, 
that  to  take  away  an  ox  or  an  ass  was  there  no  felony,  but 
a  trespaaa,  because  of  the  difficulty,  in  that  little  territory, 
to  conceal  them  or  carry  them  off;  but  to  steal  a  pig  or  a 
fowl,  which  is  easily  done,  was  a  capital  crime,  and  the 
offender  was  punished  with  death  {t). 

Lastly,  as  a  conclusion  to  the  whole,  we  may  observe, 
that  punishments  of  unreasonable  severity,  especially  when 
indiscriminately  inflicted,  have  less  effect  in  preventing 
crimes  and  amending  the  manners  of  a  people,  than  such 
as  are  more  merciful  in  general,  yet  properly  intermixed 
with  due  dntinctions  of  severity.  It  is  the  sentiment  of 
an  ingenious  writer,  who  seems  to  have  well  studied  the 
springs  of  human  action  («),  that  crimes  are  more  effec- 
tually prevented  by  the  certainty  than  by  the  severity  of 
punishment.  For  the  excessive  severity  of  laws  (says  Mon- 
tesquieu {x) )  hinders  their  execution :  when  the  punishment 
surpasses  all  measure,  the  public  will  frequently,  out  of 
humanity,  prefer  impunity  to  it  Thus,  also,  the  stat.  1 
Mary,  st.  1,  c.  1,  recites  in  its  preamble,  **  that  the  state 
of  every  king  consists  more  Mmiredly  in  the  love  of  the 
subject  towards  their  prince,  than  in  the  dread  of  laws 
made  with  rigorous  pains ;  and  that  laws  made  for  the 

(l)  Pf»8al»RMde.40.  (l)  4  fart.  ISA. 

(r)  7  WUI.  4  k  1  Vict.  c.  87. 1. 6.         (•)  Bmcw.  e.  7. 
(I)  7  &  •  0«o.  4.  r.  29.  •.  S.  (t)  8^  L.b.0.c.  13. 
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presenration  of  the  commonwealth,  without  great  penalties, 
are  more  of\en  obeyed  and  kept  than  laws  made  with  ex- 
treme punishments."  Happy  had  it  been  for  the  realm  if 
the  subsequent  practice  of  that  deluded  princess  in  matters 
Qof  religion  had  been  correspondent  to  these  sentiments  of 
herself  and  parliament  in  matters  of  state  and  government. 
We  may  farther  observe,  that  sanguinary  laws  are  a  bad 
symptom  of  the  distemper  of  any  state,  or  at  least  of  its 
weak  constitution.  The  laws  of  the  Roman  kings,  and 
the  twelve  tables  of  the  decemviri,  were  full  of  cruel  pu- 
nishments :  the  Porcian  law,  which  exempted  all  citizens 
from  sentence  of  death,  silently  abrogated  them  all.  In 
this  period  the  republic  flourished ; — under  the  emperors 
severe  punishments  were  revived — and  then  the  empire 
fell. 

It  is,  moreover,  absurd  and  impolitic  to  apply  the  same 
punishments  to  crimes  of  different  malignity.  A  multitude 
of  sanguinary  laws  (besides  the  doubt  that  may  be  enter- 
tained concerning  the  right  of  making  them)  do  Hkewise 
prove  a  manifest  defect  in  the  wisdom  of  the  legislative, 
or  the  strength  of  the  executive  power.  It  is  a  kind  of 
quackery  in  government,  and  argues  a  want  of  solid  skill, 
to  apply  the  same  universal  remedy,  the  uliimum  suppli- 
cium,  to  every  case  of  difficulty.  It  is,  it  must  be  owned, 
much  easier  to  extirpate  than  to  amend  mankind  ;  yet  that 
magistrate  must  be  esteemed  both  a  weak  and  a  cruel 
surgeon,  who  cuts  off"  every  limb,  which,  through  igno- 
rance or  indolence,  he  will  not  attempt  to  cure.  It  has 
been,  therefore,  ingeniously  proposed  (y),  that  in  every 
state  a  scale  of  crimes  should  be  formed,  with  a  cor- 
responding scale  of  punishments,  descending  from  the 
greatest  to  the  least ;  but  if  that  be  too  romantic  an  idea, 
yet  at  least  a  wise  legislator  will  mark  the  principal  divi- 
sions, and  not  assign  penalties  of  the  first  degree  to  of- 
fences of  an  inferior  rank.     Where  men  see  no  distinction 

(y)  Bcccar.  c.  6. 
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in  the  nature  and  gradations  of  punishment,  the  generality 
will  be  led  to  conclude  there  is  no  distinction  in  the 
gnilt  («).]] 


(t)  Btwkstooe  ceadadn  Atm  n- 

MMkS   Wkk    MMM   jwt   iBTtttivtt   OD 

tiM  fnq—cy  of  capital  paotshuMot 
«Wrii  4iigfM«d  tk«  Ei^lnh  Uw  at 
tiM  IMM  ka  wrola.  Ha  uja,  "  It  is 
**  a  ■Mliarboly  Irvth  that  among  tha 
"  TSTivij  of  aclieaa  which  mca  ara 
liabla  to  conaiit,  do  lata  tbaa 
iia««  baao  dcclarad  by  act  of 
•■pvUaaaat  to  ba  Mooiaa  wMmvI 
*■  hBaollofdarf]r.ar,m«llHr«o(da, 
**  la  ba  worthy  of  iaaUal  doatk.  So 
"  draadfai  a  liai.  iaataad  of  dimiawli. 
"  iag,  tacftasca  tka  soaibar  of  of- 
"  faodera.  Tho  njavad,  diroagll  em* 
**  paaaioo,  trill  oAm  faibaar  !•  pro* 
"  aaniic ;  jariao.  tki—gk  eoapMaioa. 
**  will  HMoetiiMa  faif  t  thair  oatha, 
**  aad  atthcr  acqait  tha  ftiOty  or  ■{• 
**  ligalo  tlM  Mtara  af  iha  aJwita ;  aad 
|b  iimpiwiM.  will 
eaa  half  af  tiM  eosfku.  aad 
llMai  to  tha  royal  aarey. 


"  AaMBf  ao  naoy  chaocet  of  aaeap«. 
**  tiM  aaady  and  bardeoad  ofleodcr 
"  ovarlooka  the  mnUiluda  that  raffcr  ; 
"  b«  boldly  aegafaaia  aona  daaperala 
"  tttempi  to  rtUara  biawaataor  snpply 
"  hit  iricea.  and  if  aoexpcctedly  the 
"  hand  of  jastice  overtake  him,  he 
"  deem*  himself  peculiaily  uofortu- 
"  sate  in  falliog  at  last  a  sacrifice  to 
**  thoaalawa  which  long  imponity  has 
**  taafbt  biB  to  coDiemD."  4  Bl. 
Coos.  p.  18. 

Thb  esposure  of  the  impolicy  aa 
well  as  iohamanily  of  our  sjstem  in 
regard  to  ponishmeot  might  well  have 
lad  to  ila  earlier  amendment.  That 
»,  wbieb  ia  ouinly  due  to  the  ex- 
I  of  Sir  Saaaael  Romilly  towards 
tha  cloea  of  the  reign  of  Geo.  3,  may 
BOW  be  aaid  to  ba  cooiplete ;  but  it 
owes  ita  coMMMBMioa  to  the  reign 
of  our  pranat  gradoM  aovanign. 
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CHAPTER  II. 

OP  THE  PERSONS  CAPABLE  OF  COMMITTING   CRIMES. 


[[Havino  in  the  preceding  chapter  considered  in  general 
the  nature  of  crimes  and  punishments,  we  are  next  led  in 
the  order  of  our  distribution  to  inquire  what  persons  are 
or  are  not  capable  of  committing  crimes,  or,  which  is  the 
same  thing,  who  are  exempted  from  the  censures  of  the 
law  upon  the  commission  of  those  acts  which  in  other 
persons  would  be  severely  punished.  In  the  process  of 
which  inquiry  we  must  have  recourse  to  particular  and 
special  exceptions,  for  the  general  rule  is,  that  no  person 
shall  be  excused  from  punishment  for  disobedience  to  the 
laws  of  his  country,  excepting  such  as  are  expressly  defined 
and  exempted  by  the  laws  themselves. 

All  the  several  pleas  and  excuses  which  protect  the 
committer  of  a  forbidden  act,  from  the  punishment  which 
is  otherwise  annexed  thereto,  may  be  reduced  to  this 
single  consideration,  the  want  or  defect  in  tcili.  An  in- 
voluntary act,  as  it  has  no  claim  to  merit,  so  neither  can  it 
induce  any  guilt.  The  concurrence  of  the  will,  when  it 
has  its  choice  either  to  do  or  to  avoid  the  fact  in  question, 
being  the  only  thing  that  renders  human  actions  either 
praiseworthy  or  culpable.  Indeed,  to  make  a  complete 
crime  cognizable  by  human  laws,  there  must  be  both  a 
will  and  an  act.  For  though  in  foro  conscientia,  a  fixed 
design  or  will  to  do  an  unlawful  act  is  almost  as  heinous 
as  the  commission  of  it,]]  yet  in  general  and  except  in 
the  rare  case  in  which  the  party  confesses  such  a  design, 
no  temporal  tribunal  has  any  means  of  discovering  its  ex- 
istence, where  it  has  not  been  carried  out  into  an  external 
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action.  It  it  besides  impoMible  in  any  case  to  ascertain 
that  conscience  might  not  possibly  have  recovered  its 
power  in  time  to  prevent  the  actual  perpetration  of  the 
ofience,  for  which  reasons,  [[in  all  temporal  jurisdictions, 
an  C9trt  act,  or  some  open  evidence  of  an  intended  crime, 
is  necessary  in  order  to  demonstrate  the  depravity  of  the 
will  before  the  man  is  liable  to  punishment.  And  as  a 
vicious  will  without  a  vicious  act  is  no  civil  crime,  so,  on 
the  other  hand,  an  unwarrantable  act  without  a  vicious 
will  is  no  crime  at  all.  So  that  to  constitute  a  crime 
against  human  laws,  there  must  be  first,  a  vicious  will ; 
and  secondly,  an  unlawful  act  consequent  upon  such 
▼icioos  will. 

Now  there  are  three  cases  in  which  the  will  does  not 
join  with  the  act.  1.  Where  there  is  a  defect  of  under- 
standing. For  where  tliere  is  no  discernment  there  is  no 
choice  ;  and  where  there  is  no  choice  there  can  be  no  act 
of  the  will,  which  is  nothing  else  than  a  determination  of 
one's  choice  to  do  or  to  abstain  from  a  particular  action  ; 
be  therefore  that  has  no  understanding  can  have  no  will 
to  gnide  his  conduct.  2.  Where  there  is  understanding 
and  will  sufficient  residing  in  the  party,  but  not  called 
forth  and  eierted  at  the  time  of  the  action  done,  which  is 
die  cue  of  all  offences  committed  by  chance  or  ignorance. 
Here  the  will  sits  neuter,  and  neither  concurs  with  the  act 
or  disagrees  to  it.  3.  Where  the  action  is  constrained  by 
tome  ODtward  force  and  violence.  Here  the  will  counter- 
acts the  deed,  and  is  so  far  from  concurring  with,  that  it 
loathes  and  disagrees  to  what  the  man  is  obliged  to  per- 
form. It  will  be  the  business  of  the  present  chapter 
briefly  to  consider  all  the  several  species  of  defect  in  will, 
as  they  fall  under  some  one  or  other  of  these  general 
heads :  as  infancy,  idiotcy,  lunacy  and  intoxication,  which 
fall  under  the  first  class ;  misfortune  and  ignorance,  which 
may  be  refisrred  to  the  aecood ;  and  compulsion  or  neces- 
sity, which  may  properly  rank  in  the  third. 
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[[I .  i-  irst,  we  will  consider  the  case  o( infancy,  or  nonage ; 
which  is  a  defect  of  the  understanding.  Infunts  under  the 
age  of  discretion  ought  not  to  be  punished  by  any  criminal 
prosecution  whatever  (a).  What  the  age  of  discretion  is, 
in  various  nations,  is  matter  of  some  variety.  The  civil 
law  has  distinguished  the  age  of  minors  or  those  under 
twenty-five  years  old  into  three  stages  :  infantia,  from  the 
birth  till  seven  years  of  age;  pueritia,  from  seven  to  four- 
teen ;  and  pubertaSf  from  fourteen  upwards.  The  period  of 
pueritiOf  or  childhood,  was  again  subdivided  into  two  equal 
parts  ;  from  seven  to  ten  and  a  half  was  atas  infantue 
proxima ;  from  ten  and  a  half  to  fourteen  was  ata$  puber- 
tati  proxima.  During  the  first  stage  of  infancy,  and  the 
next  half  stage  of  childhood,  infantia  proxima,  they  were 
not  punishable  for  any  crime  (b).  During  the  other  half 
stage  of  childhood,  approaching  to  puberty  from  ten  and 
a  half  to  fourteen,  they  were  indeed  punishable,  if  found  to 
be  dolt  capaces,  or  capable  of  mischief;  but  with  many 
mitigations,  and  not  with  the  utmost  rigour  of  the  law  (c). 
During  the  last  stage  (of  the  age  of  puberty  and  after- 
wards) minors  were  liable  to  be  punished,  as  well  capitally 
as  otherwise. 

The  law  of  England  does  in  some  cases  privilege  an 
infant  under  the  age  of  twenty-one,  as  to  common  mis- 
demeanors; so  as  to  escape  fine,  imprisonment  and  the 
like ;  and  particularly  in  cases  of  omission,  as  not  repairing 
a  bridge  or  a  highway,  or  other  similar  offences  (rf);  for 
not  having  the  command  of  his  fortune  till  twenty-one,  he 
wants  the  capacity  to  do  those  things  which  the  law 
requires  (c).  But  where  there  is  any  notorious  breach  of 
the  peace,  a  riot,  battery  or  the  like  (which  infants  when 
full  grown  are  at  least  as  liable  as  others  to  commit),]]  or 
any  perjury  or  cheating  (/) ; — [[for  these  an  infant  above 

(o)  Hawk.  p.  C.  b.  I.  c.  1,  i.  2.  (d)  I  Hal.  P.  C.  20.  21,  22. 

(b)  lost.  3.  20,  10.  («)  At  to  infancy,  vide  lup.  vol.  ii. 

(«)  Ff.  29,  S.  14.  50.  17.  Ill,  47,  p.  331. 

3,23.  (/)  Bac  Ab.  lalaorj,  H. 
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Qthe  age  of  fourteea  is  equally  liable  to  sufler,  as  a  person 
of  the  full  age  of  twenty-one. 

WitJj  regard  to  capital  crimes  the  law  is  still  more 
minute  and  circumspect ;  distinguishing  with  greater  nicety 
the  sereral  degrees  of  age  and  discretion.  By  the  antient 
8«zon  law,  the  age  of  twelve  years  was  established  for  the 
age  of  possible  discretion,  when  first  the  understanding 
BBight  open(^).  And  from  thence  until  fourteen  it  was 
mUu  puberlati  proximOf  in  which  he  might  or  might  not 
be  guilty  of  a  crime  according  to  his  natural  capacity  or 
incapacity.  This  was  the  dubious  stage  of  discretion  ;  but, 
under  twelve,  it  was  held  that  he  could  not  be  guilty  in 
will,  neither  after  fourteen  could  be  supposed  innocent,  of 
any  capital  crime  which  he  in  fact  committed.  But  by 
the  law  as  it  now  stands,  and  has  stood  at  least  since  the 
time  of  Edward  the  Third,  the  capacity  of  doing  ill,  or 
contracting  guilt,  is  not  so  much  measured  by  years  and 
days  as  by  the  strength  of  the  delinquent's  understanding 
and  judgment.  For  one  lad  of  eleven  years  old  may  have 
M  much  cunning  as  another  of  fourteen,  and  in  these 
CMMt  our  maxim  is  that  *'  malUia  tuppUt  eetatem."  Under 
Mveo  3rears  of  age  indeed  an  infant  cannot  be  guilty  of 
f  ,  for  then  a  felonious  discretion  is  almost  an  im- 

pw^-,,^,.,iy  in  nature;  but  at  eight  years  old  he  may  be  guilty 
of  felony  (t)>  Also  under  fourteen,  though  an  infant  shall 
be  prima  facie  adjudged  to  be  doli  irtcapax  (j),  yet  if  it 
appear  to  the  court  and  jury  that  he  was  doli  capax,  and 
conld  discern  between  good  and  evil,  he  may  be  convicted 
and  suffer  death.]]  Thus  besides  more  antient  examples  (A) 
Qhere  was  an  instance  where  a  boy  of  eight  years  old  was 
tried]]  in  the  serenteenth  centary  Qat  Abingdon  for  firing 
two  bams ;  and  it  appearing  that  he  had  malice,  cunning 
and  revenge,  he  wu  found  guilty  and  banged  accord- 

(f)  LL.  AiWititB.   Vink.  65.  (J)  Vide  R.  •.  Owta.  4  C.  &  P. 

(ft)  Mir.  c.  4.  •.  16;  I  Hal.  P.  C.      33d. 

n.  (ft)  vua  Mp.  toL  M.  ^  ass. 

li)   DalL  JaU    e,  1 47. 
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Qingly  (/)•  Thus  also  in  still  later  times  a  boy  of  ten 
years  old  was  convicted  on  his  own  confession  of  murdering 
his  bedfellow,  there  appearing  in  his  whole  behaviour  plain 
tokens  of  a  mischievous  discretion ;  and,  as  the  sparing 
this  boy  merely  on  account  of  his  tender  years  might  be 
of  dangerous  consequence  to  the  public,  by  propagating  a 
notion  that  children  might  commit  such  atrocious  crimes 
with  impunity,  it  was  unanimously  agreed  by  all  the 
judges  that  he  was  a  proper  subject  of  capital  punish- 
ment {m).  But  in  all  such  cases  the  evidence  of  that 
malice  which  is  to  supply  age  ought  to  be  strong  and  clear 
beyond  all  doubt  and  contradiction.]]  After  an  infant  has 
attained  fourteen,  he  is  presumably  doli  capax  and  com- 
petent to  commit  all  oB'cnces  with  the  exception  that  has 
been  already  noticed — and  at  twenty-one,  when  infancy 
ceases,  no  privilege  whatever  in  respect  of  age  is  recog- 
nized by  law. 

II.  [[The  second  case  of  a  deficiency  in  will,  which  ex- 
cuses from  the  guilt  of  crimes,  arises  also  from  a  defective 
or  vitiated  understanding,  viz.  in  an  idiot  or  a  lunatic  {n), 
for  the  rule  of  law  as  to  the  latter,  which  may  be  easily 
adapted  also  to  the  former,  is  that  **  furiosus  furore  solum 
punitur."  In  criminal  cases,  therefore,  idiots  and  lunatics 
are  not  chargeable  for  their  own  acts,  if  committed  when 
under  these  incapacities,  no,  not  even  for  treason  itself  (o). 
Also]]  by  the  common  law  \jf  a  man  in  his  sound  memory 
commits  a  capital  offence,  and,  before  arraignment  for  it, 
he  becomes  mad,  he  ought  not  to  be  arraigned  for  it,  be- 
cause he  is  not  able  to  plead  to  it  with  that  advice  and 
caution  that  he  ought.  And,  if,  after  he  has  pleaded  the 
prisoner  becomes  mad,  he  shall  not  be  tried  ;  for  how  can 
he  make  his  defence  ?     If  after  he  be  tried  and  found 

(0  Erolyn  on  1  Hal.  P.  C.  25.  sap.  vol.  ii.  p.  529,  530. 

(m)  Foster.  72.  (o)  3  lost.  6. 

(n)  As  to  idiots  sod  laoatics,  vid« 
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Qguilty,  he  loses  his  leniet  before  jud^ent,  judgment 
■hall  not  be  pronounced  ;  and  if  after  judgment  he  be- 
comes of  nonsane  memory,  execution  shall  be  stayed  ; 
for  peradventore,  aays  the  humanity  of  the  Englinh  law, 
had  the  prisoner  been  of  sound  memory,  he  might  have 
alleged  something  in  stay  of  judgment  or  execution  (p).^ 
And  special  provisions  of  the  same  tendency  are  now  made 
by  statute;  for  by  39  &  40  Geo.  III.  c.  94  (q),  it  is  en- 
acted that  if  a  person  charged  with  any  offence  be  brought 
up  to  be  discharged  for  want  of  prosecution,  and  appear 
to  be  insane,  the  court  may  order  a  jury  to  be  impanelled 
to  try  the  sanity,  and  if  they  find  him  insane,  may  order 
him  to  be  kept  in  custody  till  the  pleasure  of  the  crown 
be  known ; — that  if  a  person  indicted  for  any  offence  ap- 
pear insane,  the  court  may,  on  his  arraignment,  order  a 
jury  to  be  impanelled  to  try  the  sanity,  and  if  they  find 
him  insane,  may  order  the  finding  to  be  recorded,  and  the 
insane  person  to  be  kept  in  like  manner; — and  that  if, 
upon  the  trial  for  treason,  murder  or  felony,  insanity  at 
the  time  of  committing  the  offence  is  given  in  evidence, 
and  the  jury  acquit,  they  must  be  required  to  find  spe- 
cially whether  insane  at  the  time  of  the  commission  of  the 
offence,  and  whether  he  was  acquitted  on  that  account ; 
and  if  they  find  in  the  affirmative,  the  court  may  order 
him  to  be  kept  in  like  manner  till  the  crown's  pleasure  be 
known  (r). 

Qln  the  bloody  reign,  indeed,  of  Henry  VIII.  a  statute 
was  made  («),  which  enacted  that  if  a  person  being  campoi 
awR/u  should  commit  high  treason,  and  after  fall  into 
madness,  he  might  be  tried  in  his  absence,  and  should 
suffer  death  as  if  he  were  of  perfect  memory.  But  this 
savage  and  inhuman  law  was  repealed  by  the  statute  1  ic  2 

(p)  I  lUU.  P.  C.  34.  (r)  A*  le  iIm  •tol*  of  lb*  Uw  rcla. 

(f)Tlwi  MrtappliM  loaitdNMMor  liv«  to  laoaUrs  faomllj,  viil«  tap. 

MwdlMMooj.    Il.*.Oooa«.7Ad.  vol  iii.  p.  344. 

fc  El.  <M}  R.  ».  UUo.  Ron.  h.  R.  (i)  33  llta.  8.  e.  M. 
CC.R.490. 
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[[Pb.  &  M.  c  10.  For,  as  is  observed  by  Sir  Edw.  Coke(0, 
"  the  execution  of  an  offender  is  for  example,  ut  panu  ad 
poHCOM,  metu*  ad  omne*  perveniat  ;'*  but  so  it  is  not  when 
a  madman  b  executed ;  but  should  be  a  miserable  spec- 
tacle, both  against  law  and  of  extreme  inhumanity  and 
cruelty,  and  can  be  of  no  example  to  others.]] 

On  the  other  hand,  however,  it  is  not  every  kind  or 
d^ree  of  insanity  that  will  exempt  a  man  from  responsi- 
bility for  his  acta :  and  it  may  be  laid  down  in  general, 
that  a  partial  unsoundness  of  mind  will  be  no  excuse. 
"  It  is  very  difficult,  indeed,"  as  Lord  Hale  observes,  "  to 
"  define  the  invisible  line  that  divides  perfect  and  partial 
"  insanity,  but  it  must  be  duly  weighed  and  considered 
"  both  by  the  judge  and  jury,  lest  on  the  one  side  there  be 
**  a  kind  of  inhumanity  towards  the  defects  of  human  na- 
"  ture,  or  on  the  other  side  too  great  an  indulgence  given 
"  to  great  crimes" (u).  The  line  of  distinction  referred  to  by 
Hale  has  never  yet  been  fully  traced.  The  judges  on  a  late 
occasion,  however,  gave  it  as  their  opinion  (r),  that  if  a 
man  who  takes  another's  life  appears  to  have  known  at 
the  time  that  he  was  acting  contrary  to  law,  his  being 
under  an  insane  delusion  that  he  was  thereby  redressing 

(()  3  lost.  6.  (t)  This  opinion  was  given  in  an- 

(u)  Soin«  of  the  principal  cases  of  swer  to  certain  questions  propounded 

partial  insanity  upon  chaiges  of  rourder  to  them  by  the  House  of  Lords  io  re- 

or  malicious  shooting  or  wounding  are  fereoce   to    the   discussions   io    that 

enumerated  in  1  Rttsa. on  Crimes,  p.  9  house  occasioned  by  Macnaugbten's 

(ed.  by  Greaves).    They  are  Arnold's  case,  in  1843.     Vide  1  C.  &  K.  130, 

caae,  16  St  Tr.  by  Howell,  764 ;  Lord  n.  above  cited.    On  the  same  occaiioo 

Ferrer's  case.  19  ibid.  947  ;  Madfield's  the  jad|;es  said  that  the  question  that 

caae,  Collison  on  Luo.  480 ;  Parker's  has  been  generally  left  to  the  jury  in 

caae,  ib.  477  ;  Bowler's  caae.  ib.  673 ;  cases  of  this  description  is  w  heiher  the 

Bellingham's  case.  ib.  Addend.  636  ;  accused  at  the  time  of  doing  the  act 

(vide  R.  r.  Oxford,  9  C.  &  P.  533  ;)  knne  the  differenet  btlwetn  right  and 

Offord'a  caae,  5  C.  At  P.  168;  Ox>  wrong,  but  that  the  more  correct  ques- 

ford's  case,  ubi  sap.     To  these  may  tion  is,  whether  he  had  a  tufficient 

be  added  R.  v.  Higginsoo,  1  C.  &  K.  dtgrtt  of  riafon  to  ktuno  that  he  tca$ 

129  ;  and  Macoaughleo's  caae  ;  as  (o  doing  an  act  that  was  wrong. 
which,  vide  ibid. 
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ftoine  supposed  grievance  or  producinp;  some  public  benefit, 
will  not  exempt  him  fiuni  the  guilt  of  murder;  neither 
will  he  be  exempted  by  being  under  an  insane  delusion  as 
to  facts ;  provided  the  supposed  facU,  if  real,  would  not 
have  justified  the  act ;  but  that  on  the  other  hand  he  will 
be  exempted  by  such  delusion  as  last  mentioned  where  the 
fiicts,  if  real,  would  have  justified  the  act  (x). 

III.  [Thirdly:  as  to  artificial,  voluntarily  contracted 
madness,  by  drumkemmeu  or  intoxication,  which,  depriving 
men  of  their  reason,  puts  them  in  a  temporary  phrenzy, 
our  law  looks  upon  this  as  an  aggravation  of  the  offence, 
rather  than  as  an  excuse  for  any  criminal  misbehaviour  (y  ). 
"  A  drunkard,"  says  Sir  Edward  Coke  («),  "  who  is  volun- 
tariu*  dttmoMt  hath  no  privilege  thereby :  but  what  hurt 
or  ill  soever  he  doth,  his  drunkenness  doth  aggravate  it : 
MOM  omme  crimen  ebrictas,  et  incendit,  et  detegit."  It  hath 
been  observed  that  the  real  use  of  strong  liquors,  and  the 
abuse  of  them  by  drinking  to  excess,  depend  much  upon 
the  temperature  of  the  climate  in  which  we  live.  The 
■ame  indulgence  which  may  be  necessary  to  make  the 
blood  move  in  Norway  would  make  an  Italian  mad.  **  A 
German,  therefore,"  says  the  President  Montesquieu  (a), 
**  drinks  through  custom  founded  upon  constitutional  ne- 
cessity ;  a  Spaniard  drinks  through  choice,  or  out  of  the 
mere  wantonness  of  luxury  ;  and  drunkenness,"  he  adds, 
**  ought  to  be  more  severely  punished,  where  it  makes  men 
mischievous  and  mad,  as  in  Spain  and  Italy,  than  where 
it  only  renders  them  stupid  and  heavy,  as  in  Germany  and 
more  northern  countries."  And  accordingly,  in  the  warm 
climate  of  Greece,  a  law  of  Pittacus  enacted,  **  that  he 
who  committed  a  crime,  when  drunk,  should  receive  a 
double  punishment :  one  for  the  crime  itself,  and  the  other 

(«)  El  vMa  AliMi*t  Cria.  Uw  •!  R*ufw  *.  FogoMt.  Plow.  19 ;  R.  «. 

ScMlaad.  f.  6M  i  ud  CoUiMa  m  Csmll.  7  C.  &  P.  146. 
LaMqr.  47ft.  (t)  1  ImL  S47. 

(5)  D«««iW7%  caw.  4  lU^  126^         (a)  8p.  L.  b.  14.  c  la 
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for  the  ebriety  which  prompted  him  to  commii  ii  {,b). 
Tlic  Roman  luw,  indeed,  made  great  allowances  for  this 
vice :  "  per  vinum  delitpsia  capitalu  pana  remittitur"  (c). 
But  the  law  of  England,  considering  how  easy  it  is  to 
counterfeit  this  excuse,  and  how  weak  an  excuse  it  is 
(though  real),  will  not  sufler  any  man  thus  to  privilege 
one  crime  by  another. 

IV.  A  fourth  deficiency  of  will  is  where  a  man  commits 
an  unlawful  act  by  misfortune  or  chance,  and  not  by  de- 
sign. Here  the  will  observes  a  total  neutrality,  and  does 
not  co-operate  with  the  deed  :  which  therefore  wants  one 
main  ingredient  of  a  crime.  Of  this  when  it  affects  the 
life  of  another  we  shall  find  more  occasion  to  speak  here- 
after :  at  present  only  observing,  that  if  any  accidental 
mischief  happens  to  follow  from  the  performance  of  any 
lawful  act^  with  due  caution  (</),  [[the  party  stands  ex- 
cused from  all  guilt  Q  but  if  a  man,  by  doing  any  thing 
unlawful,  (at  least  if  it  be  malum  in  se{e),  and  not  merely 
malum  prohibitum,)  or  any  thing  lawful  but  without  due 
caution,  produce  a  consequence,  which  he  did  not  foresee 
or  intend,  as  the  death  of  a  man  or  the  like,  his  want  of 
foresight  shall  be  no  excuse,  but  he  is  criminally  guilty  of 
whatever  consequence  may  follow. 

V.  QFiflhly,  ignorance  or  mistake  is  another  defect  of 
will,  when  a  man  intending  to  do  a  lawful  act  does  that 
which  is  unlawful.  For  here  the  deed  and  the  will  acting 
separately,  there  is  not  that  conjunction  between  them 
which  is  necessary  to  form  a  criminal  act.  But  this  must 
be  an  ignorance  or  mistake  in  fact,  and  not  an  error  in 
point  of  law.  As  if  a  man,  intending  to  kill  a  thief  or 
housebreaker  in  his  own  house,  by  mistake  kills  one  of 
his  family,  this  is  no  criminal  action  {f) :  but  if  a  man 
thinks  he  has  a  right  to  kill  a  person  excommunicated  or 

(6)  Puff.  L.  b.  8.  c.  3.  (<)  Vide  top.  vol.  i.  p.  35. 

(c)  Ff.  49.  16.  &  (/)  Cro.  Car.  638  i  I  Hale.  P.  C. 

(<<)  1  East.  P.  C.  c.  5,  t.  96.  43. 
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[[outlawed  wherever  he  meets  him,  and  does  so,  this  is 
wilful  murder.  For  a  mistake  in  point  of  law  which  every 
person  of  discretion  not  only  may,  but  is  bound  and  pre- 
sumed to  know,  is  in  criminal  cases  no  sort  of  defence. 
**  Iff HorantUt  juris,  quod  quitqtu  tenetur  scire,  neminem  ex- 
ewsat"  (A),  is  as  well  the  maxim  of  our  own  law  (t)  as  it 
%ras  of  the  Roman  (A). 

VI.  A  sixth  species  of  defect  of  will  is  that  arising  from 
compmlsiom  and  inevitable  necessity.  These  are  a  con- 
straint upon  the  will,  whereby  a  man  is  urged  to  do  that 
which  his  judgment  disapproves ;  and  which  it  is  to  be 
presumed  his  will  (if  left  to  itself)  would  reject.  As  pu- 
nishments are  therefore  only  inflicted  for  the  abuse  of  that 
free  will  which  God  hath  given  to  man,  it  is  highly  just 
and  equitable  that  a  man  should  be  excused  for  those  acts 
which  are  done  through  unavoidable  force  and  compul- 
sion. 

1.  Of  this  nature,  in  the  first  place,  is  the  obligation  of 
dvil  smbjeetioHf  whereby  the  inferior  is  constrained  by  the 
superior  to  act  contrary  to  what  his  own  reason  and  incli- 
nation would  suggest;  as  when  a  legislator  establishes 
iniquity  by  a  law,  and  commands  the  subject  to  do  an  act 
contrary  to  religion  or  sound  morality,  ilow  far  this  ex- 
cuse will  be  admitted  in  foro  conscientia,  or  whether  the 
inferior  in  this  case  is  not  bound  to  obey  the  divine  rather 
than  the  humAn  law,  it  is  not  our  business  to  decide ; 
though  the  question,  perhaps,  among  the  casuists,  will 
hardly  bear  a  doubt.  But  however  that  may  be,  obedience 
to  the  laws  in  Ix'ing  is  undoubtedly  a  sufficient  extenua- 
tion of  civil  guilt  before  the  municipal  tribuiml.  The 
sheriflT  who  burnt  Ijitimer  and  Ridley  in  the  bigoted  days 
of  Queen  Mary  was  not  liable  to  punishment  from  Eliza- 

(A>  VU«  R.  9.  hiiitj,  tLk  R.  C      erimm  canmitlad  ia  EofUad.  tUt  h* 

CI.  did  Ml  kaow  Im  «••  Mag  »*«H«  *^ 

(0  Plawd.  >4S  i  1  Hah,  P.  C.  43.  act  not  btiaf  criiaiaal  ia   kw  owa 

Aad  to  ina  baaa  Md  iImi  il  t»  ao  coaaity.    R.  ».  »:Mp.  7  C.  &  P.  466. 

tm  a  fcatifstr  akarH  wiUi  t  {k)  Ft.  33. 6. 9. 

▼OL.  IT.  O 
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Qbeth  for  executing  so  horrid  an  office,  being  justified  by 
the  commands  of  that  magistracy  which  endeavoured  to 
rettore  superstition  under  the  holy  auspices  of  its  mcr- 
cUett  sister  persecution. 

As  to  persons  in  private  relations.  The  principal  case 
where  constraint  of  a  superior  is  allowed  as  an  excuse  for 
criminal  misconduct,  is  with  regard  to  the  matrimonial 
subjection  of  the  wife  to  her  husband,  for  neither  a  son 
nor  a  servant  are  excused  for  the  commission  of  any  crime, 
whether  capital  or  otherwise,  by  the  command  or  coercion 
of  the  parent  or  master  (/);  though  in  some  cases  the 
command  or  authority  of  the  husband,  either  express  or 
implied,  will  privilege  the  wife  from  punishment  even  for 
capital  offences ;  and,  therefore,  if  a  woman  commit  theft, 
burglary  or  other  civil  offences  against  the  laws  of  society 
by  the  coercion  of  her  husband,  or  even  in  his  company, 
which  the  law  construes  a  coercion,  she  is  not  guilty  of 
any  crime,  being  considered  as  acting  by  compulsion  and 
not  of  her  own  will  (m) :  which  doctrine  is  at  least  a 
thousand  years  old  in  this  kingdom,  being  to  be  found 
among  the  laws  of  King  Ina  the  West  Saxon  (n).  And  it 
appears  that  among  the  northern  nations  on  the  continent, 
this  privilege  extended  to  any  woman  transgressing  in  con- 
cert with  a  man,  and  to  any  servant  that  committed  a 
joint  offence  with  a  freeman ;  the  male  or  freeman  only 
was  punished,  the  female  or  slave  dismissed :  "  proculdu- 
bio  quod  alterum  libertas,  alterum  necessitas  impelleret  (o)." 
But  (besides  that  in  our  law,  which  is  a  stranger  to  slavery, 
no  impunity  is  given  to  servants,  who  are  as  much  free 
agents  as  their  masters)  even  with  regard  to  wives  this 
rule  admits  of  an  exception]]  in  the  case  of  murder,  man- 
slaughter or  robbery,  these  offences  being  of  a  deeper 

(0  Hawk.  p.  C.  b.  1,  c  1,  •.  14;  C.  &  P.  19. 

1  Hale,  P.  C.  44.  516.  (»)  Cap.  57  ;  Wilk.  29. 

(m)  1  Hale.  P.   C.  45;    Hawk.  (o)  Stiero.  de  Jufe  Sueon.   1.  2, 

P.  C.b.  I.e.  1,  a.  9;  R.V.Price,  8  c.4. 
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dye(p).  Qln  treason  also  (the  highest  crime  which  a 
member  of  society  can,  as  such,  be  guilty  of)  no  plea  of 
covoture  shall  excuse  the  wife — no  presumption  of  her 
husband's  coercion  shall  extenuate  her  guilt  (r), — as  well 
because  of  the  odiousness  and  dangerous  consequence  of 
the  crime  itself,  as  because  the  husband,  having  broken 
through  the  roost  sacred  tie  of  social  community  by  rebel- 
lion against  the  state,  has  no  right  to  that  obedience  from 
a  wife,  which  he  himself,  as  a  subject,  has  forgotten  to 
pay.  In  misdemeanors,  also,  we  may  remark  another 
«-  ;  that  a  wife  may  be  indicted  tcith  her  husband 

i.  .  ...  ,  .ug  a  brothel ;  for  this  is  an  offence  touching  the 
domestic  economy  or  government  of  the  house,  in  which 
the  wife  has  a  principal  share  ;  and  is  also  such  an  offence 
as  the  law  presumes  to  be  generally  conducted  by  the 
intrigues  of  tlie  female  sex  («) :  and  in  all  cases  where  the 
wife  offends  alone,  without  the  company  or  coercion  of 
her  husband,  she  is  responsible  for  her  offence  as  much  as 
any  feme  sole.'2 

2.  Another  species  of  compulsion  or  necessity  is  what 
our  law  calls  duress  per  mintu  (0  ;  or  threats  and  menaces 
which  induce  a  fear  of  present  death,  or  other  grierous 
bodily  harm ;  [[which  takes  away  the  guilt  of  many 
crimes  and  misdemeanors — at  least  before  the  human  tri- 
bunal (a):]]  and,  [[therefore,  in  time  of  war  or  rebellion,  a 
man  may  be  justified  in  doing  many  treasonable  acts  by 
compulsion  of  the  enemy  or  rebels,  which  would  admit  of 
no  excuse  in  the  time  of  peace  (x).]]  Duress  per  minas  is 
not  however  an  excuse  for  every  species  of  crime :  for 

(r)  I   H»k.   V.   C .  44,  47.    48,  (r)  1  Ifak,  P.  C.  47. 

616;  IU»k.  P.C.b.l.  c.  1.  ■.  11  ;  (i)  IU»k.  P.C.  b.  1.  c  I.  •.  13. 

Kmj\.  31.  WUiUr  Um  Mcaplieo  is*  (i)  Vti^  rap.  vol.  i.  p.  131. 

ckwimrMtrfhuhmmimbHti.    R.         («)  Fort.  14,316;  R.  ».  Tjiw.  S 

«.  Ctwm,  i  C.  Ii  P.  6tt.    n«  •>•  C.  &  P.  616. 
ctfdM.  M  gifM  by  BlMtalMM,  vol.         (x)  R.  v.  Tjhr,  «bi  Mp. ;  1  HaW, 


tv.p.39.b'*MiteM4ihslfta.'*         P.C.60. 
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Qthough  a  man  be  violently  aBsauIted,  and  hath  no  other 
possible  means  of  escaping  death  but  by  killing  an  inno- 
cent person,  this  fear  and  force  shall  not  acc^uit  hiui  of 
murder,  for  he  ought  rather  to  die  himself  than  escape  by 
the  murder  of  an  innocent  (y).  But  in  such  a  case  he  is 
permitted  to  kill  the  assailant;  for  there  the  law  of  nature 
and  self-defence,  its  primary  canon,  have  made  him  his 
own  protector.]]  It  is  to  be  observed,  too,  that  the  com- 
pulsion which  takes  away  guilt,  must  be  the  fear  of  no  less 
than  present  death  or  grievous  bodily  harm  (z);  for  the  mere 
apprehension  of  having  houses  burnt  or  good  (1  ig 

not  sufficient  (a).  It  must  also  be  a  just  and  W(  i  ^  idcd 
fear — "  qui  cadere  possit  in  virum  constantemf  non  timi- 
dum  et  meticulosumy'  as  Bracton  expresses  it (6)  in  the 
words  of  the  civil  law  (r). 

3.  [There  is  a  third  species  of  necessity  which  may  be 
distinguished  from  tiie  actual  compulsion  of  external  force 
or  fear ;  being  the  result  of  reason  and  reflection,  which 
act  upon  and  constrain  a  man's  will,  and  oblige  him  to  do 
an  action,  which,  without  such  obligation,  would  be  cri- 
minal ;  and  that  is,  when  a  man  has  his  choice  of  two 
evils  set  before  him,  and  being  under  a  necessity  of  choosing 
one,  he  chooses  the  least  pernicious  of  the  two.  Here  the 
will  cannot  be  said  freely  to  exert  itself,  being  rather  pas- 
sive than  active ;  or,  if  active,  it  is  rather  in  rejecting  the 
greater  evil  than  in  choosing  the  less.  Of  this  sort  is  that 
necessity  where  a  man  by  the  commandment  of  the  law 
is  bound  to  arrest  another  for  any  capital  ofl'ence,  or  to 
disperse  a  riot,  and  resistance  is  made  to  his  authority.  It 
is  here  justifiable  and  even  necessary  to  beat,  to  wound,  or 
perhaps  to  kill  the  offenders,  rather  than  permit  the  mur- 
derer to  escape  or  the  riot  to  continue.  For  the  preser- 
vation of  the  peace  of  the  kingdom,  and  the  apprehending 
of  notorious  malefactors,  are  of  the  utmost  consequence  to 

(y)  1  Hde.  P.  C.  51.  (a)  Bract  uli  tup. 

(t)  Bracul.  3.tr.  I.e.  4;  Co.  Liu.  (6)  Ibid. 

162  a, 253  b  ;  2  Inst.  483 ;  F<Mt.  obi  (r)  Ff.  4.2,  5,  6. 
sop. ;  R.  V.  SouthcitoD,  6  Elast,  149. 
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[[the  public,  and  therefore  excuse  the  felony  which  the 
killing  would  otherwise  amount  to  (</). 

4.  There  is  yet  another  case  of  necessity,  which  has 
occaaioned  great  speculation  among  the  writers  upon  ge- 
neral law ;  viz.  whether  a  man  in  extreme  want  of  food  or 
clothing  may  justify  stealing  either,  to  relieve  his  present 
necessHiea  ?  And  this  both  Grotius  (e)  and  Pufl'endorf  (/), 
together  with  many  other  of  the  foreign  jurists,  hold  in 
the  affirmative ;  maintaining,  by  many  ingenious,  humane 
and  plausible  reasons,  that  in  such  cases  the  community 
of  goods,  by  a  kind  of  tacit  concession  of  society,  is  re- 
vived ;  and  some  even  of  our  own  lawyers  have  held  the 
^^^Boe  (^),  though  it  seems  to  be  an  unwarranted  doctrine, 
borrowed  from  the  notions  of  some  civilians ;  at  least  it  is 
now  antiquated,  the  law  of  England  admitting  no  such 
excuse  at  present  (A).  And  this  its  doctrine  is  agreeable, 
not  only  to  the  sentiments  of  many  of  the  wisest  of  the 
antients,  particularly  Cicero  (i),  who  holds  that  **  suum 
cuitfue  incommodum  ferendum  at,  potius  quam  de  alteriut 
commod'u  detrahembtm"  but  also  to  the  Jewish  law  as 
certified  by  King  Solomon  himself  (A) — "  If  a  thief  steal 
to  satiiify  his  soul  when  he  is  hungry,  he  shall  restore 
sevenfold,  and  shall  give  all  the  substance  of  his  house ;' 
which  was  the  ordinary  punishment  for  thefl  in  that  king- 
dom. And  this  is  founded  upon  the  highest  reason ;  for 
nit'u's  pro|>crtics  would  be  under  a  strange  insecurity  if 
liable  to  be  invaded  according  to  the  wants  of  others,  of 
which  wants  no  one  can  possibly  be  an  adequate  judge 
but  the  party  himself  who  pleads  them.  In  this  country, 
especially,  there  would  be  a  peculiar  impropriety  in  ad- 
BUtliiig  so  dubioof  an  excuse ;  for  by  our  laws  such  suffi- 
drat  provision  is  made  for  the  poor,  that  it  is  impossible 
that  the  most  needy  stranger  should  ever  be  reduced  to  the 
necessity  of  thieving  to  support  nature.    This  case  of  a 

(d)  I  Hftk.  P.  C.  61.  (A)  1  Hal*.  P.  C.  64. 

(«)  DaJwtB.MP.  Lt.e.t.  (<)  DtOff.  I.  3.c.  A. 

(/)  L.  aT  N»t  ud  N.  1. 2,  e.  6.  (A)  Piot .  «i.  SO. 

(g)   fltlllnn    <-     |0      Min    r     4,1.1(1. 
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[[stranger  \»,  by  the  way,  the  strongest  instance  put  by 
Baron  PufTendoriT,  and  whereon  he  builds  his  strongest  ar- 
guments ;  which,  however  they  may  hold]]  elsewhere,  Qret 
must  lose  all  their  weight  and  efficacy  in  England,  where 
charity  is  reduced  to  a  system,  and  interwoven  in  our  very 
constitution.  Therefore  our  laws  ought  by  no  means  to  be 
taxed  with  being  unmerciful,  for  denying  this  privilege  to 
the  necessitous,  especially  when  we  consider  that  the  sove- 
reign, on  the  representation  of  his  ministers  of  justice,  hath 
a  power  to  soflcn  the  law,  and  to  extend  mercy  in  cases  of 
peculiar  hardship ;  an  advantage  which  is  wanted  in  many 
states,  particularly  those  which  are  democratical ;  and  these 
have  in  its  stead  introduced  and  adopted  in  the  body  of  the 
law  itself,  a  multitude  of  circumstances  tending  to  alleviate 
its  rigour.  But  the  founders  of  our  constitution  thought 
it  better  to  vest  in  the  crown  the  power  of  pardoning  par- 
ticular objects  of  compassion,  than  to  countenance  and 
establish  theft  by  one  general  undistinguishing  law. 

VII.  To  these  several  cases  in  which  the  incapacity  of 
committing  crimes  arises  from  a  deficiency  of  the  will,  we 
may  add  one  more,  in  which  the  law  supposes  an  inca- 
pacity of  doing  wrong,  from  the  excellence  and  perfection 
of  the  person  :  which  extend  as  well  to  the  will  as  to  the 
other  qualities  of  the  mind.  It  is  the  case  of  the  sovereign, 
who  by  virtue  of  his  royal  prerogative  is  not  under  the 
coercive  power  of  the  law  (/),  which  will  not  suppose  him 
capable  of  committing  a  folly,  much  less  a  crime.  We 
are  therefore,  out  of  reverence  and  decency,  to  forbear  any 
idle  inquiries  of  what  would  be  the  consequence  if  the 
sovereign  were  to  act  thus  and  thus,  since  the  law  deems 
so  highly  of  his  wisdom  and  virtue  as  not  even  to  presume 
it  possible  for  him  to  do  any  thing  inconsistent  with  his 
station  and  dignity ;  and,  therefore,  has  made  no  provision 
to  remedy  such  a  grievance.  But  of  this  sufficient  was 
said  in  a  former  volume  (m),  to  which  we  must  refer  the 
reader.]] 

({)  1  Hale,  P.  C.  44.  (■>)  Vide  sap.  vol.  ii.  p.  499. 
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CHAPTER  III, 

OF  PRINCIPALS  AND  ACCBS8ARIB8. 


[[It  having  been  shown  in  the  preceding  chapter  what 
persons  are,  or  are  not,  upon  account  of  their  situation  and 
circumstances,  capable  of  committing  crimes,  we  are  next 
to  make  a  few  remarks  on  the  different  degrees  of  guilt 
among  persons  that  are  capable  of  offending:  viz.  as 
principal  and  accesiory. 

I.  A  man  may  be  principal  in  an  offence,  in  two  degrees. 
A  principal  in  the  first  degree  is  he  that  is  the  actor  or 
absolute  perpetrator  of  the  crime;  and  in  the  second 
degree,  he  who  is  present,  aiding  and  abetting  the  fact  to 
be  done  (a).  Which  presence  need  not  always  be  an  actual 
immediatt;  standing  by,  within  sight  or  hearing  of  the  fact ; 
but  there  may  be  also  a  constructive  presence,  as  when  one 
commits  a  robbery  or  murder,  and  another  keeps  watch  or 
guard  at  some  convenient  distance  (6).  And  this  rule  hath 
also  other  exceptions :  for,  in  case  of  murder  by  poisoning, 
a  man  may  be  a  principal  felon,  by  preparing  and  laying 
the  poison,  or  persuading  another  to  drink  it  (c)  who  is 
ignorant  of  its  poisonous  quality  (</),  or  giving  it  to  him  for 
that  purpose ;  and  yet  not  administer  it  himself,  nor  be 
present  when  the  very  deed  of  poisoning  b  committed  (e). 
And  the  tame  reasoning  will  hold  with  regard  to  other 

(•)  1   lUk.  P.  C.   616;   R.   *.  R.  t.  CrklMB.  1  Cw.&  Mar.  187. 
llotr«ll.  9  Car.  h  V.  437.    Id  iU  mm  (*)  FoMv.  960. 

«f  npt,  U  llw  priMMt  «M  •  priodptl         (e>  K«L  M. 
b  lU  hmd4  4t|fM,  IM  my  ID  Um         {i)  FoMr,  UB. 

to  ailtor  m  dMr|Hl.  or  («)  S  faat  138;   1   Halt.  P.  C. 


etofftd  •ipnoripalin  itoinldDffW.      616;  IU«k.  P.  C  !>■  i  <-.  iO-  ■.  H 
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[[murders  committed  in  the  absence  of  the  murderer,  by 
means  which  he   had  prepared   beforehand,  and   which 
probably  could  not  fail  of  their  mischievous  effect :  as  by 
laying  a  trap  or  pitfall  for  another  whereby  be  is  killed, 
letting  out  a  wild  beast  with  an  intent  to  do  mischief,  or 
exciting  a  madman  to  commit  murder  so  that  death  there- 
upon ensues :  in  every  of  these  cases  the  party  offending 
is  guilty  of  murder  as  a  principal  in  the  first  degree.     For 
he  cannot  be  called  an  accessary,  that  necessarily  presup- 
posing a  principal ;  and  the  poison,  the  pitfall,  the  beast, 
or  the  madman,  cannot  be  held  principals,  being  only  the 
instruments  of  death.     As  therefore  he  must  be  certainly 
guilty,  either  as  principal  or  accessary,  and  cannot  be  so 
as  accessary,  it  follows  that  he  must  be  so  as  principal ; 
and,  if  principal,  then  in  the  first  degree :  for  there  is  no 
other  criminal,  much  less  a  superior,  in  the  guilt,  whom  he 
could  aid,  abet,  or  assist  (/).]]     Though  the  law  makes  the 
distinction  between  principals  in  the  first  and  in  the  second 
degree,  yet  in  general  the  punishment  inflicted  upon  either 
class  of  offenders  is  the  same(^).     But  where  a  statute 
imposes  the  punishment  of  death  on  the  persons  committing 
a  specified  offence  and  not  on  the  offence  itself  in  terms, 
it  has  been  held  that  such  capital  punishment  will  apply 
to  principals  in  the  first  degree  only,  and  not  to  those  in 
the  second  (A). 

II.  QAn  accessary  IB  he  who  is  not  the  chief  actor  in  the 
offence,  nor  present  at  its  performance,  but  is  some  way 
concerned  therein,  either  before  or  after  the  fact  committed. 
In  considering  the  nature  of  which  degree  of  guilt,  we  will 
first  examine  what  offences  admit  of  accessaries  and  what 

(/)  1  Hale,  p.  C  617  ;    Hawk.  t.  9;  c.  88.  a.  4  ;  c.  89.  a.  1 1 ;  4  &  5 

P.C.  b.  2.  c.  29.».  11.  Vict.  c.  56,  a.  2;  6  &  7  VicU  c.  10. 

(g)  Vide  7  &  8  Geo.  4,  c.  29,  a.  Vide  post,  under  the  difTetentofreDcea, 

61  ;  7  &  8  Geo.  4.  c.  30.  a.  26 ;  11  the  paDiahmenu  due  to  priocipaU  in 

Geo.  4  &  1  Will.  4,  c.  66,  t.  25  ;  2  the  fiiat  degree. 
Will.  4,  c.  34.  a.  18  ;   7  Will.  4  &  1  (A)  FoMer.  366.  357. 

Vict.  C.85.  a.  7;  c.  86,  a.6i  c.87. 
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Qnot;  secondly,  who  may  be  an  accessary  before  the  fact; 
thirdly,  who  may  be  an  accessary  after  it ;  and,  lastly, 
bow  accessaries,  considered  merely  as  such,  and  distinct 
from  principals,  are  to  be  treated. 

1.  And,  first,  as  to  what  offences  admit  of  accessaries 
and  what  not.  In  treason  there  are  no  accessaries,  but  all 
are  principals :  the  same  acts  that  make  a  man  accessary 
in  felony,  making  him  a  principal  in  treason,  upon  account 
of  the  heinousness  of  the  crime  (t)«  Besides  it  is  to  be 
considered  that  the  bare  intent  to  commit  treason  is  many 
times,  actual  treason :  as  imagining  the  death  of  the  sove- 
reign, or  conspiring  to  take  away  his  crown.  And  as  no 
ooe  can  advise  or  abet  sach  a  crime  without  an  intention 
to  have  it  done,  there  can  be  no  accessaries  before  the  fact; 
since  the  very  advice  and  abetment  amount  to  principal 
treason.]]  The  mere  advice,  however,  to  commit  the  act, 
will  not,  in  some  other  species  of  treason,  such  as  forging 
the  great  seal,  amount  (though  it  be  of  a  highly  criminal 
natnre)  to  treason  at  all,  unless  the  thing  advised  be 
actually  performed ;  for  it  is  the  act  in  these  cases,  and 
not  merely  the  design,  which  constitutes  the  treason  (A). 
In  murder,  and  other  felonies,  Qthere  may  be  accessaries ; 
except  only  in  those  ofienoes  which  by  judgment  of  law 
are  sudden  und  unpremeditated,  as  manslaughter  and  the 
like ;  which  therefore  cannot  have  any  accessaries  before 
the  fact(/).  80,  too,  in  all  crimes  under  the  degree  of 
felony,  there  are  no  accessaries  either  before  or  after  the 
fiict ;  but  all  povons  concerned  therein,  if  guilty  at  all,  are 
principals  (at) ;  the  same  rule  holding  with  regard  to  the 
highest  and  lowest  offences,  though  upon  different  reasons. 
In  trenft^m  all  are  principals,  propter  odiMM  delicti;  in 


(0  3  iMt.  138  i  I  llab.  p.  C.  613.  fmlmnimm,  bteuM,  lim^  ■  Uiomj, 

Aa  I*  IfHMS.  vtd«  poM,  p.  183.  iWr*  m,  ia  %mk  ciMS,  w  JadgaMi 

(k)  Tmim,  34a.  of  dmik.  El  vU«  Enm'  cm*.  Foalw. 

(I)  1  Hsla.  P.  a  010.    Halt  aho  73. 

Mjfa  (pw6t6)  Umi  ikai*  caa  U  ao  («)  1  lUU.  P.  C.  613.  016;  M*- 

»rtmm»i'f   in   maatUaclMar  f«r  •>.  Und'*  r«M,  7  Mooily't  C.  C.  R.  170. 
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[[IrespaM  all  are  principals,  because  the  law,  which  de 
npixtmw  mom  curate  does  not  descend  to  distinguish  the 
different  shades  of  guilt  in]]  crimes  below  the  degree  of 
felony. 

[[2.  As  to  the  second  point,  who  may  be  an  accessary 
before  i\\(i  fact:  Sir  Matthew  Hule(>ii)  defines  him  to  be 
one  who,  being  absent  at  the  time  of  the  crime  committed, 
doth  yet  procure,  counsel  or  command  another  to  commit 
a  crime.  Herein  absence  is  necessary  to  make  him  an  ac- 
cessary ;  for  if  such  procurer,  or  the  like,  be  present,  he  is 
guilty  of  the  crime  as  principal  (n).  If  A.  then,  advises  B. 
to  kill  another,  and  B.  does  it  in  the  absence  of  A.;  now 
B.  is  principal  and  A.  is  accessary  to  the  murder.  And 
this  holds  even  though  the  party  killed  be  not  in  rerum 
natura  at  the  time  of  the  advice  given.  As  if  A.,  the 
reputed  father,  advises  B.,  the  mother  of  a  bastard  child, 
unborn,  to  strangle  it  when  born,  and  she  does  so;  A.  is 
accessary  to  this  murder  (o).  And  it  is  also  settled  (p), 
that  whoever  procureth  a  felony  to  be  committed,  though 
it  be  by  the  intervention  of  a  third  person,  is  an  accessary 
before  the  fact.  It  is  likewise  a  rule,  that  he  who  in  any- 
wise commands  or  counsels  another  to  commit  an  unlawful 
act,  is  accessary  to  all  that  ensues  upon  that  unlawful  act,]] 
supposing  at  least  that  it  was  a  probable  consequence 
thereof  (9),  Qbut  is  not  accessary  to  any  act  distinct  from 
the  other.]]  As  if  A.  advises  B.  to  rob  C,  who  does  so 
accordingly,  and  on  resistance  made,  kills  C,  B.  is  guilty 
of  murder  as  principal  and  A.  as  accessary  (r).     []But  if 

(n)  1  Hale,  P.  C.  615,  616.  will  be  found  in  FosU  370.     (Aod  ne 

(n)  He  U  priocipal,  if  present  oDly  1  Hale,  P.  C.  617.)   A nd  it  leema  that 

at  the  commencement  of  the  trantac-  in  reason  it  mutt  be  to  qualified. 

tion,  though  abaenl  before  itt  comple-  (r)  Fott.  370.     Blackttooe,  vol.  4, 

tion.     R.  c.  Jordan,  7  Car.Ac  P.  432;  p.  37  (after  Hale),  putt  the  case  of 

R.  V.  Tuck  well,  1  Car.  &  Mar.  215.  A.  commanding  B.  to  beat  C,  and  B. 

(«;  Dyer,  186.  beating  him  to  that  be  dies.    But  this 

(p)  Foster,  125.  alone  would  perhaps   not  suffice  to 

(y)  This  qualification  of  the  rule  uwke  A.  accesaary  to  the  murder. 
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[[A.  commands  B.  to  burn  C/s  house,  and  he  in  so  doing 
commits  a  robbery,  now  A.,  though  accessary  to  the  burn- 
ing, is  not  accessary  to  the  robbery,  for  that  is  a  thing  of 
a  distinct  and  unconsoquential  nature  («).  But  if  the  felony 
committed  be  the  same  in  substance  with  that  which  is 
commanded,  and  only  varying  in  some  circumstantial 
matters ;  as  if  upon  a  command  to  poison  Titius,  he  is 
stabbed  or  shot,  and  dies ;  the  commander  is  still  accessary 
to  the  murder,  for  the  substance  of  the  thing  commanded 
was  the  death  of  Titius,  and  the  manner  of  its  execution 
is  a  mere  collateral  circumstance  (<)• 

3.  An  accessary  after  the  fact  may  be,  where  a  person 
knowing  a  felony  to  have  been  committed  receives,  relieves, 
comforts  or  assists  the  felon  (u).  Therefore,  to  make  an 
accessary  ex  post  facto  it  is  in  the  first  place  requisite  that 
he  knows  of  the  felony  committed  (o),]]  and  that  it  was 
committed  by  the  party  in  question.  Qln  the  next  place 
he  must  receive,  reUeve,  comfort  or  assist  him.  And, 
generally,  any  assistance  whatever  given  to  a  felon  to 
hinder  his  being  apprehended,  tried,  or  sufi'ering  punish- 
ment, makes  the  assistor.an  accessary.  As  furnishing  him 
with  a  horse  to  escape  his  pursuers,  a  house  or  other  shelter 
to  conceal  him,  or  open  force  and  violence  to  rescue  or 
protect  him  (x).  So  likewise  to  convey  instruments  to  a 
felon  to  enable  him  to  break  gaol,  or  to  bribe  the  gaoler  to 
let  him  escape,  makes  a  man  an  accessary  to  the  felony. 
But  to  relieve  a  felon  in  gaol  with  clothes  or  other  neces- 
saries is  no  offence ;  for  the  crime  imputable  to  this  species 
of  accessary  is  the  hindrance  of  public  justice  by  assisting 
the  felon  to  escape  the  vengeance  of  the  law  (y).  To  buy 
or  receive  stolen  goods,  knowing  them  to  be  stolen,  falls 
under  none  of  these  descriptions:  it  was,  therefore,  at 
common  law  a  mere  misdemeanor,  and  made  not  the  re- 
ceiver accessary  to  the  theft,  because  he  received  the  good» 

(•)  Hawk.  P.  C.  b.  2.  e.  39.  •.  ta.  <t)  llawk.  P.  C.  b.  ».  e.».  ».  St. 

(I)  lUwik.  P.  C.  b.  3.  c.  39.  s.  M.         («)  Hawk.  P.  C.  ib.  n.  36. 37. 3t. 

"•'   '  "  '-  f.  C.  618.  (y)  1  II»1«.  P.  C.  630.e3l. 
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[[only  and  not  the  felon  (t).  But  now,  by  the  statute]] 
7  kS  Geo.  IV.  c.  29,  8. 54,  such  receivers  may  be  indicted 
either  as  accessaries  after  the  fact  or  for  a  substantive 
felony  (a),  and  are  punishable  with  transportation  or  impri- 
sonment, and  (if  a  male)  with  whipping  as  in  that  act 
provided  (A). 

[The  felony  must  be  complete  at  the  time  of  the  assist- 
ance given,  else  it  makes  not  the  assistor  an  accessary. 
As  if  one  wounds  another  mortally,  and  after  the  wound 
given,  but  before  death  ensues,  a  person  assists  or  receives 
the  delinquent ;  this  does  not  make  him  accessary  to  the 
homicide,  for  till  death  ensues  there  is  no  felony  com- 
mitted (c).  But  Ro  strict  is  the  law  where  a  felony  is 
actually  complete,  in  order  to  do  effectual  justice,  that  the 
nearest  relations  are  not  suffered  to  aid  or  receive  one 
another.  If  the  parent  assists  his  child,  or  the  child  the 
parent;  if  the  brother  receives  the  brother,  the  master  his 
servant,  or  the  servant  his  master,  or  even  if  the  husband 
receives  his  wife,  who  have  any  of  them  committed  a  felony, 
the  receivers  become  accessaries  ex  post  facto  {d).  But  a 
feme  covert  cannot  become  an  accessary  by  the  receipt 
and  concealment  of  her  husband,  for  she  is  presumed  to 
act  under  his  coercion ;  and  therefore  she  is  not  bound, 
neither  ought  she,  to  discover  her  lord  (e). 

4.  The  last  point  of  inquiry  is,  how  accessaries  are  to 
be  treated,  considered  distinct  from  principals ;  and  the 
general  rule  of  the  antient  law,  borrowed  from  the  Gothic 

(s>  1  Hale,  P.  C.  620,  621.  cording  to  ibe Gothic  coostitutiuo (here 

(a)  Counts  for  stealiog,  and  also  weretbrec aorts  ofihieves,"  U'<nm  gui 

for  receiving,  ooght  not  to  be  inserted  "  eoiuilium  daret,  altemm  qui   coh- 

in  the  same  indictment.     R.  v.  Mad-  "  trtctartl,  tertium  qui   reeeptaret  et 

den,  1  Moody's  C.  C.  R.  277.  "  oeeuleret ;   pari  pant  tingutoi  ob' 

(6)  Vide  post,  in   tit.  "   Oflences  "  noiio*."  And  cites  Stiern.  de  Jure 

against  Propeity."      In  Blackstone's  Goth  I.  3,  c.  5. 

time  all  such  receivers  might  be  in-  (c)  Hawk.  P.  C.  b.  2,  c.  29,  s.  35. 

dieted  as  accessaries  after  the  fact,  and  (ji)2  Inst.  108  ;  Hawk.  P.  C.  b.  2. 

transported   for  fourteen   years.     He  c.  29,  s.  34. 

remarks  that  in  France  such  receivert  (c)  1  Hale,  F.  C.  47,  621  i    Keg. 

were  punished  with  death,  and  that  ac-  v.  Good,  1  Car.  &  K.  185. 
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Qconstitiitions  (/),  is  this :  that  accessaries  shall  suffer  the 
same  puuishment  as  Uicir  principals :  if  one  be  liable  to 
death,  the  other  is  also  liable :  as  by  the  laws  of  Athens, 
iits  and  their  abettors  were  to  receive  the  same 
i  <Qt(^).     Why  then,  it  maybe  asked,  are  such 

:     i-  distinctions  made  between  accessaries  and  prin- 
cipal, if  both  are  to  suffer  the  same  punishment  ? 

For  these  reasons :  1 .  To  distinguish  the  nature  and 
denomination  of  crimes,  that  the  accused  may  know  how 
to  defend  himself  when  indicted  ;  the  commission  of  an 
actual  rohhory  being  quite  a  different  accusation  from  that 
of  harbouring  the  robber.  2.  Because,  though  by  the 
antient  common  law  the  rule  is,  as  before  laid  down,  that 
both  shall  be  punished  alike,  yet  now  by  the  statutes]] 
relating  to  the  criminal  law  [[a  distinction  is  made  between 
them ;]]  accessaries  afler  the  fact  (A),  and,  in  some  few 
cases,  those  before  the  feet  also(t),  being  punishable  with 
leas  severity.  [[And,  perhaps,  if  a  distinction  were  con- 
stantly to  be  made  between  the  punishments  of  principals 
and  accessaries  even  before  the  fact,  the  latter  to  be  treated 
with  a  little  less  severity  than  the  former,  it  might  prevent 
the  perpetration  of  many  crimes,  by  increasing  the  diffi- 
'  :!ty  of  finding  a  person  to  execute  the  deed  itself;  as 
hu  danger  would  be  greater  than  that  of  his  accomplices 
by  reason  of  the  difference  of  his  punishment  {k).  3.  Be> 
cause,  formerly,  no  man  could  be  tried  as  accessary  till 
after  the  principal  was  convicted,  or,  at  least,  he  must 

(/)  8m  8«Mni.4t  J«u«  Golkl.  3.  4  &  I  VicL  c  86.  t.  7  ;  c.  86.  t.  7  ; 

e.6.  r.  87.  (.9;  e.  88.  >.4.  aod  c.  89, 

(f)  PMUAadq.b.  I,c.36.  •.II:  4  &  6  Vwt.  c.  66 1  6 &  7  Vict. 

(A;  AecMHiiM  afbr  tW  fbel  art  e.  10.    As  to  ■€«— iriw  »ftar  Um  fact 


ia  fMWtl  f  ibiiBblt  with  faapri—  to  nnider,  m*  9  Geo.  4.  c  31,  •.  3. 
■MifitraajMra  BoC  taoM^twe         (J)  8m  9  Goo.  4,  c.  31.  m.  16.  17. 

jwin.  with  or  willMot  lurd  Ubo«r.  SI  i  4  &  6  VicLe.  66.  t.  3.     B«t,  ia 

•od  «iib  or  willMot  ooliury  oooioo*  fooorol,  Meomrto*  boforo  tbo  fort  art 


mmx,vi%\m  Haamim  tithm  tmiu  liablo  le  tU  na«  PmUMmm  w  pria- 

Viao7«i8G«ow4.r.9S.a.t;e.tt.  dpala.    Sot  tkoaiaMaa.  ooio  <t). 

•.61;  r.  30.  a.  M;  9  Goo. 4.  e.  31.  (ft)  Boarar.c.S?. 

».  31  :2  Will    4  r     14  .    iM    ?  vv.ll. 


94  BOOK  TI.— OF  CBIMB8. 

Qhave  been  tried  at  the  game  time  with  him  ;  though  that 
law  18  now  much  altered,  as  will  be  shown  more  fully  in 
its  proper  place.  4.  Because,  though  a  man  be  indicted 
as  accessary  and  acquitted,  he  may  afterwards  be  indicted 
as  principal ;  for  an  acquittal  of  receiving  or  counselling 
a  felon  is  no  acquittal  of  the  felony  it«elf ;  but  it  is  matter 
of  some  doubt,  whether,  if  a  man  be  acquitted  as  prin- 
cipal, he  can  be  afterwards  indicted  as  accessary  before 
the  fact,  since  those  ofTences  are  frequently  very  near 
allied ;  and,  therefore,  an  acquittal  of  the  guilt  of  one  may 
be  an  acquittal  of  the  other  also  (m).  But  it  is  clearly 
held,  that  one  acquitted  as  principal  may  be  indicted  as 
as  accessary  after  the  fact,  since  that  is  always  an  offence 
of  a  different  species  of  guilt,  principally  tending  to  evade 
the  public  justice,  and  is  subsequent  in  its  commencement 
to  the  other.  Upon  these  reasons  the  distinction  of  prin- 
cipal and  accessary  will  appear  to  be  highly  necessary; 
though  the  punishment  is  still,]]  in  general,  Qthe  same, 
with  regard  to  principals,  and  such  accessaries  as  offend 
before  the  fact  is  committed.]] 

(/)  A«  to  the  cue  of  m  man  being  Leach,  C.  C.  23. 

tried  at  an  acoeaaary  after  the   fact,  (m)  1    Male,    P.  C.   625,   626  ; 

the  principal  being  dead  before  con-  Hawk.  P.  C.  b.  2,  c.  35,  s.  1 1, 
viction,  vide    Driokwaterli   case,    1 
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CHAPTER  IV. 

OP  OFFENCES  AGAINST  THE  PERSON. 


In  the  present  chapter  we  are  to  enter,  in  pursuance  of 
the  distribution  before  laid  down  (a),  upon  the  detail  of 
the  fereral  species  of  crimes  and  misdemeanors,  with  the 
punishments  annexed  to  each  by  the  laws  of  England. 

And  here  we  shall  pursue  in  general,  and  so  far  as  the 
nature  of  the  criminal  law  permits,  the  same  arrangement 
which  we  adopted  for  the  illustration  of  the  law  relative  to 
civil  injuries  (6) ;  and  shall,  consequently,  be  led  to  treat — 
first,  of  offences  against  the  persons  of  individuals;  se- 
condly, against  their  property ;  and,  thirdly,  against  those 
public  rights  which  belong  in  common  to  all  the  different 
members  of  the  commonwealth. 

First,  then,  with  respect  to  those  crimes  which  affect 
the  persons  of  individuals. 

Were  such  offences  as  these,  and  such  as  are  committed 
•gainst  the  property  of  individuab,  confined  to  individuals 
only,  Qand  did  they  affect  none  but  their  immediate  objects, 
they  would  fall  absolutely  under  the  notion  of  private 
wrongs,  for  which  a  satisfaction  woold  be  due  only  to  the 
party  injured ;  the  manner  of  obtaining  which  was  the 
subject  of  our  inquiries  in  the  last  preceding  volume.  But 
the  wrongs  which  we  are  now  to  treat  of  are  of  a  much 
more  extensive  conieqoence ;  in  the  first  place,  because  it 
is  impossible  they  can  be  committed  without  a  violation 
of  the  laws  of  nnfurr — of  the  moral  as  well  as  political 

<•)  Vid«Mp.p.&t.       .";  .Nl«Mp).««l.iu.pf.4eB.aS.619.  530.MS. 
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[[rules  of  right;  secondly,  because  they  inchide  in  them 
almost  always  a  breach  of  the  public  peace ;  and,  lastly, 
because  by  their  example  and  evil  tendency,  they  threaten 
and  endanger  the  subversion  of  all  civil  society.  Upon 
these  accounts  it  is  that,  besides  the  private  Ratinfaction 
due  and  given  in  many  cases  to  the  individual  by  action 
for  the  private  wrong,  the  government  also  calls  upon  the 
ofrendcr  to  submit  to  public  punishment  for  the  public 
crime ;  and  the  prosecution  of  these  offences  is  always  at 
the  suit  and  in  the  name  of  the  sovereign ;  in  whom,  by 
the  tenure  of  our  constitution,  the  jus  ffladii,  or  executory 
power  of  the  law,  entirely  resides.  Thus,  too,  in  the  old 
Gothic  constitution,  there  was  a  threefold  punishment  in- 
flicted on  all  delinquents  :  first,  for  the  private  wrong  to 
the  party  injured ;  secondly,  for  the  offence  against  the 
sovereign  by  disobedience  to  the  laws ;  and,  thirdly,  for 
the  crime  against  the  public  by  their  evil  example ;  of 
which  we  may  trace  the  groundwork  in  what  Tacitus  tells 
us  of  his  Germans  (c),  that  whenever  offenders  were  fined, 
"  pars  mulcta  regi  vel  cinitati,  pars  ipsi  qui  vindicatur 
vel  propinquis  ejus  exsolvitur"'2 

[[Of  crimes  injurious  to  the  persons  of  private  subjects, 
the  most  principal  and  important  is  the  offence  of  taking 
away  life,  which  is  the  immediate  gifl  of  the  Great  Creator, 
and  of  which,  therefore,  no  man  can  be  entitled  to  deprive 
himself  or  another,  but  in  some  manner  either  expressly 
commanded  in,  or  evidently  deducible  from  those  laws 
wliich  the  Creator  has  given  us — the  divine  laws  of  either 
nature  or  revelation.]]  The  first  offence,  therefore,  to  be 
discussed  in  the  present  chapter  will  be  that  of — 

I.  \^Homicidef  or  destroying  the  life  of  man,  in  its  several 
stages  of  guilt,  arising  from  the  particular  circumstances 
of  mitigation  or  aggravation  which  attend  it.]] 

Now  homicide,  or  the  killing  of  any  human  creature,  is 
either  free  from  legal  guilt  (the  circumstances  being  such 

(c)  De  Mor.  Germ,  c  12. 
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M  to  render  it  justifiahUt  or  at  least  excuMbU),  or  it  is 
yr2viiio«4(</). 

I.  Juhtitiable  homicide  is  of  divers  kinds.  First,  such 
u  is  occasioned  by  the  due  execution  of  public  JHitice,  in 
putting  a  nialefuctor  to  death  who  hath  forfeited  his  life 
by  the  laws  of  his  country.  [This  is  an  act  of  necessity, 
and  even  of  civil  duty,  and,  therefore,  not  only  justifiable, 
but  iiduhle,  where  the  law  requires  it.     But  the  law 

luu-  _  e  it,  otherwise  it  is  not  justifiable:  therefore, 
wantonly  to  kill  the  greatest  of  malefactors  (such  as  a 
felon  or  a  traitor,  attainted  or  outlawed)  deliberately,  un- 
compelled  and  extrujudicially,  is  murder  (f).  For,  as 
Bractpn(y)  very  justly  obsenres,  "  istud  /wmicidium,  si  Jit 
**  ex  livarff  vel  deUctatiome  effundendi  hwmanum  tanguinemy 
**  licet  juste  occidalur  iste^  tamen  occisor  peecat  mortaliler, 
"  propter  inteiitionem  corruptam.*'  And,  farther,  if  judg- 
ment of  death  be  given  by  a  judge  not  authorized  by  lawful 
commission,  and  execution  is  done  accordingly,  the  judge  is 
guilty  of  murder  ig).  And,  upon  this  account.  Sir  Matthew 
Hale  himself,  though  he  accepted  the  place  of  a  judge  of 
tlie  Cummun  Pleas  under  Cromwell's  government,  since  it 
is  necessary  to  decide  the  disputes  of  civil  property  in  the 
worst  of  times,  yet  declined  to  sit  on  the  crown  side  at  the 
assizes  or  to  try  prisoners,  having  very  strong  objections 
to  the  legality  of  the  usurper's  commission  (/i)  ;  a  distinc- 
tion, perhaps,  rather  too  refined,  since  the  punishment  of 
crimes  is  at  least  as  necessary  to  society  as  maintaining 
the  boundaries  of  property.  Also  such  judgments,  when 
legal,  roust  be  executed  by  the  proper  officer  or  his  ap- 
pointed deputy  ;  for  no  one  else  is  required  by  law  to  do 
it,  which  n-fpiisition  it  is  that  justifies  the  homicide.     If 


id)  lttM-kuoMa«M-ni.Mit(vol.if.  WW  ■s4lif ■tho.  M  io  ilf  irit. 

p.  177)  M  or  1km  Vtmist  JmuybhU,  («)  1  lltJc.  P.  C.  497. 

ucmtmUt,  %wif^miMu  ;  ud  Ikk  •€•  (/  )  L.  3,  Ir.  3.  e.  4. 

eoitl*  with  Um  divtMoo  of  H«wkiM:  (f)  Hawk.  P.C.  b.  I,  e.S8.  kS; 

b«t  »iar«  ib«  puMng  of  Um  kUlalt  1  Halt,  P.  C  407. 

0C«o.  4.C.  ai.lotNalWrwudtMto-  (A)  BarMI  iiir<i«a. 
Ueaad.  ikis  divMM  apfMn  is  nqsifs 

VOL.  IV.  M 
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[^another  person  doth  it  of  his  own  head,  it  is  held  to  be 
murder  (0,  even  though  it  be  the  judge  himself  (A).  It 
must,  farther,  be  executed  servato  juris  ordine— it  must 
pursue  the  sentence  of  the  court.  If  an  officer  beheads 
one  who  is  adjudged  to  be  hanged,  or  vice  per«a,  it  is 
murder ;  for  he  is  merely  ministerial,  and,  therefore,  only 
justified  when  he  acts  under  the  authority  and  compulHion 
of  the  law  ;  but  if  a  sheriff  changes  one  kind  of  death  for 
another,  he  then  acts  by  his  own  authority,  which  extends 
not  to  the  commission  of  homicide,]]  otherwise  than  as 
according  to  the  sentence;  [[and,  besides,  this  licence 
might  occasion  a  very  gross  abuse  of  his  power.  The 
sovereign,  indeed,  may  remit  part  of  a  sentence,  as,  in 
the  case  of  treason,  all  but  the  beheading ;  but  this  is  no 
change,  no  introduction  of  a  new  punishment ;  and  in 
the  case  of  felony,  where  the  judgment  is  to  be  hanged, 
the  sovereign,  it  huth  been  said,  cannot  legally  order  even 
a  peer  to  be  beheaded.]] 

Secondly,  justifiable  homicide  may  be  [[committed  for 
the  advancement  of  public  justice ;]]  as  in  the  following 
instances  :  1.  Where  an  officer  or  his  assistant  in  the  due 
execution  of  his  office,  either  in  a  criminal  or  civil  case, 
arrests  or  attempts  to  arrest  a  party  who  resists,  and  is 
consequently  killed  in  the  struggle  (/);  2.  Qln  case  of  a 
riot  or  rebellious  assembly,  the  oflScers  endeavouring  to 
disperse  the  mob  are  justifiable  in  killing  them,  both  at 
common  law  and  by  the  Riot  Act,  1  Geo.  I.  c.  6(w);]] 
3.  QWhere  the  prisoners  in  a  gaol  assault  the  gaoler  or 
ofiicer,  and  he  in  his  defence  kills  any  of  them,  it  is  jus- 
tifiable, for  the  sake  of  preventing  an  escape  (n) ;]]  4.  Where 

(i)  1  Hale.  P.C.SOl  ;  Hawk.P.C  hook  iuforms  us  (De  Jure  Gotb.  I.  iii. 

b.  1,  C.  28,  1.9.  c.  5),    "  Furem,  si   aliler  capi   non 

(/t)  DalU  Jott.  C.  150.  "  poait,  oecidere  ptrwiiiiunt." 
(0  Foster,  270.  309  ;  I  Hal  P.  C.  (••)  1  Hal.  P.  C.  495 ;  Hawk.  P.  C. 

494.     This  is  similar  (as  Blackataoe  b.  1.  c  66,  a.  11, 12.     Aa  lo  the  Riot 

reaaarks,  vol.  iv.  p.  180)  lo  tb«  old  Act,  vide  poM,  in  tit. 

Gothic  coDstJtalions,   wbkb    Stiem-  («)  1  Hal.  P.  C.  496. 
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an  oflioer  or  his  aanttent,  in  the  due  execution  of  his  office, 
vimtM  or  attempU  to  trrest  ft  pftrty  for  felony  or  %  dftn* 
feroos  wooad  ghren,  and  the  party  having  notice  thereof 
fliee,  ftnd  is  killed  by  such  officer  or  asfiistant  in  the  pur- 
wuH  («) ;  5.  Where,  upon  such  offmce  at  last  described,  a 
private  person,  in  whose  sight  it  has  been  committed, 
arrests  or  eodeavoors  to  arrest  the  offender,  and  kills  him 
hi  reaiitance  or  flight  under  the  same  circumstances  as 
above  mentioned  with  regard  to  an  officer  (o).  But  in 
all  these  cases  Qthere  must  be  an  apparent  necessity — that 
ia,  it  most  be  shown  that]]  the  party  could  not  be  other- 
wise aecnred,  Qthe  hot  could  not  be  suppressed,  the  pri- 
•ooen  ooold  not  be  kept  in  hold,  unless  such  homicide  was 
eonmitted :  otherwise,  without  such  absolute  necessity,  it 
is  not  justifiable.]] 

Thirdly,  Qsuch  homicide  as  is  committed  for  the  preven- 
tiom  41^  amy  forcible  and  atrocious  crime  (9)  is  justifiable  by 
IIm  law  of  nature  (r),  and  also  by  the  law  of  England  as 
it  stood  so  early  as  at  the  time  of  Bracton  (s)]],  and  as  it 
■laads  at  the  present  day  (<).  QI  f  any  person  attempts  the 
robbery  or  murder  of  another,  or  attempts  to  break  open 
•  boose  M  tAe  nigkt  time  (which  extends  also  to  an  attempt 
to  bum  it  (a) ),  and  shall  be  killed  in  such  attempt]]  either 
by  the  party  assaulted,  or  the  owner  of  the  house,  or  the 
servant  attendant  upon  either,  or  any  other  person  present 
and  interposing  to  prevent  mischief  (x),  Qhe  slayer  shall 
be  acquitted  and  discharged.  This  reaches  not  to  any 
criflM  aaaooompanied  with  force,  as  picking  of  pockets ; 

(■)F«a.t71.  tioo  efUMlawMlaid  down  in  Um  test. 

(•)  Ibid. .  %  H*k,  P.  C.  77.  n.  tku  ttauilt  bAvii^  bwa  aMdt  {mm 

A*  !•  Ik*  killiai  bj  a  privaM  pawos  FaaL  tit,)  tmntj  is  aCnMsoaof  ib« 

wW  MiSila  M  laapibM  oaly.  aad  ia  wos  law. 


I.  vMa  S  Hak.  P.  C.  S3.  M  ;         (r)  Pmff.  L.  of  N.  I.  ii.  c.  6. 
PoaL  318.    Il  awM  k  b  oM  jmU-  (i)  U  S.  U.3,  c  36. 


(f)  Vida  Mawgridp't  caaa.  Kayl. 
(f )  PmC  376  i  Hawk.  P.  C  k  l.      118.  139. 
ct8,  akSl.t4.    TiM  rapaal  aT  iIm  (*)  I  Ifala.  P.  C.  488. 

alalalaafS4H«tt.8.r.6il780«a.4.  (i)Poat374. 

c  SI),  Ihm  nhiawUy  sMda  ••  aliara> 

u2 


100  BOOK  VI.— OP  CRIMB8. 

[[or  to  the  breaking  open  of  any  house  in  the  day  time, 
unless  it  carries  with  it  an  attempt  of  robbery,]]  murder, 
or  the  like  (_y).     [[So  the  Jewish  law,  wli  i shed  no 

theft  with  death,  mukcB  homicide  onlyji  >   incase 

of  nocturnal  housebreaking  :  "  if  a  thief  be  found  break- 
"  ing  up,  and  !»e  be  smitten  that  he  die,  no  blood  shall  be 
"  shed  for  him ;  but  if  the  sun  be  risen  upon  him,  there 
"  shall  blood  be  shed  for  him,  for  he  should  have  made 
"  full  restitution"  (t). 

At  Athens,  if  any  theft  was  committed  by  night,  it  was 
lawful  to  kill  the  criminal,  if  taken  in  the  fact  (a) :  and  by 
the  Roman  law  of  the  Twelve  Tables,  a  thief  might  be  slain 
by  night  with  impunity,  or  even  by  day,  if  he  armed  himself 
with  any  dangerous  weapon  (6) ;  which  amounts  very  nearly 
to  the  same  as  is  permitted  by  our  own  constitutions.  The 
Roman  law  also  justifies  homicide  when  committed  in 
defence  of  the  chastity  either  of  one's  self  or  relations  (c) : 
and  so  also,  according  to  Selden  (<f ),  stood  the  law  in  the 
Jewish  republic.  The  English  law  likewise  justifies  a 
woman  killing  one  who  attempts  to  ravish  her(e);  and 
so  too  the  husband  or  father  may  justify  killing  a  man 
who  attempts  a  rape  upon  his  wife  or  daughter ;  but  not 
if  he  takes  them  in  adultery  by  consent,  for  the  one  is  for- 
cible and  felonious,  but  not  the  other  (/).  And  no  doubt 
the  forcibly  attempting  a  crime  of  a  still  more  detestable 
nature  may  be  equally  resisted  by  the  death  of  the  unna- 
tural aggressor  ig)^ 

(y)  1  Hal.  p.  C.  488  ;  1  Eatt,  P.  C.  («)  Bac.  Elem.  34  ,  Hawk.  P.  C. 

c.  5,  a.  44  i  Hawk.  P.  C.  b.  i.  c.  28,  b.  i.  c.  28.  >.  21 ;  Foat.  274. 

a.  23  ;  FosU  274  ;  aee  also  24  Hen.  8.  (/)  1  Hal.  P.  C.  485,  486. 

e.  6,  now  repealed  by  9  Geo-  4,  c.  31.  (g)  Blackstone  here  proceeOs  (vol. 

(i)  Ex.  xzii.  V.  2.  iv.  p.  181)  to  give  his  opinioD  of  the 

(a)  Potter,  Antiq.  b.  i.  c.  24.  principle   upon   which    homicide  be- 

(6)  Cic.  pro  Milooe,  3 ;  Ff.  9, 2, 4.  comes  justifiable  when  for  the  preven- 

(c)    "  Divut    Ifiidrionui  re$ertptit  tioo  of  crime.     He  says,  "  The  one 

"  turn  f  Ml  $tuprum  tibi  vtl  $ui$  infer-  "  uniform  principle  that  runs  through 

**  entem  oeeidit,    dimittendum." — Ff.  "  our  own  and  all  other  laws  seems  to 

48,  8,  1.  "  be  Ibis,  that  where  a  crime,  in  itself 

{4)  De  Legibas  Hebraeor.  1.  iv.c.  3.  "  cipital,  is  endeavoured  to  be  com- 
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Fourthly,  there  is  one  species  of  justitiable  homicide 
Qwhcrc  the  party  slain  is  equally  innocent  as  he  who 
occasions  his  death ;  and  yet  this  homicide  is  also]]  jus- 
tifiable (A)  [[from  the  great  universal  principle  of  self-pre- 
servation, which  prompts  every  man  to  save  his  own  life 
preferably  to  that  of  another,  where  one  of  them  must 
inevitably  perish ;  as  among  others,  in  that  case  mentioned 
by  Lord  Bacon  (i),  where  two  persons  being  shipwrecked, 
and  getting  on  the  same  plank,  but  finding  it  not  able  to 
save  them  both,  one  of  them  thrusts  the  other  from  it, 
whereby  he  is  drowned.]] 

2.  [[Excusable  homicide  is  of  two  sorts,  either  per  infoV' 
>tm,  by  misadventure,  or  se  defewiendo^  upon  a  sudden 
iiiiiay. 

[[First,  homicide  per  infortunium  is  where  a  man,  doing 
a  lawful  act  without  any  intention  of  hurt,  unfortunately 
kills  another ;  as  where  a  man  is  at  work  with  a  hatchet, 
and  the  head  thereof  flies  ofl'  and  kills  a  standcr  by,  or 
where  a  person  is  shooting  at  a  mark,  and  undesignedly 
kilb  a  man  (A);  for  the  act  b  lawful,  and  the  eflect  is 
merely  accidental.  So  where  a  parent  is  moderately  cor- 
recting his  child,  a  master  his  apprentice  or  scholar,  or  an 
ofiiccr  punishing  a  criminul,  and  hap{>ens  to  occasion  his 
death,  it  is  only  nnsadventure,  for  the  act  of  correction 

"  nrtlail  bj  forct,  it  n  lawfal  to  rcpd  reel,  it  will  follow  tlial,  is  rape  bM 

**  tkat  fare*  by  Um  dmtii  of  tb«  party  now  cnwd  to  be  capital,  tlie  jattifica* 

**  aUMiptiaf  .**    And  at  tka  taaM  tina  tioa  of  bonicMla  (or  tha  pr«Taatioo  of 

ka  eaabatt  tW  daeiriaa  of  Locka'a  rapa  is aho takaa away ;  battbaracM 

Eiaay  ea  Oaiaiiiawt.    p.  9,    e.  6,  bs  so  doabt  that  it  remaina  in  full 

"  That  all  — aar  of  forea,  wilboat  fefca. 

"  right,  apoa  a  aaa's  paraea.  pata  (A)  Blackaieaa  «ya  tatruMt  (vol. 

«*biai  io  a  atotc  of  war  with  tba  af>  i«.  ^.186);  bat  it  acaoM  claar  that  thk 

"  fraaioi.  aoJ,  of  coaaaqoaoca,  baiaf  ia  a  eaaa  af  Jaalilabla  aad  oot  oMfaiy 

"  ia  aacb  a  tlata  of  war.  ba  nay  law*  aaemabla  boaaidda.  aod  it  ia  ao raakad 

•'  rally  kill  Mn  tbat  pata  bin  oadar  by  Hawkia*.  P.  C.  b.  i.  c.  38.  a.  30. 

"  tbia  asMlafal  iHtoaiat.''     Wa  oiay  (i)  Elaa.  e.  6.    8aa  alae  Hawk, 

ba  allawad,  bowavar,  la  qaaatioa  tba  P.  C.  b.  i.  c  t8.  a.  M. 

loftbafcraaraawallaalba  (k)  Hawk.F.C.b.Uc.l9.aa.a.«. 


Itxm  aplaiea.    If  tba  fonaar  ba  cor* 
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[[was  lawful ;  but  if  he  exceeds  the  bounds  of  moderatioD 
either  in  the  manner,  the  instrument,  or  the  quantity  of 
punishment,  and  death  ensues,  it  is  manslaughter  at  least, 
and  in  some  cases,  according  to  the  circumstances,  mur- 
der (/);  for  the  act  of  immoderate  correction  is  unlawful. 
Thus  by  an  edict  of  the  emperor  Constantine  (m),  .when 
the  rigour  of  the  Roman  law  with  regard  to  slaves  began 
to  relax  and  soflen,  a  master  was  allowed  to  chastise  his 
slave  with  rods  and  imprisonment,  and  if  death  accidentally 
ensued,  he  was  guilty  of  no  crime ;  but  if  he  struck  him 
with  a  club  or  a  stone,  and  thereby  occasioned  his  death, 
or  if  in  any  other  yet  grosser  manner,  "  immoderate  suo 
Jure  utatur  tunc  reus  homicidii  sit." 

But  to  proceed.  A  tilt  or  tournament,  tlu-  martial  diver- 
sion of  our  ancestors,  was  however  an  unlawful  act,  and 
so  are  boxing  and  sword-playing,  the  succeeding  amuse- 
ments of  their  posterity ;  and  therefore  if  a  kni£;ht  in  the 
former  case,  or  a  gladiator  in  the  latter,  be  killed,  such 
killing  is  felony  or  manslaughter.  But  if  the  sovereign 
command  or  permit  such  diversion,  it  is  said  to  be  only 
misadventure,  for  then  the  act  is  lawful  (n).  In  like  manner, 
as  by  the  laws  both  of  Athens  and  Rome,  he  who  killed 
another  in  the  pancratium,  or  public  games  authorized  or 
permitted  by  the  state,  was  not  held  to  be  guilty  of  homi- 
cide (o).  Likewise  to  whip  another's  horse,  whereby  he 
runs  over  a  child  and  kills  him,  is  held  to  be  accidental  in 
the  rider,  for  he  has  done  nothing  unlawful,  but  man- 
slaughter in  the  person  who  whipped  him,  for  the  act  was 
a  trespass,  and  at  best  a  piece  of  idleness,  of  dangerous 
consequence  ( p).  And  in  general,  if  death  ensues  in  con- 
sequence of  a  dangerous,  idle,  and  unlawful  sport,  as 
shooting  or  casting  stones  in  a  town,  or  the  barbarous 
diversion  of  cock-throwing, — in  these  and  similar  cases 

(0  I  Hal.  P.  C.  473,  474 ;  Htwk.  (a)  Plato  de  Leg.  I.  vii. ;  Ff.  9. 2.  7. 

P.  C.  b.  i.  c.  29,  a.  6.  (p)  Hawk.  P.  C.  b.  i.  c.  29.  a.  3  ; 

(m)  Cod.  I.  Ii.  u  14.  Ward'a  caae.  1  Eut.  P.  C.  270. 
(n)  Hawk.  P.  C.  b.  1.  c.  29.  a.  8. 
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[[the   '  r  manalaughter,  and  not  misadTenture 

only,!  lawful  acU(;)). 

Secondly,  homicide  se  dtfmdendo,  upon  a  sudden  af- 
^y  (9)'  '  "^^^^  rather  than  justifiable  by  the 

English  1  <  ,  (cies  of  self  defence  must  be  distin- 

miiiihed  from  that  just  now  mentioned,  as  calculated  to 
I  e  perpetration  of  an  atrocious  crime,]]  and  where 

II.  ._.„r  is  himself  free  from  all  blame (r),  [[which  is  not 
not  only  a  matter  of  excuse,  but  of  justification.  But  the 
■elf  defenoe  which  we  are  now  speaking  of  is  that  whereby 
a  man  may  protect  himself  from  an  assault  or  the  Uke,  in 
the  course  of  a  sudden  brawl  or  quarrel,  by  killing  him 
who  assaults  biro  ;[]  in  which  latter  case  the  law  presumes 
both  parties  to  be  in  some  degree  in  fault  («).  [[And  this 
b[]  one  instance  of  (/)  [[what  the  law  expresses  by  the  word 
cAamee  wtedUy^  or,  m  some  chose  rather  to  write  it,  chaud 
wttdley;  the  former  of  which  in  its  etymology  signifies 
a  ca$mtU  affray,  the  latter  an  aflray  in  the  heat  of  blood  or 
passion;  both  of  them  of  pretty  much  the  same  import; 
but  the  former  is  in  common  speech  too  often  erroneously 
applied  to  any  manner  of  homicide  by  misadventure, 
whereas  it  appears  by  the  statute  24  Hen.  VI 11.  c.  5,  and 
oar  antaeot  books,  tluit  it  is  properly  applied  to  such  kill- 
ing M  happens  upon  a  sudden  rencounter  (a).  This  right 
of  natural  defence  does  not  imply  a  right  of  attacking ;  for, 
instead  of  attacking  one  another  for  injuries  past  or  im- 
pending, men  need  only  have  recourse  to  the  prt^r  tri- 

if)  1  Hal.  P.  C.  471 ;  Jmk.  375;      m»Hmf  u  coiImJ  to  Um  cm*  of  ts- 
Hawk.  P.C.  b.i.c.90.  ».  1.  imiIIi  liiwciJt  w  wlf 


(«)  ThM  i»  rsIM  bjr  Mr.  Jaaiica  mMm  •Knj.    It  it  cUat  tk«^  tU 

Foaltr.  "  boaiicid*  w  drftmdami*  ■poo  tans  c^mllj  appKn  le  MSMUaghtcr 

ckaoM  ■Mdlcy."    rMt.t76.  ea  %  mMm  qwnvl.    VU*  auu  34 

(r)  llairfc.  P.  C.  b.  i.  c.  38.  *.  34.  Hta.S.e.  6;  Kfl]rl.e7  ;  S  lMt.66.fi0: 

(«)  IbMl.    Hm ateyvr  ia  hewtvw  m  Hawk.  P.  C.  b.  u  c  90,  «.  1  i  FoM. 

loifir  p— iafciMa  hj  Uir,  tkM|k  it  376. 

«M  (onMrijr  otkantiM.     Vwla  poM.  (■>  Sm  Mtkoritiw  ia  laal  aala. 

p.  lot.  Blackaiaoa  uyt,  aacli  kilUnf  aa  lup* 


<t)  BlirtMiai  Ua  haM  fUlaa  bM*      paM  l«  m^f  Atftmm  apaa  a  MMklaa 
tlManarafeaMMariagilMlKBdUMf      wsceaalar.    Sad  vida  laal  aala. 
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[[Utiii.ii-^  oi  jii-iH  I-.  They  cannot  therefore  lefjally  exercise 
this  right  of  preventive  defence  but  in  sudden  and  violent 
cases,  when  certain  and  immediate  suffering  would  be  the 
cor  --  ■  -ire  of  waiting  for  the  assistance  of  the  law. 
y\  '  .to  excuse  homicide  by  the  plea  of  self  defence, 

it  must  appear  that  the  slayer  had  no  other  possible  or  at 
least  probable  means  of  escaping  from  his  assailant. 

It  is  frequently  difficult  to  distinguish  this  species  of 
homicide  in  self  defence,]]  upon  sudden  affray,  [[from  that 
of  manslaughter  in  the  proper  legal  sense  of  the  word  (x). 
But  the  true  criterion  between  them  seems  to  l>e  this  : 
when  both  parties  are  actually  combating  at  the  time  when 
the  mortal  stroke  is  given,]]  or  the  slayer  was  not  at  that 
time  in  immediate  danger  of  death  (y),  Qhe  slayer  is  then 
guilty  of  manslaughter :  but  if  the  slayer  hath  not  begun 
to  fight,  or,  having  begun,]]  declines  or  [[endeavours  to 
decline  any  farther  struggle,  and,  afterwards,  being  closely 
pressed  by  his  antagonist,  kills  him  to  avoid  his  own  de- 
struction, this  is  homicide  excusable  by  self  defence  ( z ). 
For  which  reason  the  law  requires  that  the  person  who 
kills  another  in  his  own  defence,  should  have  retreated  as 
far  as  he  conveniently  or  safely  can,  to  avoid  the  violence 
of  the  assault,]]  before  he  gives  the  mortal  stroke  (a),  [[and 
that,  not  fictitiously,  or  in  order  to  watch  his  opportunity, 
but  from  a  real  tenderness  of  shedding  his  brother's 
blood  (6).  And  though  it  may  be  cowardice,  in  time  of 
war  between  two  independent  nations,  to  flee  from  an 
enemy,  yet  between  two  fellow-subjects  the  law  counte- 
nances no  such  point  of  honour :  because  the  sovereign 
and  his  courts  are  the  vindices  injur iarum,  and  will  give 

(<)  3  Intl.  SS.  it  t*  homiritla  u  irftrndtmAo  naXy.     1 

(y)  Fort.  277.  H  ile.  P.  C.  479  ;  Hawk.  P.  C.  b  I, 

(t)  Ibid.  c.  29.  s.  15. 

(a)  Blackttone  sayt   "  before   he  (ft)  If  a  mta  tuike  another  upon 

tarot  upon  hit  assailant ;"  4  Bl.Com.  malice  p'epcnte,  and  then  6y  to  lh« 

185.     But  though  a  person  reireaiioj;  wall,  and  there  kill  him  in  hit  own 

to  the  wall  should  give  teveral  woundt  defence,  he  it  guilty  of  murder.  Hawk, 

io  tbecoorae  of  his  retreat,  yet  if  he  P.  ('.  b.  1,  c.  29,  t.  17. 
gi*et  DO  mortal  one  till  he  geu  thither. 
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[[to  the  party  wronged  all  the  Mtisfkction  he  deserves  (r). 
In  tliM  the  civil  law  also  agrees  with  ours,  or  perhaps 
goes  rather  farther, — **  qui  cwn  a  titer  tueri  te  non  po^ 
nnt,  damni  culpam  dederint^  innoxii  iunC  (</).  The  party 
assaulted  must  therefore  flee  as  far  as  he  conveniently  can, 
either  by  reason  of  some  wall,  ditch  or  other  impediment, 
or  as  far  as  the  fierceness  of  the  assault  will  permit  him  {e) ; 
for  it  may  be  so  fierce  as  not  to  allow  him  to  yield  a  step 
without  manifest  danger  of  his  life  or  enormous  bodily 
harm,  and  then  in  his  defence  he  may  kill  his  assailant 
instantly.  And  this  is  the  doctrine  of  universal  justice  (/), 
as  well  as  of  the  municipal  law. 

And,  as  the  wMnmer  of  the  defence,  so  is  also  the  time 
to  be  considered ;  for  if  the  person  assaulted  does  not  fall 
upon  the  aggressor  till  the  fray  is  over,  or  when  he  is 
running  away,  this  is  revenge  and  not  defence.  Neither 
under  the  «    '  f  self  defence  will   the  law   permit  a 

man  to  screi ;  if  from  the  guilt  of  deliberate  murder ; 

for  if  two  persons,  A.  and  B.,  agree  to  fight  a  duel,  and  A. 
gives  the  first  onset,  and  B.  retreats  as  far  as  he  safely  can, 
and  then  kills  A.,  this  is  murder,  because  of  the  previous 
malice  and  concerted  design  {g).  But  if  A.,  upon  a  sudden 
quarrel,  assaults  B.  first,  and  upon  B.'s  returning  the  as- 
sault, A.  really  and  bon&  fide  flies ;  and,  being  driven  to 
the  wall,  turns  again  upon  B.  and  kills  him:  this  may  be 
$e  defendendo  according  to  some  of  our  writers  {h) :  though 
others  (i)  have  thought  this  opinion  too  favourable,  in- 
asmuch as  the  necessity,  to  which  he  is  at  last  reduced, 
originally  arose  from  his  own  fault  (A).  Under  this  excuse 
of  self  defence,  the  principal  civil  and  natural  relations 
are  comprehended ;  therefore  master  and  servant,  parent 
and  child,  husband  and  wife,  killing  an  assailant  in  the 
necessary  defence  of  eech  other  respectively,  are  excused ; 

(•)  1  lUk.  P.  C.  481.  (I)  Hawk.  P.  C.  b.  t.  c.  S9.  ■.  17. 

{4\  ft.  9.  3.  45.  (li)  It  iIm  Im  Mow  w««  »mIi  m* 

(«)  I  H«k.  P.  C.  483.  lies  prtpMM.  aad  Ml  apo*  a  mUm 

(/)  Paff.  b.a,  e.  6.  a.  13.  qaanci,  ilw  caM  ia  charlj  aiwiar. 

it)  I  llala.  P.  C.  479.  V  alt  tap.  p.  104. 
(*)  llMl.48^ 
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[[the  Act  of  the  relation  assisting  being  construed  the  same 
u  the  act  of  the  party  himself  (/).]] 

JExauabU  homicide  in  both  the  species  here  described 
was  formerly  considered  as  involving  in  it  some  degree  of 
legal  blame  or  punishment,  and  as  distinguishable  in  this 
respect  from  that  which  vfOB  justifiable.  In  the  case  of  mis- 
adventure the  law  presumed  negligence,  or  at  least  a  want 
of  suihcient  caution  in  him  who  was  so  uufortunate  as  to 
commit  it:  who  therefore  was  not  altogether  faultless (m). 
[[And  as  to  the  necessity  whi(-)'  s  a  man  who  kills 

another]]  in  a  sudden  fray  \^se  a  j  do,  Lord  Hacon  («) 

entitles  it  necessitas  cvlpabilis.'^  For  it  was  always  in- 
tended (as  before  remarked)  that  Qthe  quarrel  or  asBault 
arose  from  some  unknown  wrong,  or  some  provocation 
in  word  or  deed :  and  since  in  quarrels  both  parties  may 
be,  and  usually  are,  in  some  fault :  and  it  scarce  can  be 
tried  who  was  originally  in  the  wrong  :  the  law  would  not 
hold  the  survivor  entirely  guiltless.  The  law  besides  might 
have  a  farther  view  to  make  the  crime  of  homicide  more 
odious,  and  to  caution  men  how  they  ventured  to  kill  an- 
other upon  their  own  private  judgment ;  by  ordaining  that 
he  who  slays  his  neighbour,  without  an  express  warrant 
from  the  law  so  to  do,  shall  in  no  case  be  absolutely  free 
from  guilt.]] 

Nor  was  Qtlie  law  of  England  singular  in  this  respect. 
Even  the  slaughter  of  enemies  required  a  solemn  purga- 
tion among  the  Jews :  which  implies  that  the  death  of  a 
man,  however  it  happens,  will  leave  some  stain  behind  it. 
And  the  Mosaical  law  (o)  appointed  certain  cities  of  refuge 
for  him  who  killed  his  neighbour  unawares  :  "  as  if  a  man 
"  goeth  into  the  wood  with  his  neighbour  to  hew  wood,  and 
"  his  hand  fetches  a  stroke  with  his  axe  to  cut  down  a  tree, 
**  and  the  head  slippeth  from  the  helve,  and  lighteth  upon 
"  his  neighbour  that  he  die,  he  shall  flee  unto  one  of  these 
"  cities  and  live."  But  it  seems  he  was  not  held  wholly 
blameless  any  more  than  in  the  English  law  :  since  the 

(/)  1  Hale,  P.  C.  484.  (n)  F.lem.  c.  5. 

(«>  Hawk.P.C.  b.  1,  r.  2R,t.  24.  (o)  Numb.  xxxv.  and  DcuL  liz. 
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[[•vwiger  of  blood  migbt  tby  him  before  he  reached  his 
MylttiD,  or  if  he  afterwurda  stirred  out  of  it  till  the  death 
of  the  high  priest.  In  the  imperial  law,  likewise  (p),  casual 
homicide  was  excnaed  by  the  indulgence  of  the  emperor, 
Mgned  with  bis  own  sign  manual,  "  adnotatione  primdpis  :** 
otherwise  the  death  of  •  man,  however  committed,  was  in 
■OOM  degree  punishable.  Among  the  Greeks  (9)  homicide 
by  misfortune  was  expiated  by  voluntary  banishment  for  a 
year  (r).  In  Saxony  a  fine  was  paid  to  the  kindred  of  the 
slain  :  which  also  among  the  Western  Goths  was  little  in- 
ferior to  that  of  voluntary  homicide  (<) ;]]  and  formerly  in 
France  (/),  no  person  was  ever  absolved  in  cases  of  this 
nature,  [[without  a  largess  to  the  )>oor,  and  the  charge  of 
certain  masses  for  the  soul  of  the  party  killed. 

The  penalty  inflicted  by  our  laws  is  said  by  Sir  Edward 
Coke  to  have  been  antiently  no  less  than  death  (u),  which, 
bowerer,  is  with  reason  denied  by  later  and  more  accurate 
writers  (x).  It  seems  rather  to  have  consisted  in  a  forfei- 
tore,  some  say  of  all  the  goods  and  chattels,  others  only 
of  part  of  them,  by  way  of  fine  or  weregUd  (y ) ;  which  was 
probably  disposed  of,  as  in  France,  in  pios  usus,  according 
to  the  humane  superstition  of  the  times,  for  the  benefit  of 
kis  soqI  who  was  suddenly  sent  to  his  account,  with  all  his 
imperiections  on  his  head.  But  that  reason  having  long 
ceased,  and  the  penalty,  especially  if  a  total  forfeiture, 
growing  more  severe  than  was  intended,  in  proportion  as 
personal  property  became  more  considerable,  tlie  delin- 
quent had,  as  early  as  our  records  will  reach  (s),  a  par> 
don  and  writ  of  restitution  of  his  goods  as  a  matter  of 
course  and  right,  only  paying  for  suing  out  the  same  (a).]] 

(f )  C«4.  9.  16.  6.  (a)  aikn.da  JwvOvlk.  I.S.  e.  4. 

(f)  PUled*  Ltf.  1.9.  (I)  4  blmek.  CMk  188.  calM  D* 

(r)  T«  tbW  •xpiaiiea  hj  tenth*  MorMj  o«  lk»  Digttt. 

■Mat  lU  fit'n  of  PaimlM  b  Hmmt  («)  t  laM.  148.  816. 

■Mj  b«  Umfkl  lo  ftllad*.  »kM  W  rt.  (x)  1  lUW.  P.  C.  486  .  Ha»k.  P. 


AiliiWw,  ia  IM  iwMly-ilNrd  C.  k  I.  c  89.  •.  SI ;  FmL  ttS. 
HM.  tWi.  «!«•  •  dM.  IM  tMM  ob.  (y)  r«l.887. 

Iig«d  10  8m  bit  emiatr;  (of  MMaliy  (t)  PoM  888. 

kUliaflii»pU)Mlo«— -•«««(•<■  Mi-  (•>  fl««*k.P.  C  b.  8.  c.  37.  •. 8. 
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And  in  later  times,  to  prevent  this  expense  in  cases  where 
the  death  notoriously  happened  by  misadventure  or  in  self 
defence,  the  judges  usually  directed  a  general  rerdict  of 
acquittal  (c).  But  by  statute  9  Geo.  IV.  c.  31,  «.  10,  it  is 
now  provided  that  no  punishment  or  forfeiture  shall  be 
henceforth  incurred  by  any  person  who  shall  kill  another 
by  misfortune  or  in  his  own  defence,  or  in  any  other  manner 
without  felony.  So  that  all  practical  distinction  between 
justifiable  and  excusable  homicide  is  now  at  length  wholly 
done  away. 

3.  ^Felonious  homicide  is  an  act  of  a  very  different  na- 
ture from  the  former,  being  the  killing  of  a  human  crea- 
ture, of  any  age  or  sex,  without  justihcation  or  excuse. 
This  may  be  done  either  by  killing  one's  self  or  another 
man. 

Self  murder^  the  pretended  heroism,  but  real  cowardice, 
of  the  Stoic  philosophers,  who  destroyed  themselves  to 
avoid  those  ills  which  they  had  not  the  fortitude  to  endure, 
though  the  attempting  it  seems  to  be  countenanced  by  the 
civil  law  (d),  yet  was  punished  by  the  Athenian  law  with 
cutting  off  the  hand  which  did  the  desperate  deed  (e). 
And  also  the  law  of  England  wisely  and  religiously  con- 
siders that  no  man  hath  a  power  to  destroy  life,  but  by 
commission  from  God,  the  author  of  it :  and  as  the  suicide 
is  guilty  of  a  double  offence:  one  spiritual,  in  invading  the 
prerogative  of  the  Almighty,  and  rushing  into  his  imme- 
diate presence  uncalled  for ;  the  other  temporal,  against 
the  sovereign,  who  hath  an  interest  in  the  preservation 
of  all  his  subjects :  the  law  has  therefore  ranked  this 
among  the  highest  crimes,  making  it  a  peculiar  species  of 
felony,  a  felony  committed  on  one's  self.  And  this  admits 
of  accessaries  before  the  fact,  as  well  as  other  felonies : 
for  if  one  persuades  another  to  kill  himself,  and  he  does  so, 

(c)  FmL  28fl ;  4  Ula.  Com.  188  ;  "  aut  pudnre,  mori  maluit,  non  aiii- 

•nd  (M  Chmliao't  oo(«  at  that  place.  "  madvertalur  in  turn." — Ff.  49,  16, 

(</)  "  Si  f MM  impatiaUia  doUtr'u, aut  6. 
*'  t»iio  vitm,  flvt  morbo,  mut  fnnrt,  («)  PoU.  Antiq.  b.  I,  c.  26. 
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[[the  ttdvber  is  guilty,]]  as  the  Iftw  is  laid  down  by  Black- 
atone,  Qof  murder  (jf).  A  felo  de  m,  therefore,  is  he  that 
deliberately  puts  an  end  to  his  own  existence ;]]  and  he 
alto  is  so  considered,  who,  maliciously  attempting  to  kill 
another,  occasions  his  own  death  ;  as  where  a  roan  shoots 
at  another,  and  the  gun  bursts  and  kills  himself  (^).  But 
if  a  man  is  killed  at  his  own  request  by  the  hand  of  an- 
other, the  former  is  not  deemed  in  law  a/e/o  de  se,  though 
the  latter  is  a  murderer  (A).  In  homicide  committed  on 
H  self  [[the  party  must  be  of  years  of  discretion,  and 
)u  !iis  senses,  else  it  is  no  crime.  But  this  excuse  ought 
not  to  be  strained  to  that  length  to  which  our  coroner's 
juries  are  apt  to  carry  it,  viz.  that  the  very  act  of  suicide 
is  an  evidence  of  insanity  :  as  if  every  man,  who  acts 
contrary  to  reason,  had  no  reason  at  all :  for  the  same 
argument  would  prove  every  other  criminal  non  compos 
as  well  as  the  self  murderer.  The  law  very  rationally 
judges,  that  every  melancholy  or  hypochondriac  fit  does 
not  deprive  a  man  of  the  capacity  of  discerning  right  from 
wrong :  which  is  necessary,  as  was  observed  in  a  former 
chapter  (i),  to  form  a  legal  excuse.  And  therefore  if  a 
real  lunatic  kills  himself  in  a  lucid  interval,  he  is  a  feh 
d«  «e  as  much  as  another  man  (A). 

(/)K«jl«.136.    IllMsUtBMaM      nioAl  law  tgrec  in  thb  respect  with 
•djadfed  Uwt  Mcb  ■cewnij  >•  ■•<      Bhckatooe.    "  It  »  not  every  omUih 


lnM*«iWtrWCBrM«fder.Mb»pria«  cMy  or  bjundieadriM  ditteinperihat 

ciyd  nmmt  be  triad.     R.  *.  Roeeell.  deoomiDatce  a  BMa  mm  n>mpa»,"  uyt 

I  Mea.  C.  C.  R.  366 ;  R.  •.  I^addiag-  Sir  M.  Hale.  vol.  i.  p.  41).  "  (or  tbara 

laa,  0  C.  &  P.  79.    If  two  penoes,  are  few  wbo  commit  ibia  oCmm  (oI 


baaaiei.  mataallj  aftaa  la  cammk  a«iaida)balaia«adarBMbiaiiautioa; 

aairida  MfeiWr.  aad  ac«aidia|lj  Uka  bat  it  aiaet  ba  eacb  aa  aliaaatioa  of 

pohoa  or  tba  liba  lo|atber.  aad  oaa  mind  ibat  raadefa  ibem  to  be  aiadaMa 

aaifdiea,tbaMumetia|«iltyormar.  ac  fraatie,  ar  daatitata  of  laaeoa.** 

der.    R.  w.  Dytoa.  R.  At  R.  633  i  R.  Aod  Uawkiaa.  b.  1.  c.  37.  a.  S.  lay* 

a.  AHeaa.  8C.  &  P.  418.  dowa  a  umilar  doctiiar,  aod  rap«o- 

(f)  Hawk.  p.  C.  b.  1.  e.37,  a.  4.  bataa  tba  aoliea.  wbich  be  taya  has 

(*)  Ibid.  a.  S.  aoacroaalably  pr««ail«d  of  lata,  ibat 

(0  Vide  sapi  p.  78.  tvciy  oa«  wbo  kilb  biaMlf  maat  ba 

(k)  1  Halo,  P.C.  41^    Tbaviaws  mm  nayii.    Of  coarse  It  is  to  be  ob- 

af  oar  aaal  amiaaat  writars  apaa  eri-  Mrvad,  bowavar,  tbat  ibera  aia  aiaay 
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QBut  now  the  question  follows,  what  punishment  can 
human  laws  inflict  on  one  who  has  withdrawn  himself 
from  their  reach  ?  They  can  only  act  upon  what  he  has 
lefl  behind  him — his  reputation  and  fortune;]]  and  this 
the  law  of  England  formerly  did  with  the  greatest  severity. 
It  acted  Qon  the  former  by  an  ignominious  burial  in  the 
highway,  with  a  stake  driven  through  his  body,]]  and 
without  Christian  rites  of  sepulture ;  Qon  the  latter,  by  a 
forfeiture  of  all  his  goods  and  chattels  to  the  king,  hoping 
that  his  care  for  either  his  own  reputation  or  the  welfare 
of  his  family  would  be  some  motive  to  restrain  him  from 
80  desperate  and  wicked  an  act.]]  But  the  only  conse- 
quences now  are,  the  forfeiture  and  the  deprivation  of 
Christian  rites.  For  by  4  Geo.  IV.  c.  52,  s.  1,  it  is  pro- 
vided tliat  it  shall  not  be  lawful  for  the  coroner  to  direct 
the  interment  of  a  felo  de  se  in  any  public  highway ;  but 
he  shall  direct  him  to  be  interred,  without  any  stake  being 
driven  into  his  body,  in  the  churchyard  or  other  burying 
ground  within  twenty-four  hours  after  the  inquisition,  and 
between  nine  and  twelve  at  night;  it  being  declared,  how- 
ever, that  this  shall  not  authorize  the  rites  of  Christian 
burial.  As  to  the  forfeiture,  it  is  observable  that  it  has 
relation  []to  the  time  of  the  act  done  in  the  felon's  lifetime, 
which  was  the  cause  of  his  death.  As  if  husband  and  wife 
be  possessed  jointly  of  a  term  of  years  in  land,  and  the 
husband  drowns  himself,  the  land  shall  be  forfeited  to  the 
king,  and  the  wife  shall  not  have  the  survivorship.  For 
by  the  act  of  casting  himself  into  the  water  he  forfeits  the 
term,  which  gives  a  title  to  the  king  prior  to  the  wife's  title 

cases  of  suicide  in  which  do  motive  text.     In  other  kiodi  of  murder  also 

for  the  act  appears  or  can  be  imagined,  this  apparent  want  of  rational  motive 

■uch  as  can  be  supposed  to  operate  is  of  frequent  occurrence,  and  ought, 

upon  a  mitid  free  from  morbid  dela-  il  would  seem,  to  lead  to  the  sanse 

aioo.    In  these  circumstances  the  pr«c>  conclusion.      Dot  the  danger  of  ac- 

tice  of  juries  to  return   a  verdict  of  quittal  on  this  ground,  without  fdrther 

inunily  without   farther  evidence  of  proof  of  insanity,  is  too  obvious  to 

unsourtdness  of  mind,  Joes  not  seem  require  remark, 
fairly  to  fall  under  the  ceusutc  in  the 
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[[by  •onrivorabip,  which  could  not  accrue  till  the  instant  of 
her  husband's  death  (/).  And  though  it  must  be  owned 
that  the  letter  of  the  law  herein  borders  a  little  upon  sere- 
rity.  ^  some  alleviation  that  the  power  of  mitigatioa 

is  lit  breast  of  the  sorereign,  who,  upon  this  as  on 

all  other  occasions,  is  reminded  by  the  oath  of  his  office 
to  execute  judgment  in  mercy. 

The  other  species  of  criminal  homicide  is,  that  of  killing 

another  man.     But  in  this  there  are  also  degrees  of  guilt, 

'  the  offence  into  manslaughter  and  murder. 

i :.  ..ace  between  which  may  be   partly  collected 

from  what  has  been  incidentally  mentioned  in  the  pre- 
ceding articles,  and  principally  consists  in  this,  that  man- 
slaughter, when  voluntary,  arises  from  the  sudden  heat  of 
the  passions;  murder,  from  the  wickedness  of  the  heart. 

Firnt.  Mansltmghter  is  therefore  thus  defined  (m) :  the 
unlawful  killing  of  another,  without  malice,  either  express 
or  implied,  which  may  be  either  voluntarily,  upon  a  sudden 
beat,  or  involuntarily,  but  in  the  commission  of  some  un- 
lawful act.  These  were  called  in  the  Gothic  institutions, 
**  komieidia  vuigaria ;  qua  aut  casu,  aut  etiam  sponte  cosi- 
"  miitumtuTf  ted  in  ntbitaneo  quodam  iracumdia  colore  et 
**  mpetm**  (a) ;  and  hence  it  follows  that  in  manslaughter 
there  ceo  be  no  accessaries  before  the  fact,  because  it 
must  be  done  without  premeditation. 

As  to  the  first,  or  voluntary  branch  ;  if  upon  a  sudden 
quarrel]]  in  the  way  of  chance  medley  (o),  Qtwo  persons 
fight,  and  one  of  them  kills  the  other,  that  is  manslaughter; 
•nd  so  it  is,  if  they  upon  such  an  occasion  go  out  and 
fight  in  a  field ;  for  this  is  one  continued  act  of  passion  (p), 
and  the  law  pays  that  regard  to  human  frailty,  as  not  to 
pot  a  hasty  and  deliberate  act  upon  the  same  footing  with 
regard  to  guilt.  So  also  if  a  man  be  greatly  provoked,  as 
by  polling  his  nose,  or  other  great  indignity,  and  imme- 

(0  Fiacb.  L.316.  <•)  ViAt  anp.  f.  109. 

(■)  1  Hal.  P.  C.  406.  ;■)  lU»k.  P.C.  b.  I.  e.31.  ».  39. 

(•)S(Mnk4«J«i«U<Mb. 


1 12  BOOK  VI.— OP  CRIMBS. 

Qdiately  kills  the  aggrewor,  though  he  U  not  excusable  m 
defendemiof  since  there  is  no  absolute  necessity  for  doing 
it  to  preserve  himself;  yet  neither  is  it  murder,  for  there  is 
no  previous  malice,  but  it  is  manslaughter  (</).  But  in  this, 
and  in  every  other  case  of  homicide,  upon  provocation,  if 
there  be  a  sufficient  cooling  time  for  passion  to  subside 
and  reason  to  interpose,  and  the  person  so  provoked  after- 
wards kill  the  other,  this  is  deliberate  revenge,  and  not 
heat  of  blood,  and  accordingly  amounts  to  murder (r).  So 
if  a  man  takes  another  in  the  act  of  adultery  with  his  wife, 
and  kills  him  directly  on  the  spot;  though  this  was  al- 
lowed by  the  laws  of  Solon  («),  as  likewise  by  the  Roman 
civil  law,  if  the  adulterer  was  found  in  the  husband's  own 
house  (/),  and  also  among  the  antient  Goths  (ti),  yet  in 
England  it  is  not  absolutely  ranked  in  the  class  of  justifi- 
able homicides,  as  in  the  case  of  a  forcible  rape;  but  it  is 
manslaughter  (x).  It  is,  however,  the  lowest  degree  of  it, 
and  therefore  in  such  a  case  the  court  directed  the  burning 
in  the  hand,]]  formerly  inflicted  for  manslaughter  and 
other  felonies  not  punished  with  death,  Qo  be  gently  in- 
flicted, because  there  could  not  be  a  greater  provoca- 
tion (y).  Manslaughter  therefore  on  a  sudden  provocation 
differs  from  excusable  homicide  se  defendendo  in  this ;  that 
in  the  one  case  there  is  an  apparent  necessity  for  self  pre- 
servation to  kill  the  aggressor;  in  the  other  there  is  no 
necessity  at  all,  being  only  a  sudden  act  of  revenge  (z). 

The  second  branch,  or  involuntary  manslaughter  differs 
also  from  homicide  excusable  by  misadventure,  in  this, 
that  misadventure  always  happens  in  consequence  of  a 
lawful  act,  but  this  species  of  manslaughter  in  conse- 
quence of  an  unlawful  one.  As  if  two  persons  play  at 
sword  and  buckler,  unless  by  the  king's  command,  and 
one  of  them  kills  the  other,  this  is  manslaughter,  because 

(f)  KeljDg,  136.  (h)  SiieiDb.deJureGotb.l.3,c.2. 

(r)  Fo«.  296.  (j)  I  Hal.  P.  C.  486. 

(i)  Pint,  io  Vit.  Solon.  (y)  Sir  T.  Raym.  212. 

(0  Ff.  48.  5.  24.  (»)  Vide  lop.  p.  106. 
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Qthe  original  act  was  unlawful ;  but  it  is  not  murder,  for 
the  one  bad  no  intent  to  do  the  other  any  personal  mis- 
chief (a).  So  where  a  person  does  an  act,  lawful  in  itself, 
but  in  an  unlawful  manner,  and  without  due  caution  and 
circumspection,  as  when  a  workman  flings  down  a  stone 
or  piece  of  timber  into  the  street,  and  kills  a  man,  this 
may  be  either  misadventure,  manslaughter  or  murder,  ac- 
coiding  to  the  ctrcnmstances  under  which  the  original  act 
was  done :  if  it  were  in  a  country  village,  where  few  pas- 
sengers are,  and  he  calls  out  to  all  people  to  have  a  care, 
it  b  misadventure  only ;  but  if  it  were  in  London,  or  other 
populous  town,  where  people  are  continually  passing,  it  is 
manslaaghter,  though  he  gives  loud  warning(6) ;  and  mur- 
der, if  he  knows  of  their  passing,  and  yet  gives  no  warning 
at  all ;  for  then  it  is  malice  against  all  mankind  (c).  And 
in  general  when  an  in?oluntary  killing  happens  in  conse- 
quence of  an  unlawful  act,  it  will  be  either  murder  or 
manslaughter,  according  to  the  nature  of  the  act  which 
occasioned  it.  If  it  be  in  prosecution  of  a  felonious  intent, 
or  in  its  consequences  naturally  tended  to  bloodshed,  it 
will  be  murder ;  but  if  no  more  was  intended  than  a  mere 
civil  trespass,  it  will  amount  only  to  manslaughter  (</). 

Next,  as  to  the  ptinUkment  of  this  degree  of  homicide : 
the  crime  of  manslaughter  amounts  to  felony,]]  and  by  9 
Geo.  iV.  c.  31,  s.  9,  every  person  convicted  of  man- 
slaughter shall  be  liable,  at  the  discretion  of  the  court,  to 
be  transported  for  life,  or  for  any  term  not  less  than  seven 
years,  or  to  be  imprisoned  with  or  without  hard  labour  for 
any  term  not  exceeding  four  years,  or  to  pay  such  fine  as 
the  court  shall  award  (e). 
(a)  8  Imi.  M.  (•)  Umis  «m  totmmlj  «  fmim  ti 

{h)  Ketl.  40.  niiD>U«fhter  pvsiilMd  m  omrdtr,  m. 


(e;  S  last.  67.  ibm  oibsM  of  iMrtaJlj  ttmkkmg  aao* 

(4  )  Poat  968;  Hawk.  P.  C.  h.  1.  llMr.  UMUgk  doM  spoa  anddaa  pr»- 

c.  31.  a.  48.     Haaidda,  iMvawar,  voMliaa.    TMa  ««•  bj  MMslt  1  Jae. 

aaaaati  M  anwdar,  if  ewMMMad  is  1.  e  8,wlikli  preiidaa,tlMl  wImsom 


raaialMg  aa  a8kar  af  jaaliM,  avw      Umala  or  Msba  aaotlMr,  sol  kaviaf 
tiMagli  liMra  ka  ■•  WmImm  laiwl.      tkaa  a  <»oapoa  drawo,  or  who 


VUo  paai,  im  lit.  aol  tUs  in(  tlnckas  Um  paitj  alab- 
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Secondly.  [[We  are  next  to  consider  the  crime  of  deli- 
berate and  wilful  mttrdeTf  a  crime  at  which  human  nature 
starts,  and  which  is  perhaps  punished  almost  universally 
throughout  tlie  world  with  death.  The  words  of  the  Mo- 
saical  law  (over  and  above  the  general  precept  to  Noah  (/), 
that  **  whoso  sheddeth  roan's  blood,  by  man  shall  his 
blood  be  shed"),  are  very  emphatical  in  prohibiting  the 
pardon  of  murderers  (^).  "  Moreover,  ye  shall  take  no 
satisfaction  for  the  life  of  a  murderer,  who  is  guilty  of 
death,  but  he  shall  surely  be  put  to  death ;  for  the  land 
cannot  be  cleansed  of  the  blood  that  is  shed  therein  but 
by  the  blood  of  him  that  shed  it."]] 

[The  name  of  murder  (as  a  crime)  was  anticntly  applied 
only  to  the  secret  killing  of  another  (A)  (which  the  word 
moerda  signifies  in  the  Teutonic  language  (t) ;  and  it  was 
defined  "  homicidium  quod  nulla  videnle,  nullo  scienter 
clam  perpetratur"  (j ) ;  for  which  the  vill  wherein  it  was 
committed,  or,  if  that  were  too  poor,  the  whole  hundred, 
was  liable  to  a  heavy  amercement,  which  amerceim ni 
itself  was  also  denominated  murdrum  {k).  This  wa>  m 
antient  usage  among  the  Goths  in  Sweden  and  Denmark, 
who  supposed  the  neighbourhood,  unless  they  produced 
the  murderer,  to  have  perpetrated  or  at  least  connived  at 

bing.  K>  that  he  iiu  iberaof  within  lix  (i)  Stiero.  de  Jnre  Saeon.  1.  3,  c  3. 

nionlht  after,  tbt  offender  shall  not  The  word  murdre  in  the  old  statutes 

bare  the  benefit  of  clergy,  though  be  also  signified  any  kind  of  coocealmeot 

did  it  aot  of  malice  aroa-thought.  "A  or  stifling.  So  io  the  statute  of  Exclcr, 

statate  made,"  says  RUckslone  (vol.  14  Edw.  1,  "  J«  ritfni  nt  ctUmi,  m» 

4,  p.  193,;  "  on  account  of  the  fre-  tufftrai  ntn  etlt,  m  murdri,"  which 

"  quent  quarrels  and  stabbiogs  with  is  thus  translated  into  Fleta,  1. 1,  c.  18, 

"  short  daggers  between    the  Scotch  s.  4,  "  Kultam  vtritatem  nlabo,  nte 

"and    English    at    the   acceasioo   of  etlmri  ptrmiitam,  tue  murdrari,"  And 

"  James  I."     But  thu  is  now  repeaWd  the  words  "  pur  murdrt  U  droit,"  in 

(as  well  as  the  43  Geo.  3,  c.  58.  and  the  articles  of  that  statute,  are  rendered 

I  Geo.  4,  c.  90,  s.  2,  relating  to  the  in   Fleta,  ib.  s.  8,  "pro  jurt  aUetyut 

•ame  subject)  by   9   Geo.  4,   c.  31.  murdraKdo." 

Vide  poet,  p.  124.  O)  Glan».  I.  14,  c.  3. 

(/)  Gen.  it.  6.  {k)  Bract.  1.  3,  U.  2,  c  15.  s.  7  ; 

(g)  Numb.  XXXV.  31 .  33,  Sut.  Marl.  c.  26 ;  Foet.  281. 

{h)  Dial,  de  Scacc.  1.  1,  c.  10. 
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Qtbe  II  '  f),  and,  according  to  Bracton  (m),  was  intro- 
doced  '^  kingdom  by  King  Canute,  to  prevent  his 

oountrxii  <  I.,  ilie  Danes,  from  being  privily  murdered  by 
thi  I^n^hnh,  and  was  afterwards  continued  by  William  the 
Con.jiii  I'tr,  for  the  like  security  to  his  own  Aormans(»); 
and  therefore  if,  upon  inquisition  had,  it  appeared  that  the 
person  foood  slain  was  an  Englishman  (the  presentment 
whereof  was  denominated  eMpluekerie)  {o)f  the  country 
seems  to  have  been  excused  from  this  burthen.  But  this 
difference  being  totally  abolished  by  statute  14  £<lw.  III. 
sL  1,  c.  4,  we  must  now  (as  is  observed  by  Staundforde)  (/)) 
define  murder  in  quite  another  manner,  without  regarding 
whether  the  party  slain  was  killed  openly  or  secretly,  or 
whether  he  was  of  English  or  foreign  extraction. 

Murder  is  therefore  now  thus  defined,  or  rather  de- 
scribed, by  Sir  Edward  Coke  (9) :  "  When  a  person  of 
sound  memory  and  discretion  unlawfully  killeth  any  rea- 
sonable creature  in  being,  and  under  the  king's  peace,  with 
malice  aforethought,  either  express  or  implied."  The  best 
way  of  examining  the  nature  of  this  crime  will  be,  by  con- 
sidering the  several  branches  of  this  definition. 

First,  it  must  be  committed  by  a  persom  of  mnuad  me- 
wuny  and  discretion ;  for  lunatics  and  infants,  as  was  for- 
meriy  observed  (r),  are  incapable  of  committing  any  crime, 
unless  in  such  cases  where  they  show  a  consciousness  of 
doing  wrong,  and  of  course  a  discretion  or  discernment 
between  good  and  evil. 

Next,  it  happens  when  a  person  of  such  sound  discre- 
'7  Ai/^M.  The  unlawfulness  arises  from  killing 

..A  warrant  or  excuse;  and  there  must  also  be 

an  actual  killing  to  constitute  murder,]]  and  not  merely  an 
assault  with  intent  to  kill  («).     [The  killing  may  be  by 

(/)  Slim.  1. 3.  e.  4.  (f )  S  ImI.  47. 

(■)  L.  I.  U.  3,  c.  16.  (r)  VMt  Mp.  p.  74.  76L 

(■)  I  Ud.  P.  C.  447.  (I)  1  H«k  P.  C.  436.    VUi  p«t, 

(«>  BfMC  sbi  Mp.  p.  134. 

(p)  P.C.I.  I.e.  10. 
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[[poisoning,  striking,  starving,  drowning  and  a  thousand 
other  forms  of  death  by  which  human  nature  may  be 
overcome  (f) ;  and  if  a  person  be  indicted  for  one  species 
of  killing,  as  by  poitoningt  he  cannot  be  convicted  by  evi- 
dence of  a  totally  diHerent  species  of  death,  as  by  shooting 
with  a  pistol  or  starving.  But  where  they  only  differ  in 
circumstance,  as  if  a  wound  be  alleged  to  be  given  with  a 
sword,  and  it  proves  to  have  arisen  from  a  staff,  an  axe 
or  a  hatchet,  this  difference  is  immaterial  (u).  Of  all  species 
of  deaths  the  most  detestable  is  that  of  poison  ;  because 
it  can  of  all  others  be  the  least  prevented,  either  by  man- 
hood or  forethought  (x) ;  and,  therefore,  by  the  statute 
22  Hen.  III.  c.  9,  it  was  made  treason,  and  a  more  grievous 
and  lingering  kind  of  death  was  inflicted  on  it  than  the 
common  law  allowed,  namely,  boiling  to  death  (y);  but 
this  act  did  not  live  long,  being  repealed  by  1  Edw.  VI. 
c.  12.]]  It  is  to  be  observed,  that  Qif  a  man  does  such  an 
act,  of  which  the  probable  consequence  may  be  and  event- 
ually is  death,  such  killing  may  be  murder,  although  no 
stroke  be  struck  by  himself,  [[and  no  killing  may  be  pri- 

(0  It  it  doublful  whether  by  our  giving  evidence  apoo  capital  proMCU' 

law  t)ie  bearing  false  witoeu  agaioit  tiooa. 

another,  with  intent  to  take  away  hit  (u)  3  IntL  136 ;  2  Hale,  P.  C.  186. 

life,  it  murder,  though  he  be,  conte-  (')  3  Intt.  48. 

qaently,  condemned  and  executed  ;  R.  (y)  Tliit  estraordioary  panithment 

t'.  MacdanicI,   1  Leach,  52  ;    1  East,  teeroa  to  have  been  adopted  by  the 

P.  C.  333;    3  IntL  48;    Fott.  131.  legislature  from  the  peculiar  citcum- 

But.  at  Blackitone  remarkt  (vol.  iv.  ttancet  of  the  crime  which  gave  rise 

p.  196),  the  Gothic  laws  punished  in  to  it ;  for  the  preamble  of  the  tUlule 

thb  eaae  both  the  judge,  the  witoenes  informt  us  that  John  Rome,  a  rook, 

and  the  proaecutor  (Sticro.  de  Jure  bad  been  lately  convicted  of  throwing 

Goth.  1.  3,  c    3)  ;   and  among  the  poison  into  a  large  pot  of  broth  pre- 

Roroans  the  lex  Cornelia,  dt  ticariit,  pared  for  the  Bishop  of  Rochester's 

punished  the  false  witness  with  death,  family,  and  for  the  poor  of  the  parish  ; 

as  being  a  species  of  assassination  and  the  said  John  Roote  was,  by  a 

(Ff.  4fi,  8,  1)  ;  and  theie  is  no  doubt,  retrospective  clause  of  the  tame  sta- 

he  adds,  that  it  is  equally  murder  in  tute,  ordered  to  be  boiled  to  death. 

ftfro    conteitHtim    as    killing    with   a  Lord  Coke  mentions  several  instances 

sword,  though  there  may  be  reason  to  of  persons  suffering  this  horrid  punish- 

forbear  to  punish  it  as  such  to  avoid  ment.  3  Inst.  48  ;  Christian's  Bl.  n. 
the  danger  of  deterring  witnesses  from 
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Qma '  ied ;  a«  was  the  case  of  the  unnatural  son  who 

expo»^ ;tch  father  to  the  air  against  his  will,  by  reason 

wbereof  he  died  (z) ;  of  the  harlot  who  laid  her  child  under 
leaves  in  an  orchard,  where  a  kite  struck  and  killed  it  (a)  ; 
and  of  the  parish  officers  who  shifted  a  child  from  parish 
to  parish,  till  it  died  for  want  of  care  and  sustenance  (6). 
So,  too,  if  a  man  hath  a  beast  that  is  used  to  do  mischief, 
and  he,  knowing  it,  suffers  it  to  go  abroad,  and  it  kills  a 
man,  even  this  is  manslaughter  in  the  owner ;  but  if  he  had 
purposely  turned  it  loose^  though  barely  to  frighten  people 
and  make  what  is  called  sport,  it  is  with  us,  as  it  is  in  the 
Jewish  law  (e),  as  much  murder  as  if  he  had  incited  a  bear 
or  a  dog  to  worry  them  {d).  If  a  physician  or  surgeon  gives 
his  patient  a  potion  or  plaster  to  cure  him,  which,  contrary 
to  expectation,  kills  him,  this  is  neither  murder  nor  man- 
slaughter, but  misadventure ;]]  but  Qit  hath  been  holden, 
that  if  be  be  not  a  regular  physician  or  surgeon  who  ad- 
ministers  the  medicine  or  performs  the  operation,  it  is  man- 
slaughter at  the  least  («).  Yet  Sir  Matthew  Hale  very  justly 
questions  the  law  of  this  determination  (/);]]  though,  on 
the  other  hand,  it  is  clear  that  where  death  is  occasioned 
by  gross  want  of  skill  or  gross  want  of  care  in  the  medical 
roan  (whether  he  be  regularly  licensed  or  not),  it  will 
n mount  to  manslaughter  (^).  Qln  order  also  to  make  the 
k...u)g  murder,  it  is  requisite  that  the  party  die  within  a 
year  and  a  day  after  the  stroke  received,  or  cause  of  death 
administered  ;  in  the  computation  of  which,  the  whole  day 
QpOQ  which  the  hurt  was  done,  shall  be  reckoned  the 
first  (A). 

Farther  :     iIm-    jutsom    killiii    luu^t    ti<^    :i    •*  retisonahle 
creature,  in  l^tiiij,  and  under  the  kiuij's  peace"  at  the  lime 

(I)  Hafrii.  P.C.  b.  1.  e.  SI,  •.  6.  tton. .  K.  i .  >%o  BaleMI.  Z  C  h, 

(a)  1  lUb.  P.C.  4SS.  r    '>^<' .  It.  •.  WiIUmmm.  ibw  6M; 

(*)  Pftla.  54A.  U.  t.  :»u  JuLn  Loog.  4  C.  &  P.  996. 

(«)  End.  ui.  n,  ».  433  ;  R  r.  SpUlw.  5  C.  &  P.  333. 

(O  P»l«-  431.  U)  ^  ••81.  JoIm  Lmc*  "U  Mp.  ( 

(«)  Bfln.e.6;  4laM.S6l.  R.  *.  Spilltr.  •» tup. 

(/)  1  Hds.  P.  C.  430.  SMdM.  (k)  H«»k.P.C.b.  l.«.fl,t.0L 
ia  MMwteats  wkk  Usto  h 
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Qof  the  killing.  Therefore,  to  kill  an  alien  or  Jew,  or  an 
outlaw,  who  are  all  under  the  king's  peace  and  protertt<>T), 
it  as  much  murder  as  to  kill  the  most  regular-born  \'.u_- 
lishman,  except  he  be  an  alien  enemy  in  time  of  war(i).]] 
To  kill  a  child  in  its  mother's  womb  is,  on  the  other  hand, 
not  murder  (A),  but  falls  under  a  different  df»soription  of 
crime  (/). 

[[Lastly,  the  killing  must  be  committcii  vUfi  malice 
aforethought  to  make  it  the  crime  of  murder.  This  is 
the  grand  criterion  which  now  distinguishes  murder  from 
other  killing ;  and  this  malice  prepense,  malitia  prtpco* 
gitata,  is  not  so  properly  spite  or  malevolence  to  the 
deceased  in  particular,  as  any  evil  design  in  general ;  the 
dictates  of  a  wicked,  depraved  and  malignant  heart  (iw),  nn 
disposition  n  faire  un  male  chose  {n);  and  it  may  be  eitlier 
express  or  implied  in  law.  Express  malice  is  when  one, 
with  a  sedate,  deliberate  mind  and  formed  design,  doth 
kill  another,  which  formed  design  is  evidenced  by  external 
circumstances  discovering  that  inward  intention,  as  lying 
in  wait,  antecedent  menaces,  former  grudges  and  concerted 
schemes  to  do  him  some  bodily  harm  (o).  This  takes  in 
the  case  of  deliberate  duelling,  where  both  parties  meet 
avowedly  with  an  intent]]  to  commit  homicide  (p),  [[think- 
ing it  their  duty  as  gentlemen,  and  claiming  it  as  their 
right,  to  wanton  with  their  own  lives  and  those  of  their 
fellow-creatures,  without  any  warrant  or  authority  from 
any  power  either  divine  or  human,  but  in  direct  contradic- 
tion to  the  laws  both  of  God  and  man ;  and  therefore  the 
law  has  justly  fixed  the  crime  and  punishment  of  murder 
on  them  and  on  their  seconds  B\so{q).     Yet  it  requires 

(0   3  lut.  60  ;y   Hale,  P.  C.  (m)  Foster.  256. 

433.  (»)  2  Roll.  Ilep.  461. 

(Jk)  1  Hale,  P.  C.  433.  (o)  1  Hale,  P.  C.  451. 

(/)    Adminutering  any  poison  or  (p)  The  expression  of  Blackatone 

other  Dozions    thing,    or  UDtawfully  is  "  to  commit  marder."  4  Bl.  Com. 

tuing  any  instrument  or  other  means  199. 

to  procure  miscarriage,  is  felony  by  (9)  Hawk.  P.  C.  b.  1,  c.  31,  hSl. 

7  Will.  4  ic  1  Vict  c  86,  a.  6  J  aa  to  See  R.  v.  Murphy,  6  C.  &  P.  103 ; 

which,  vide  pott,  p.  127.  R.  v.  Young,  8  C.  &  P.  646. 
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\jk  great  degree  of  pMMve  Tsloor  to  comlMit  the  dread  of 
even  andecenred  contempt,  arising  from  the  fidae  notioot 
of  honour  too  generally  received  in  Europe,]]  and  in  the 
opinion  of  HIack«itone  Qthe  strongest  prohibitions  and  pe- 
nalties of  the  law  w  ill  never  be  entirely  efTectoal  to  eradicate 
this  unhappy  custom,  till  a  method  be  found  out  of  com- 

he  original  aggressor  to  make  some  other  satisfac- 
.     : he  affronted  party  which  the  world  shall  esteem 
,    illy  reputable  as  that  which  is  now  given  at  the  hazard 
of  lite  Hnd  fortune,  as  well  of  the  party  insulted,  as  of  him 
who  hath  given  tlie  insult.   Also,  if,  even  upon  a  sudden  pro- 
vocation, one  beats  another  in  a  cruel  and  unusual  manner, 
so  that  he  dies,  though  he  did  not  intend  his  death,  yet  he 
-    '*-  of  murder  by  express  malice,  that  is,  by  an  express 

^u,  the  genuine  sense  of  maiitia ;  as  when  a  park- 
k« .  |»er  tied  a  boy  that  was  stealing  wood  to  a  horse's  tail, 
'  him  along  the  park  :  when  a  master  corrected 
s  ith  an  iron  bar;  and  a  schoolmaster  stamped 
on  his  scholar's  belly,  so  that  each  of  the  suflferers  died, 
t'  iiistly  held  to  be  murders;  because  the  cor- 

r  ^  excessive,  and  such  as  could  not  proceed  but 

from  a  bad  heart,  it  was  equivalent  to  a  deliberate  act  of 
slaughter  (r).  Neither  shall  he  be  guilty  of  a  less  crime 
who  kills  another  in  consequence  of  such  a  wilful  act  at 
shows  him  to  be  an  enemy  to  all  mankind  in  general ; 
as  going  deliberately  and  with  an  intent  to  do  mischief  (s) 
upon  a  horse  used  to  strike,  or  coolly  discharging  a  gun 
among  a  multitude  of  people  (0*  So  if  a  man  resolves  to 
kill  the  next  man  he  meets,  and  does  kill  him,  it  is  murder, 
alUiough  he  knew  htm  not,  for  this  is  universal  malice ; 
and  if  two  or  more  come  together  to  do  an  unlawful  act 
against  the  king's  peace,  of  which  the  ^probable  cofi8»> 
qucncc  might  be  bloodshed,  as  to  beat  a  man,  to  commit 
a  riot  or  to  rob  a  park,  and  one  of  them  kills  a  man,  it  is 
murder  in  them  all,  because  of  the  unlawful  act,  the  no- 
Utia  prtccogitatOf  or  evil  intended  beforehand  (a). 

(r)  I  llftW.  I'.  C.4.M   ^'^   1^1  (I)  fflavk.  P.  C.  b.  1       "'       12. 

(i)  Loid  Raym.  143  («)  Ibid.  i.  10. 
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[[Also,  in  many  cas(<s,  whore  no  malice  is  expressed,  the 
law  will  imply  it ;  us  where  a  mun  wilfully  poisons  another; 
in  such  a  deliberate  act  the  law  presumes  malice,  though 
no  particular  enmity  can  be  proved  (x) ;  and  if  a  man  kills 
another  suddenly,  without  any  or  without  a  considerable 
provocation,  the  law  implies  malice ;  for  no  person,  unless 
of  an  abandoned  heart,  would  be  guilty  of  such  an  act 
upon  a  slight  or  no  apparent  cause.  No  afiront  by  words 
or  gestures  alone  is  a  sufficient  provocation  so  as  to  excuse 
or  extenuate  such  acts  of  violence  as  manifestly  endanger 
the  life  of  another  (y).  But  if  the  person  so  provoked  had 
unfortunately  killed  the  other,  by  beating  him  in  such  a 
manner  as  showed  only  an  intent  to  chastise  and  not  to 
kill  him,  the  law  so  far  considers  the  provocation  of  con- 
tumelious behaviour,  as  to  adjudge  it  only  manslaughter 
and  not  murder  (z).  In  like  manner,  if  one  kills  an  officer 
of  justice,  either  civil  or  criminal,]]  while  resisting  him  \jn 
the  execution  of  his  duty,  and  knowing  his  authority  or  the 
intention  with  which  he  interposes,]]  or  if  any  of  his  as- 
sistants be  killed  under  the  like  circumstances,  Qhe  law 
will  imply  malice,  and  the  killer  shall  be  guilty  of 
murder  (a);]]  though  it  is  manslaughter  only,  if  the  war- 
rant under  which  the  officer  acts  be  void,  or  be  executed 
in  an  unlawful  manner  (b).  So,  in  case  of  a  sudden  afiray, 
if  a  third  person  interposes  to  part  the  combatants,  giving 
them  notice  of  his  friendly  intention,  and  is  thereon  killed 
by  either  of  the  combatants,  it  is  murder  (c).  [[And  if  one 
intends  to  do  another  felony,  and  undesignedly  kills  a  man, 
this  is  also  murder  (</).  Thus,  if  one  shoots  at  A.  and  misses 

(x)  I  Hale,  p.  C.  455.  1  Vict.  c.  85,  t.  4,  sbooUDg  or  wouod- 

(y)  Hawk.  P.  C.  b.  1,  c.31,  •.  33;  ing,  &c.  with  inteot  to  resist  or  prr- 

1  Hale,  P.  C.  455,  456.  vent  a  lawful  apprehension  or  detainer. 

(t)  Fott.  291.  is  felony  ;   vide  sup.  p.  99,  et  pott,  in 

(a)  1    Hale,  P.   C.  457;   Hawk.  tiu 

P.  C.  b   1,  c.31,  S.65;   Fost  270,  (6)  Hawk.  P.  C.b.  I.  c.31.n.57, 

308,  &c.    As  to  the  case  of  the  killing  58;Fost.312. 

of  prioa(«  peru)it$  attempting  to  appre-  (c)  Fost.  272. 

bend  felons,  vide  2  Hale.  P.  C.  84 ;  (d)  1  Hale.  P.  C.  465. 
Fost  272,  309.318.    By  7  Will.  4  fit 
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£kim,  bat  kills  B.,  this  is  marder,  became  of  the  previous 
fcloDKWi  intent,  which  the  law  transfers  from  one  to  the 
other  ;3  for  the  malice,  as  it  has  been  sometimes  expressed, 
apscfiter  ftrmmam  («).  [The  same  is  the  case  where  one 
lays  poison  for  A.,  and  B.,  against  whom  the  prisoner  had 
no  felonious  intent,  takes  it,  and  it  kilU  bim,  this  is  likewise 
murder  (/).  It  were  eodleas  to  go  through  all  the  cases 
of  homicide  which  hare  been  adjudged,  either  expressly 
or  impliedly,  malicious :  these,  therefore,  may  suffice  for 
a  specimen,  and  we  may  take  it  for  a  general  rule  that  all 
homicide  is  malicious,  and,  of  course,  amounts  to  murder, 
uiilesa  where  justified  by  the  command  or  permission  of 
the  law,  excused  on  account  of  accident  or  self-preserva- 
tion]] in  sudden  quarrel,  [[or  alleviated  into  manslaughter, 
by  being  either  the  involuntary  consequence  of  some  act 
not  strictly  lawful,  or,  if  voluntary,  occasioned  by  some 
•odden  and  sufficiently  violent  provocation ;  and  all  these 
drcmnttancea  of  justification,  excuse  or  alleviation,  it  is 
incumbent  upon  the  prisoner  to  make  out  to  the  satisfac- 
tion of  the  court  and  jury :  the  latter  of  whom  are  to  decide 
whether  the  circumstances  alleged  are  proved  to  have  ac- 
tually existed ;  the  former,  how  far  they  extend  to  mitigate 
or  take  away  the  guilt  (g) ;  for  all  homicide  is  supposed  to 
be  malicious  until  the  contrary  appeareth  upon  evidence  (A). 
The  punishment  of  murder,  and  that  of  manslaughter, 
were  formerly  one  and  the  same,  both  having  the  benefit  of 
dtrgy^  an  exemption  from  capital  punishment  in  cases  of 
capital  felony,  antiently  allowed  to  criminals  in  holy  orders, 
or  what  was  once  equivalent,  able  to  read,  and  originally 
allowed  to  these  only,  though  afterwards  extended  both  to 
ciflfgy  and  laity,  and  confined,  on  the  other  hand,  to  capital 
felonies  of  the  lighter  kind.  But  benefit  of  clergy  is  now  by 
a  late  statute  abolished  (i) ;  and  by  several  statutes  (A)  it 

(«)  rwL  to.  (0   By  7  &  8  C«e.  4.  c.  M.     At 

(/>  1  H«k.  P.C.MIw  toteMHWdwu.  vUsMpw  voLiii. 

(f )   foM.  SA7 ;    HMrf*s  ci«,  1  p.  9.  a..  67.  s.,  •!  mi^  pw  60.  •. 

hmdk^^Mi  R.ti.0 cw,  tCsr.  (fc)  S3  Hm.  t.  e.  1 1   I  Uw.  •. 

HP.aa.  clt;  4a6Fb.«iM.  €.4. 

(»)  FMI.M5. 
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was  long  since  taken  away  [[from  murderers  through  iiiaHce 
prepense,  their  abettors,  procurers  and  counsellors ;]]  and 
by  9  Geo.  IV.  c.  31,  s.  3,  it  is  now  expreasly  enacted,  that 
every  person  convicted  of  murder  shall  suffer  death  as  a 
felon.  Qln  atrocious  cases  it  was  frequently  usual  for  the 
court  to  direct  the  murderer,  after  execution,  to  be  hung 
upon  a  gibbet  in  chains  near  the  place  where  the  fact  was 
committed,  but  this  was  no  part  of  the  legal  judgment  (/). 
This  being  quite  contrary  to  the  express  command  of  the 
Mosaicul  law  (m),  seems  to  have  been  borrowed  from  the 
civil  law :  which  besides  the  terror  of  the  example  gives 
also  another  reason  for  this  practice,  viz.  that  it  is  a  com- 
fortable sight  to  the  relations  and  friends  of  the  de- 
ceased (n).]]  And  at  a  later  period  it  formed  part  of  the 
legal  sentence,  it  having  been  provided  by  25  Geo.  II. 
c.  37,  and  afterwards  by  9  Geo.  IV.  c.  31,  that  the  judge 
might  direct  the  body  to  be  hung  in  chains.  By  the  first 
of  these  statutes  dissection  was  also  re({uired  to  be,  and 
by  the  second  of  tliem  might  be,  a  part  of  the  sentence ; 
and  by  the  same  statutes  the  judge  was,  in  passing  sen- 
tence, to  direct  the  offender  to  be  executed  on  the  day 
next  but  one  afler  that  on  which  it  is  passed,  unless  it 
should  happen  to  be  Sunday,  and  then  on  the  Monday 
following.  But  all  these  severities  are  now  laid  aside,  it 
being  provided  by  6  &  7  Will.  IV.  c.  30  (o),  that  sentence 
of  death  in  cases  of  murder  may  be  pronounced  in  the 
same  manner  as  in  other  capital  cases  (p). 

(I)  BUckktooe  adds  (vol.  ir.  p.  **  vbi  grastatinnttfurea^figendaipla- 
Wl),  "  aod  the  like  it  still  tometimes  "  cuit ;  ut,  tl  amtptelu  dettrrtantur 
"  prartned  id  the  case  of  ootorioai  "  alii,  tt  uUtio  $it  eognmtii  inl*fitmp- 
"  thicTCt."  Siore  bis  time,  however,  "  torttm  aodtm  loe»  pet—  rtddila,  im 
this  practice  has  b«eo  wholly  disooo*  "  quo  iatrones  homiridi»  fteiumt."— 
tinued.  Ff.  48,  19.  28,  s.  15. 

(m)  "  The  body  ofa  malefactor  shall  («)  By  a  previous  act,  2  &  3  Will. 

"  not  temaia  all  night  upon  the  tree :  4,  c  75,  t.  16,  so  much  of  the  sen- 

"  but  thou  shalt  in  any  wise  bury  him  teoce  as  regards  diueciio*  had  been 

"  thatday.lbit  the  land  be  not  defiled."  Uken  away  ;  and  by  4  &  5  Will.  4, 

—  Deut.  xxi.  23.  c.  26,  the  hanging  iu  ekaim$, 

(n)  "  Famosot  latronn,  in  hi»  loeit,  {p)  The  statutes  of  Geo.  2  and  Geo. 
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[[By  the  Roman  law,  parricidey  or  the  murder  of  one's 
parents  or  children,  was  paaishad  in  a  much  sererer  manner 
than  any  other  kind  of  homicide.  After  being  scourged, 
the  delinquents  were  sewed  up  in  a  leathern  sack,  with  a 
lire  dog,  a  cock,  a  riper  and  an  ape,  and  so  cast  into  the 
sea  (jq).  Solon,  it  is  true,  in  his  laws  made  none  against 
parricide :  apprehending  it  impossible  that  any  one  should 
be  guilty  of  so  unnatural  a  barbarity  (r).  And  the  Persians, 
[[according  to  Herodotus  (<),  entertained  the  same  notion 
when  they  adjudged  all  persons  who  killed  their  reputed 
parents  to  be  bastards.]]  But  our  English  laws  distinguish 
in  no  respect  between  the  crime  of  parricide,  or  that  of 
killing  a  husband,  wife  or  roaster,  and  the  crime  of  simple 
murder  (0>  This  formerly,  indeed,  was  subject  to  some 
exception ;  for  where  the  breach  of  civil  or  ecclesiastical 
connection  was  coupled  with  murder,  viz.  where  a  servant 
killed  his  master,  a  wife  her  husband,  or  an  ecclesiastical 
person  (either  secular  or  regular)  his  superior,  to  whom 
he  owed  faith  and  obedience  (a),  this  was  held  to  amount 
to  [[a  species  of  treason  called  parva  proditio  or  petit 
treason  (x),]]  which  however  was  [[nothing  eke  but  an 
aggravated  degree  of  murder  (y)  ;[]  although  on  aooonnt 
of  the  riolation  of  private  allegiance  it  was  [[stigmatised 


4lM4pf»Ti4titWt«U«AwleralM«M  Botk*  Ukeo  by  uor  law.  of  th«  ( 

bt  eoataad  {■  mom  wit  plan  withia  of  pxll  trmsm  u  •pplied  to  tbi  ttm 

tba  priw«,  tpori  Inm  •!!  otbor  ftt*  of  ibo  nankr  of  •  (ktbcr,  by  a  mm 

MM,  oad  tboold  bo  fcd  «ritb  braod  ia  bw  Mivico. 

Mri  woiw,  cseopi  okly  io  cmo  of  Mok-         <«)  "  A  tUtgjwm;''  mjt  Block* 

mmt ;  bot  tbio  luotMurt  k  mtm  ■»■  olaoo,  ooi.  m.  ikXtt,  **  io  ■■dwilood 


f«Mbye&7  WiB.4.  o.M.  is  —  t— ieol  ibiiiioM  to  tbo 

(f)Fr  41.9.9.  bbbop  wk»  mitimi  km    to  bioi  is 


<r)  Cic.  fio  S.  Boooio,  0.  tAb  wbm  iiocsM  bobbiwittid— oadoho 

(•)  TUoClis.  0. 1S7.  to  tbo  ■alwyulilM  of  oodt  bUtop.— 


(I)  Bkcbotooi  oooao  ioclbiod  to      —d  «bo«Shf«  to  kill  Oi^  of  tboM  k 
tito  wwm  of  say  JMiiniipo      fmk  utmn,'*  vai  tim  \  Holt,  P.C 


to  ptoiMMO  to  Ibo  MOi^      Ml» 
tioa  b  OM  hw,  of  tbo  priaetpk  tbot  («)  AatopotttlfoaM«.»UsME4w. 


of  oarb  a  ctiao  ■•  aot      1,  o.  S  {  I  Holo.  P.  C.  StOi 
to  bo  ooppoaoA.      Bat  tbii  aohiiioa  <f )  FoHir,  109,  n4.  Sit. 

to  ba  iasMMtoat  tiiib  tba 
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Qas  an  inferior  species  of  treason.  And  thus  in  the  antient 
Gothic  constitution  we  find  the  breach  both  of  natural 
and  civil  rclatiouH  ranked  in  the  same  class  with  criiues 
against  the  state  and  the  sovereign  (2).]]  The  punishment 
of  petit  treason  in  a  man  was  Qto  be  drawn  and  hanged,]] 
and  in  a  woman  Qto  be  drawn  and  burned  (a).]]  The 
murder,  therefore,  of  a  husband  by  his  wife,  and  under 
special  circumstances  that  of  a  parent  by  his  child  (for 
the  parent  might  happen  to  be  the  murderer's  master  also, 
which  aggravated  the  case  to  petit  treason  (6)),  was  more 
exemplarily  punished  than  a  simple  murder.  But  the 
crime  of  petit  treason  is  now  abolislied  ;  it  being  provided 
by  9  Geo.  IV.  c.  31,  s.  2,  that  such  homicides  as  formerly 
amounted  to  that  offence,  shall  be  deemed  in  future  to  be 
murder  only. 

II.  Attempts  to  murder. — Not  only  the  crime  of  actual 
murder,  but  that  of  endeavouring  to  commit  it,  is  by  our 
law  felonious,  and  amounts  in  some  cases  to  a  capital 
felony.  By  7  Will.  IV.  &  1  Vict.  c.  85,  s.  2  (c),  whoso- 
ever shall  administer  ((f)  or  cause  to  be  taken  by  any  person 
any  poison  or  other  destructive  thing,  or  shall  stab,  cut  or 
wound  any  person,  or  shall  by  any  means  whatsoever  cause 
to  any  person  any  bodily  injury  dangerous  to  life,  with 
intent  in  any  of  the  cases  aforesaid  to  commit  murder  (e), 

(t)  "  Omnium  gtxtvUrima  etnMur  It  wu,  however,   the  usaal  panish- 

9i$,  facia  ab  ineolU  in  patriam,  sub-  meot   (until  lately)  for  all  tmiOM 

ditit  in  Ttgtm,  libgri$  in  parentn,  ma-  oonmilted  by  iboafe  of  the  fenwle  wi. 

riti$  in  uxorts,  (tt  viet  twrta),  itrvis  in  Vide  poat,  in  lit. 

dominM.antttiamakktmimt  initnut-  (b)  1  Hale,  P.  C.  380;  4  Black. 

tp«um."--8tiemb.  de  Jare  Goth.  I.  2,  Com.  203. 

c.  3.  (c)  This  (tatnte  repeal*    ibe  pio> 

(a)  1  Hale,  P.C.382;  3lDst.2Il;  viiiooi  of  9  Geo.  4,  c.  31,  relative  to 

Blackstooe  remarks  that  thia  puniah-  attempts  to  murder, 

meot  of  burnini;  in  the  case  of  the  (d)  As  to  what  coastitutes  ao  ad« 

woman  seems  to  be  handed  down  to  ministration  of  poison,  vide  R.  v.  Mi- 

us  by  the  laws  of  the  antient  Dmids.  chael,  9  Car.  &  P.  356. 

which    condemned    a  woman    (vide  («)  The  jury  roust  be  aatiafied  of 

Cn.  de  Bell.  Uall.  I.  6.  c.  19)  to  be  the  inUntion  to  murder.     Vide  R.  «. 

bamsd  for  mordeiing  her  husband.  Cruse,  8  Car.  &  P.  541. 


CBAP.  IT.— Of  OFFKNCn  AOAllItT  THB  PBStOM.       125 

shall  be  guilty  of  felony,  and  shall  suffer  death  (/).  And 
by  section  3,  whosoever  shall  attempt  to  administer  to  any 
person  any  poison  or  other  destructive  thing,  or  shall  shoot 
at  any  person,  or  shall  by  drawing  a  trigger,  or  in  any  other 
manner,  attempt  to  discharge  any  kind  of  loaded  arms  at 
any  person,  or  shall  attempt  to  drown,  suffocate  or  strangle 
any  person,  with  intent  in  any  of  the  cases  aforesaid  to 
commit  the  crime  of  murder,  shall,  although  no  bodily 
injury  be  effected,  be  guilty  of  felony,  and  shall  be  liable 
to  be  transported  for  life  or  not  less  than  fifteen  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  three  years, 
with  or  without  hard  labour  and  solitary  confinement 

III.  Shooting,  stabbing  or  wounding  with  intent  to  maMi, 
or  to  resist  a  lawful  apprehension. 

^Majfhem2  (whence  the  modem  term  of  maim)  was  in 
part  considered  in  a  former  volume  (^)  as  a  civil  injury, 
and  is  [[defined  to  be,  as  we  may  remember,  the  violently 
depriving  another  of  the  use  of  such  of  his  members  as 
may  render  him  the  Icm  able  in  fighting  either  to  defend 
himself  or  to  annoy  his  adversary  Q  and  Qby  the  antient 
law  of  England,  he  that  maimed  any  man  whereby  he 
lost  any  part  of  his  body,  was  sentenced  to  lose  the  like 
part,  membmm  pro  iMmbro{h).'2  But  this  went  afterwards 
out  of  use ;  so  that  by  the  common  law,  as  it  for  a  long 
time  stood,  Qmayhem  was  only  punishable  with  fine  and 
imprisonment  (i),  unless,  perhaps,  the  offence  of  mayhem 
by  castration,  which  all  our  old  writers  held  to  be  felony, 
"  et  sequitur  aUquando  poena  capitalist  aliquando  perpe^ 
**  tmum  exilium  cum  omnium  bonorum  ademptione"  (Jk).   And 

(f)  A*l»MttMgfr«l»iyp*,  wttk      mmkn  4maU  tU  ntn  tm^nt" — 
!•  awiw,  w  !•  tiM  dufw  cf      Bril.e.15.  BlMkalOM.voI.iv.p.906, 


1Mb.  viJa  fWL  njs  ik*  h»  of  MaOra 

(g)  Wim  Mp.  vol.  iii.  ^  M0.  «m  ia  kit  imm  ■till  ia  mm  ia  8««daa. 

{h)%\mk.\\t,*Mm,iiUfkfmu  tad  ciMt  SiMra.  t.  S,  p.  3. 

mUfmil*  4if0mmt  f  >'mrr«  iWU  •  htm*         (< )  Hawk.  P.  C.  b.  1 .  c  44.  k  3. 

immmArm,«ntidmt»ptritmlmfmm$         (li)  Br  '  "  -    -'  c.39. 

la  aa«  Mya  fmr  Jmgtmmt  mmt  Im 
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Qhis  although  the  oiaybem  was  committed  on  the  high«at 
provocation  (/).]] 

By  the  statute  law,  however,  5  Hen.  IV.  c.  5,  37  Hen. 
VIII.  c.  6,  and  22  k  23  Car.  II.  c.  1  (called  the  Coventry 
Act(M) ),  specific  provisions  were  in  course  of  time  made 
against  the  offence  of  maiming,  cutting  off  or  disabling  a 
limb  or  member  (n).  But  these  statutes  also  have  been 
recently  repealed  (o),  so  far  as  regards  the  matter  now  in 
question  :  and  by  7  Will.  IV.  &  1  Vict.  c.  85,  s.  4,  the  law 
now  is,  that  whosoever  unlawfully  and  maliciously  shall 
shoot  at  any  person  ip),  or  shall  by  drawing  a  trigger,  or  in 


(/)  Sir  E.  Coke  (3  Inst.  62)  hat 
traowribed  a  record  of  Henry  ihe 
Thinl'stiine(Claut.  13  lien.  3.  m. 9), 
bjr  wbicb  a  gentleman  of  Soroeraet- 
ahire  and  his  wii«  appear  to  hate  been 
apprehended  aod  committed  to  prison, 
being  indicted  for  dealing  lhu»  with 
John  the  monk,  who  was  caught  in 
adultery  with  the  wife. 

(m)  I'his  was  occasioned  by  an  as- 
sault on  Sir  John  Coventry,  in  the 
street,  and  slitting  his  nose  in  revenge 
(as  was  supposed)  for  some  obnoxious 
words  uttered  by  him  in  parliament. 
4  Black.  Com.  206. 

(n)  The  Coventry  Act  made  it  a 
capital  felony  to  disable  with  intent 
to  main  or  to  disfifc^'c-  On  ihi*  sta- 
tute Mr.  Coke,  a  gentleman  in  Suf- 
fulk,  and  one  W'oodburn.  a  labourer, 
were  indicted  in  172*2,  Coke  for  hirirg 
and  abetting  Woodburn,  and  Wood- 
bum  for  the  actual  fact  of  slitting  the 
DOS*  of  Mr.  Crispe,  Coke's  brother  in 
law.  The  case  was  somewhat  singular. 
The  murder  of  Crispe  was  intended, 
and  he  was  left  for  dead,  being  terribly 
backed  and  disfigured  with  a  hedge- 
bill ;  but  he  recovered.  Now  the  bare 
attempt  to  murder  is  no  felony  ;  but 
to  diifigvre,  with  an  intent  to  disfigure, 
it  made  to  by  thu  sldtute  ;  on  wbtcb 


they  were  therefore  indicted.  And 
Coke,  who  was  a  disgrace  to  tlie  pro- 
feuion  of  the  law,  had  the  effrontery 
to  rest  bis  defence  upon  this  point,  that 
tbe  assault  was  not  committed  with  an 
intent  to  disfigure  but  to  murder,  and 
therefore  was  not  within  the  statute. 
But  the  court  held,  that  if  a  man  at- 
tacks another  to  murder  him  with  tmtk 
an  instrument  as  an  bedge>bill,  whioll 
cannot  but  endanger  ibe  dirfigvriag 
bim  :  and  in  such  an  attack  bappeaa 
not  to  kill  but  only  to  disfigure  him, 
be  may  be  indicted  on  this  statute : 
and  it  shall  be  left  to  the  jury  to  de- 
termine whether  it  were  not  a  design 
to  murder  hy  disfiguring,  and  cooae- 
quently  a  roalicioua  intent  to  disfigure 
as  well  aa  to  murder.  Aceoidiagly 
the  jury  found  them  guilty  of  audi 
previous  intent  to  disfigure,  in  order 
to  effect  their  principal  intent  to  mur- 
der, and  they  were  both  condemned 
and  executed.    State  Trials,  vi.  212. 

(o)  By  7  &  8  Geo.  4,  c.  27.  and 
9  Geo.  4,  c.  31  ;  which  latter  act  is 
itself  repealed,  as  far  as  its  provisions 
relate  to  this  subject,  by  7  Will.  4  ic 
1  Vict,  c.  85. 

(p)  As  to  shooting  at,  he.  veuels 
belonging  to  the  navy,  or  in  the  ser- 
vice of  the  revenue,  or  oflkers  of  the 
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any  other  naniier,  attempt  to  dkcharge  any  kind  of  loaded 
anns  at  any  penon  (y),  or  shall  stab,  cut  or  wound  (r)  any 
person  with  intent  in  any  of  the  cases  aforesaid  to  maim,  dis- 
figure or  disable  such  person,  or  to  do  some  other  grievous 
bodily  harm  to  such  person,  or  with  intent  to  resist  or 
prevent  the  lawful  apprehension  or  detainer  of  any  person, 
shall  be  guilty  of  felony,  and  shall  be  liable  to  be  trans- 
|K>rted  for  life  or  not  less  than  fifteen  years,  or  be  im- 
prisoned for  any  time  not  exceeding  three  years,  with  or 
without  bard  labour  and  solitary  confinement.  And  by 
section  o,  whosoever  shall  unlawfully  and  maliciously  send 
or  deliver  to,  or  cause  to  be  taken  or  received  by  any 
person  any  explosive  substance,  or  any  other  dangerous 
or  noxious  thing,  or  shall  cast  or  throw  upon  or  other- 
wise apply  to  any  person  any  corrosive  fluid  or  other 
destructive  matter,  with  intent  in  any  of  the  cases  afore- 
said to  bum,  maim,  disfigure  or  disable  any  person,  or 
to  do  some  other  grievous  bodily  harm  to  any  person,  and 
whereby  in  any  of  the  cases  aforesaid  any  person  shall 
be  burnt,  maimed,  disfigured  or  disabled,  or  receive  some 
other  grievous  bodily  harm,  shall  be  guilty  of  felony,  and 
be  liable  to  the  like  punishment. 

IV.  Settiitg  spring  ynnt  or  engines  to  destroy  or  injure 
trespauers.  —  It  has  been  found  necessary  to  introduce 
a  legislative  provision  specifically  directed  against  this 
offence,  it  being  enacted  by  7  &  8  Geo.  IV.  c.  18,  s.  1  («), 


wnmj,  Mvj.  or  mm^mm  Miployvd  is  ».  Bo«vm,  il».  149. 

Um  piwntieo  of  mu^gfia%,  tmZhA  (i)  Prior  to  tbia  Ml  •  omb  wti  5o( 

Will.  4.  r.  &3.  ft.  10.  iodictable  for  Uto  owre  ad  of  pltcing 

(f  >  VMt  R.  V.  JonrU,  9  Car.  At  P.  v&A  iaatraoMaU  tm  bit  pt—ioM  with 

(r)  lo  ■■  JiiiBlwi^t  fcr  •mwUmg  KUpfwIIci— lsolfaoftbop«yk 


ib«MMBi*tlMiMli«MMlaM<  tbat  iImj  inm  m  pkcod.     Ilott  iw 

Ml  bo  fttolod.  Efk't  CM.  S  U»Mi.  WUkft.  SB.aiAU.S13.3l4.    At  to 

C.  C.  133.    Aft  M  «b*l  cowdtalM  ■  lbs  rifbt  «f  mttim  by  a  poraoo  wbo 

Ihia  flalala.  aai  Jm>  waHiM  bjarj  ffroB  MfiMft  of  tbU 


Biagli  CMt.  k.  ISO;  It  «. floaitb,  8      <<MrifH— .  tM  Jordta  ».  Cnuap,  8 
C.  h  P.  173 ;  R.  ».  Prist,  ib.  tSt;      Mm.  U  W.  783.  and  tbo  caa«  Ibsra 

R.  r.  .^ulh«Bn    1  C«r.&  M.  ^Mi    R         ciImI. 
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that  if  any  person  shall  set  or  place,  or  cause  to  be  set  or 
placed,  any  spring-gun,  man-trap,  or  other  engine  calcu- 
lated to  destroy  human  life,  or  inflict  grievous  bodily  harm 
upon  a  trespasser  or  other  person  coming  in  contact  there- 
with, such  person  shall  be  guilty  of  a  miademeanor :  as 
to  the  punishment  of  which  kind  of  offence,  we  may  take 
occasion  to  remark  here,  that  at  common  law,  and  inde- 
pendently of  specific  provisions  by  act  of  parliament  in 
the  particular  case,  it  always  consists  of  fine  and  impri- 
sonment, at  the  discretion  of  the  court. 

In  the  same  statute  there  is,  however,  contained  a  pro- 
viso that  the  said  enactment  shall  not  extend  to  gins  or 
traps  such  as  are  usually  set  with  the  intent  of  destroying 
vermin,  or  to  spring  guns  and  other  engines  set  in  a 
dwelling-house  for  the  protection  thereof,  from  sun-set  to 
sun-rise. 

V.  Procuring  miscarriage. — To  kill  a  child  in  the  mo- 
ther's womb  is,  as  formerly  observed,  no  murder  (0-  It  was 
provided,  however,  by  43  Geo.  III.  c.  58,  and  afterwards 
by  9  Gedl  IV.  c.  31,  s.  13,  that  to  administer  a  destructive 
thing  to  procure  the  miscarriage  of  a  woman  quick  with 
child  should  be  a  capital  felony,  and  if  she  should  not  be 
proved  to  have  been  quick  with  child,  a  felony  punishable 
with  transportation.  But  both  these  provisions  are  now 
repealed  (u),  and  the  law  on  the  subject  is  now  governed 
by  7  Will.  IV.  &  1  Vict.  c.  85,  s.  6,  which  provides  that 
whosoever,  with  intent  to  procure  the  miscarriage  of  any 
woman,  shall  unlawfully  administer  to  her,  or  cause  to  be 
taken  by  her,  any  poison  or  other  noxious  thing,  or  shall 
unlawfully  use  any  instrument  or  other  means  whatsoever 
with  the  like  intent,  shall  be  guilty  of  felony  and  liable  to 
transportation  for  life  or  not  less  than  fifteen  years,  or  to 
be  imprisoned  for  any  term  not  more  than  three  years. 

(l)  Vide  tap.  p.  118.  act  itself  on  this  subject  by  7  Will.  4 

(m)  The  fonner  by  9  Geo.  4,  c.  31 ,       &  I  Vict.  c.  86. 
•.1,  and  the  provisions  of  this  latter 
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VI.  Anoth'  "  immediately  affecting  the  personal 

security  of  iiu; .^  is  that  of  the  abduction  of  females. 

One  species  of  this  oifcnce,  [[vulgarly  called  stealing  an 
heiress,]]  viz.  carrying  off  any  woman  against  her  will, 
**  having  substance  in  goods  or  lands,  or  being  heir  ap- 
parent to  her  ancestor"  (the  same  being  followed  by  her 
marriage  or  defilement),  was  made  a  capital  felony  by 
the  statutes  3  Hen.  VII.  c.  2,  and  39  Eliz.  c.  9.  And 
by  statute  4  k  5  Ph.  Sc  M.  c.  8,  it  was  also  an  offence 
punishable  with  fine  and  imprisonment  for  any  person 
above  the  age  of  fourteen  years  to  carry  off  any  woman 
child  unmarried  within  the  age  of  sixteen  years  from  the 
possession  and  against  the  will  of  the  father,  mother,  guar- 
dians or  governors ;  and  in  case  of  her  defilement  or  mar- 
riage with  him,  her  lands  were  also  to  be  forfeited  (x)  to 
her  next  of  kin  during  the  life  of  her  seducer.  But  all 
these  statutes  are  now  repealed  by  9  Geo.  IV.  c.  31,  which 
provides  (section  19)  that  where  any  woman  shall  have 
any  interest,  whether  legal  or  equitable,  present  or  future, 
absolute,  conditional  or  contingent,  in  any  real  or  per- 
sonal estate,  or  shall  be  an  heiress  presumptive  or  next 
of  kin  to  any  one  having  such  interest,  if  any  person  shall 
from  motives  of  lucre  (y)  take  away  or  detain  such  woman 
against  her  will  (;),  with  intent  to  marry  or  defile  her,  or  to 
cause  her  to  be  married  or  defiled  by  any  ether  person, 
every  such  offender  shall  be  guilty  of  felony,  and  shall  be 
liable  to  be  transported  for  life,  or  not  less  than  seven 
years,  or  to  be  imprisoned  with  or  without  hard  labour  for 
any  term  not  exceeding  four  years. 

And  by  section  20,  if  any  person  shall  unlawfully  take, 
or  cause  to  be  taken,  any  unmarried  girl,  being  under  the 

(O  As  to  farWi«f«  oT  tU  prapMtj  (t)  U/rmmd  b*  «Md.  tb*  oAadar 

of  Um  wmmm  Is  iIm  earn  U  eUwim       h  tqiitUy  wiibio  Um  ■ri.  ■Iiboafh  ih« 


tiM  M«niaf«,  MS  Mir  dw  Mairiaf*  woaao  bt  ukto  twaj  u  wtll  m  m«r- 

Acu,  M^  vol.  tt.  p.  no.  fM  witb  km  owa  wwi.    R.  v. 

(5)  Atto»lMlittvyMM«r«*.  W«k«S«M.t  Uvb.  CC.  379;  R. 

liMia^lMrt,  •Mll.«.Bsn«tt,9C«r.  t.  Hepkios,  1  C«r.  &  If .  364. 
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age  of  sixteen  years,  out  of  the  poMCMion  and  against 
the  will  of  her  father  or  mother,  or  of  any  other  person 
having  the  hiwful  care  or  charge  of  her,  every  such  offender 
shall  be  guilty  of  a  misdemeanor,  and  shall  be  liable  to 
suficr  such  punishment,  by  fine  or  imprisonment,  or  both, 
as  the  court  shall  award  (a). 

Vil.  A  >i  \.  nth  Qoflence,  also  against  the  female  part  of 
the  subj<  ci>  ot  the  realm,  but  attended  with  greater  aggra- 
vations than  that  of  forcible  marriage,  is  the  crime  o(  rape, 
raptus  mulierum,  or  the  carnal  knowledge  of  a  woman  for- 
cibly and  against  her  will  (A).  This,  by  the  Jewish  law  (c), 
was  punished  with  death,  in  case  the  damsel  was  betrothed 
to  another  man  ;  and  in  case  she  was  not  betrothed,  then  a 
heavy  fine  of  fifty  shekels  was  to  be  paid  to  the  damsel's 
father,  and  she  was  to  be  the  wife  of  the  ravisher  all  the 
days  of  his  life,  without  that  power  of  divorce  which  was 
in  general  permitted  by  the  Mosaic  law. 

The  civil  law  (</)  punishes  the  crime  of  ravishment  with 
death  and  confiscation  of  goods ;  under  which  it  includes 
both  the  offence  of  forcible  abduction  or  taking  away  a 
woman  from  her  friends,  of  which  we  last  spoke,  and  also 
the  present  offence  of  forcibly  dishonouring  them  ;  either 
of  which,  without  the  other,  is  in  that  law  sufficient  to  con- 
stitute a  capital  crime.  Also  the  stealing  away  a  woman 
from  her  parents  or  guardians,  and  debauching  her,  is 
equally  penal  by  the  emperor's  edict,  whether  she  consent 
or  is  forced  ;  "  site  volentibus,  sive  nolentihus  mulieribuSf 
tale  facinus  fuerit  perpetratum."  And  this,  in  order  to 
take  away  from  women  every  opportunity  of  offending  in 
this  way,  whom  the  Roman  law  supposes  never  to  go 
astray  without  the  seduction  and  arts  of  the  other  sex ; 
and  therefore,  by  restraining  and  making  so  highly  penal 
the  solicitations  of  the  men,  they  meant  to  secure  effec- 

(«)  Vide  R.  V.  Meadows,  1  Car.  &       be  given,  aee  9  Geo.  4.  c.  31,  >.  18. 
Kir.  399  ;  R.  v.  Robins,  ib.  456.  (c)  Deal.  xiii.  25. 

(6)  At  to  ihe  nature  of  the  proof  to  (d)  Cod.  9,  tit.  1 3. 
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Qtoally  t'  ir  of  the  women.     **  Si  enim  ip$i  raptores 

**  mietu,  Vi iate  pcen4B,  ab  hujtumodi  facinore  se  tern- 

**  peraverimtt  nitUi  mulierif  give  volenti,  sive  nolentif  pec- 
*'  candi  locus  relimfuetur  ;  quia  hoc  ipsum  telle  mu  Her  urn, 
**  ab  iHsidii*  netjuissimi  Aomittitf  qui  meditatur  rapinam, 
**  inducitur.  Aisi  eteuim  tarn  tolicitaverit,  nisi  odiosis 
**  artibus  circmmvemerit,  non  faciei  earn  oelle  in  tantum 
*'  dedecms  $e$e  proderer  But  our  English  law  does  not 
entertain  quite  such  sublime  ideas  of  the  honour  of  either 
sex,  as  to  lay  the  blame  of  a  mutual  fault  upon  one  of  the 
tranagreuors  only  ;  and  therefore  makes  it  a  necessary 
ingredient  in  the  crime  of  rape  that  it  must  be  against  the 
woman's  will. 

Rape  was  ]  liy  the  Sa.xon  laws,  particularly  those 

of  king  Athi-i  ,  with  death,  which  was  also  agree- 

able to  the  old  Gothic  or  Scandinavian  constitution  (f), 
f  was  afterwards  thou'^^ht  too  hard  ;  and  in  its  stead 

.-e%ere,  but  not  capital  punishment,  was  inflicted 

by   William  the  Conqueror,   viz.  castration  and   loss  of 
eye8(^),  which  continued  till  after  Bracton  wrote,  in  the 
T^vixx  of  Henry  the  Third.     But  in  order  to  prevent  ma- 
Ih  loiis  accusations,  it  was  then  the  law  (A)  that  the  woman 
should,  inirui'diately  after,  *' dum  recensfuerii  maleficium" 
....  ...  .1.,.  upjjt  town,  and  there  make  discovery  to  some 

l»ersons  of  the  injury  she  has  suffered,  and  after- 
wards should  acquaint  the  high  constable  of  the  hundred, 
*'  ,  and  the  sheriff,  with  the  outrage (t).     This 

>  t,s|K>nd  in  some  degree  with  the  laws  of  Scot- 
land and  Arragon,  which,]]  as  cited  by  Blackstone,  Qre- 
(|uirc  that  complaint  must  be  made  within  twenty-four 
hoiiro  ;  though  afterwarda,  by  statute  Wettm.  1,  c.  13,  the 
time  of  limitation  in  England  was  extended  to  forty  days. 

(«)  DnctM.  I.  iii.  c  28.  Hak,  ia  Mipact  of  'jifMU  of  rap*  in 

(/)  Slitrsli.  d«  Jut*  S— 00.  I.  iii.  kk  Urm.  1  Halt,  P.  C.  639.     At  to 

e.  1.  •PP**I*  (■•*  Abeliihod),  wUo  poot. 
(f )  LL.  Coil.  Cow)*.  e.  19.  (i)  Cloof.  I.  nt.  ctf;  Bract.  l.iiL 

(A)  TW  low  io  M  Uid  4owh  by  e.  28. 

k2 
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QAt  present  there  is  no  time  of  limitation  fixed  ;  for,  as  it 
is  usually  now  punished  by  indictment  at  the  suit  of  the 
crown,  the  maxim  of  law  takes  place  that  nullum  tempui 
occurrit  regi;  but  the  jury  will  rarely  give  credit  to  a  stale 
complaint.  During  the  former  period  also  it  was  held  for 
law  (A),  that  the  woman,  by  consent  of  the  judge  and  her 
parents,  might  redeem  the  offender  from  the  execution  of 
his  sentence,  by  accepting  him  for  her  husband, — if  he 
also  was  willing  to  agree  to  the  exchange,  but  not  other- 
wise. 

In  the  third  year  of  Kiiw.  I.  by  the  statute  Westm.  1, 
c.  13,  the  punishment  of  rape  wu>  imu.li  mitigated;  the 
offence  itself  of  ravishing  a  damsel  within  age,  that  is, 
twelve  years  old,  either  with  her  consent  or  without,  or  of 
any  other  woman  against  her  will,  being  reduced  to  a  tres- 
pass, if  not  prosecuted  by  appeal  within  forty  days,  and 
subjecting  the  offender  only  to  two  years  imprisonment 
and  a  fine  at  the  king's  will.  But  this  lenity  being  pro- 
ductive of  the  most  terrible  consequences,  it  was  in  the 
thirteenth  year  of  Edw.  I.  found  necessary  to  make  the 
ofience  of  forcible  rape  felony  by  statute  Westm.  2,  c.  34. 
And  by  statute  18  Eliz.  c.  7,  it  was  made  felony  without 
benefit  of  clergy.]]  All  these  enactments  were  afterwards 
repealed  by  9  Geo.  IV.  c.  31,  which  however  still  made 
the  offence  a  capital  felony ;  but  the  punishment  of  this 
crime  is  now  regulated  by  4  &  5  Vict.  c.  66,  s.  3,  which 
provides  that  every  person  convicted  of  the  crime  of  rape 
shall  be  liable  to  be  transported  for  life. 

QA  male  infant  under  the  age  of  fourteen  years  is  pre- 
sumed by  law  incapable  to  commit  a  rape,  and  therefore  it 
seems  cannot  be  found  guilty  of  it(/) ;  for  though  in  other 
felonies  malitia  supplet  atatemy  as  has  in  some  cases  been 
shown,  yet  as  to  this  particular  species  of  felony  the  law 
supposes  an  imbecility  of  body  as  well  as  mind  (nt). 

(JIe)  Hawk.  p.  C.  b.  1,  c  41,  t.  7.        asMuU  with  intent  to  cominit  a  rape ; 
(1)  R.  c.  Jordan,  9  Car.  &  P.  118.      R.  p.  Elderabaw,  3  Car.  &  P.  396. 
The  law  i&  ihe  same  in  (he  cas«  of  an  (m)  1  Ilal.  P.  C.  631. 


CHAP.  IT.— OP  OPPBNCBt  AQAINST  TBB  PBBM)lf.      133 

[The  civil  law  ceems  to  suppose  a  prostitute  or  common 
barlot  incapable  of  any  injuries  of  this  kind  (n),  not  allow- 
ing any  punishment  for  violating  the  chastity  of  her  who 
hath  indeed  no  chastity  at  all,  or  at  least  hath  no  regard  to 
it.  But  the  law  of  England  does  not  judge  so  hardly  of 
oflendeni  as  to  cut  off  all  opportunity  of  retreat  even  from 
ooBUDon  strumpets,  and  to  treat  them  as  never  capable  of 
amen  '  it  therefore  holds  it  to  be  felony  to  force  even 

a  coil  or  harlot,  because  the  woman  may  have  for- 

saken that  unlawful  course  of  life  (o) ;  for,  as  Bracton  well 
obaenre8(p), "  licet  meretrii  fuerit  antea,  certe  tunc  meretrix 
**  nonfuit,  cum  reclamando  neguitia  ejus  cunsentire  uoluit.*' 

As  to  the  material  fiicts  requisite  to  be  given  in  evidence 
and  proved  upon  an  indictment  for  rape,  they  are  of  such 
a  nature  that,  though  necessary  to  be  known  and  settled 
for  the  conviction  of  the  guilty  and  preservation  of  the 
innocent,  and  therefore  to  be  found  in  such  criminal  trea- 
tises as  discourse  of  these  matters  in  detail  (7),]]  yet  it  is 
not  desirable  to  discuss  them  here.  We  Qshall  therefore 
merely  add  upon  this  head  a  few  remarks  from  Sir  Matthew 
Uale  with  regard  to  the  competency  and  credibility  of  wit- 
neases,  which  may,  salvo  pudorcy  be  considered. 

And,  first,  the  party  ravished  may  g^ve  evidence  upon 
oath,  and  is  in  law  a  competent  witness;  but  the  credibility 
of  her  testimony  and  how  far  she  is  to  be  believed  must  be 
left  to  the  jury  upon  the  circumstances  of  fact  that  concur 
in  that  testimony.  For  instance,  if  the  witness  be  of  good 
fame ;  if  she  presently  discorered  the  offence  and  made 
search  for  the  offender ;  if  the  party  accused  fled  for  it, — 
these  and  the  like  are  concurring  circumstances  which  give 
grcBter  probability  to  her  evidence.  But,  on  the  other 
side,  if  she  be  of  evil  finme,  and  stand  unsupported  by 
otbera;  if  she  concealed  the  injury  for  any  considerable 
time  after  she  had  opporttmitv  to  complain ;  if  \ho  plari* 

(•)  Cod.  0,  9.  31 ;  PT.  47.  \, ».  ^^)  L.  3.  c.  37. 

<•)  1  H«l.  P.C.  e»i  Hawk.  P.C.         (f)  8m9  0«o.  4.  e.  SI.  1. 18. 
b.  I.e.  41.  s.  8. 
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[[where  the  fact  was  alleged  to  have  been  committed  was 
where  it  was  possible  she  might  have  been  heard  and  she 
made  no  outcry,— these  and  the  like  circumstances  carry  a 
strong  but  not  conclusive  presumption  that  her  testimony  is 
fabe  or  feigned.]]  It  is  to  be  observed  that  she  in  not  com- 
pellable on  her  examination  to  answer  the  question  whe- 
ther she  has  not  had  connection  with  other  men  (r) ;  nor 
is  the  accused  at  liberty  to  prove  that  this  has  been  the 
case  («).  He  is  allowed  however  to  show  that  he  had 
himself  had  connexion  with  her  before  the  alleged  rape, 
or  that  her  character  for  chastity  or  decency  is  notoriously 
bad  (0- 

[[Moreover,  if  the  rape  be  charged  to  be  committed  on 
an  infant  under  twelve  years  of  age,  she  may  still  be  a 
competent  witness  if  she  hath  sense  and  understanding  to 
know  the  nature  and  obligations  of  an  oath,  or  even  to  be 
sensible  of  the  wickedness  of  telling  a  deliberate  lie.  Nay, 
though  she  hath  not,  it  is  thought  by  Sir  M.  Hale  (ii)  that 
she  ought  to  be  heard  without  oath,  to  give  the  court  in- 
formation :  and  others  have  held  that  what  the  child  told 
her  mother  or  other  relations  may  be  given  in  evidence, 
since  the  nature  of  the  case  admits  frequently  of  no  better 
proof.  But  it  is  now  settled  (x)  that  no  hearsay  evidence 
can  be  given  of  the  declarations  of  a  child  who  hath  not  capa- 
city to  be  sworn,  nor  can  such  child  be  examined  in  court 
without  oath  ;  and  that  there  is  no  determinate  age  at 
which  the  oath  of  a  child  ought  either  to  be  admitted  or 
rejected.  Yet  where  the  evidence  of  children  is  admitted, 
it  is  much  to  be  wished,  in  order  to  render  their  evidence 
credible,  that  there  should  be  some  concurrent  testimony 
of  time,  place  and  circumstances,  in  order  to  make  out  the 
fact,  and  that  the  conviction  should  not  be  grounded  singly 
on  the  unsupported  accusation  of  an  infant  under  years  of 

(r)  R.  p.  HodgMo,  R.  &  R.  C.  C.  (l)  Ibid. ;  Surk.  Ev,  1269.  1270. 

211.  («)  I  Hal.  P.  C.  634. 

(0  Ibid. ;  R.  *.  Barker.  3  Car.  &  (x)  R.  v.  Rratier,  1  Leach.  C.  L. 

P.  689  ;  Stark.  E».  1269.  237. 
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^  n.  There  may  be  therefore  in  many  cases  of  this 

li..^....  .^iiaestea  who  are  competent,  that  is,  who  may  be 
admitted  to  be  heard,  and  yet,  after  being  heard,  may 
prove  not  to  be  credible  or  such  as  tlie  jury  is  bound  to 
beHeve  ;  for  one  excellence  of  the  trial  by  jury  is,  that  the 
jury  are  triers  of  the  credit  of  the  witnesses,  as  well  as  of 
the  truth  of  the  fact. 

"  It  is  true,"  says  tliis  leariird  judge  (y),  "  tliat  r;i|)r  is 
"  a  most  detestable  crime,  and  therefore  ought  sev<  i«iy 
"  and  impartially  to  be  punished  with  death  ;  but  it  must 
"  be  remembered  that  it  is  an  accusation  easy  to  be  made, 
"  and  hard  to  be  proved,  but  harder  to  be  defended  by  the 
**  party  accused,  though  innocent."  He  then  relates  two 
extraordinary  cases  of  malicious  prosecution  for  this 
j«j  that  had  happened  within  his  own  observation,  and 
concludes  thus  :  **  I  mention  these  instances  that  we  may 
**  be  tlie  more  cautious  upon  trials  of  offences  of  this  nature, 
"  wherein  the  court  and  jury  may  with  so  much  ease  be 
"  imposed  upon  without  great  care  and  vigilance ;  the 
**  heinousness  of  the  offence  many  times  transporting  the 
*'  judge  and  jury  with  so  much  indignation  that  they  are 
"  over  hastily  carried  to  the  conviction  of  the  person  ac- 
"  cused  thereof  by  the  confident  testimony  of  sometimes 
"  false  and  malicioua  witnesses."]] 

VIII.  Next  to  rape  may  be  daased  the  crime  of  abusing 
r'"  .  for,  1,  by  9  Geo.  IV.  c.  31,  s.  17  (amended  as  to 
]  .<nt  by  4  ic  5  Vict  c.  56,  8.  3),  it  is  enacted,  that  if 

any  person  shall  unUwfully  and  carnally  know  and  abuse 
toy  girl  under  the  age  of  ten  years  of  age,  every  such 
oAoder  shall  be  guilty  of  felony,  and  liable  to  trans|)orta- 
tion  for  life  ;  and,  2,  by  the  same  section,  that  if  any 
person  shall  unlawfully  and  carnally  know  and  abuse  any 
girl  above  the  age  of  ten  years,  and  under  the  age  of  twelve 
years  of  age,  erery  such  offender  shall  be  guilty  of  a  misde- 

(y)  IIUl.P.C6t6. 
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meanor  (z),  and  shall  be  liable  to  be  imprisoned,  with  or 
without  hard  labour,  for  such  time  as  the  court  shall 

award  (a). 

IX.  \N  hut  has  been  observed  in  the  case  of  rape,  [[es- 
pecially with  regard  to  the  manner  of  proof,  which  ought 
to  be  the  more  clear  in  proportion  as  the  crime  is  the  more 
detestable,  may  be  applied  to  another  offence,  of  a  still 
deeper  malignity,  the  infamous  crime  against  nature^  com- 
mitted either  with  man  or  beast ;  a  crime  which  ought  to 
be  strictly  and  impartially  proved,  and  then  as  strictly  and 
impartially  punished.  But  it  is  an  offence  of  so  dark  a 
nature,  so  easily  charged,  and  the  negative  so  difficult  to 
be  proved,  that  the  accusation  should  be  clearly  made  out; 
for  if  false,  it  deserves  a  punishment  inferior  only  to  that 
of  the  crime  itself. 

We  will  not  act  so  disagreeable  a  part  as  to  dwell  any 
longer  upon  a  subject,  the  very  mention  of  which  is  a  dis- 
grace to  human  nature.  It  will  be  more  expedient  to 
imitate  in  this  respect  the  delicacy  of  our  English  law, 
which  treats  it  in  its  very  indictments  as  a  crime  not  fit  to 
be  named  ;  "  peccatum  illud  horribile  inter  Chrislianog 
"  non  nominandum"  (b).  A  taciturnity  observed  likewise 
by  the  edict  of  Constantius  and  Constans  (c) ;  "  uhi  scelus 
"  est  idf  quod  non  projicil  scire,  juhemus  insurgere  leges,  ar- 
"  marijura  gladio  ultore,  ut  exquisitis  paenis  subdantur  in- 
"  fames,  qui  sunt,  vel  quifuturi  sunt  ret." 

Its  punishment  the  voice  of  nature  and  of  reason,  and 
the  express  law  of  God  (<f ),  determine  to  be  capital ;  of 

(()  R.  t.  Martia,  9Car.  &  P.  213;  as  by  reason  of  ber  tender  years  she 

3  M.  C.  C.  R.  123;   R.  v.  Neale,  1  was  incapable  of  Judgment  and  dis- 

Car.  &  Kir.  591.  eretion. 

(a)  Prior  to  this  act,  riz.  by  18  (6)    See  in  Rot.  Pail.  50  Edw.  3. 

Elis.  e.  7  (DOW  repealed  by  9  Geo.  4,  n.  58,  a  complaint  that  a  Lombard  did 

c  31),  it  was  made  felony  without  commit  the  sin  "that  was  not  lo  be 

beoeSt  of  clergy  to  have  carnal  know-  named  "     12  Kep.  37. 

ledge  of  a  woman   child   under  ten  (r)  Cod.  9,  9,  31. 

years  of  age,  in  which  case  (he  con-  (</)  Levit.  zi.  13,  15. 
sent  or  Doo-consent  was  immaterial, 
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[[which  we  have  a  signal  instance,  long  before  the  Jewish 
dispensation,  by  the  destruction  of  two  cities  by  fire  from 
iMUven ;  so  that  this  is  an  universal,  not  merely  a  pro- 
rincial,  precept ;  and  our  antient  law  in  some  degree  imi- 
tated this  punishment,  by  commanding  such  miscreants 
to  be  burnt  to  death  (e),  though  Flcta  (/)  says  they  should 
be  buried  aUve ;  either  of  which  punishments  was  indif- 
ferently used  for  this  crime  among  the  antient  Goths  (^).]] 
in  our  own  countr)'  Qhis  offence  (b^ing  in  the  times  of 
popery  only  subject  to  ecclesiastical  censures)  was  made 
felony  without  benefit  of  clergy  by  statute  25  Hen.  VIII. 
c.  6,  revived  and  confirmed  by  6  Eliz.  c.  17,]]  and  is  now 
a  capital  ofl'ence;  it  being  enacted  by  9  Geo.  IV.  c.  31, 
s.  15,  that  every  person  convicted  of  the  abominable  crime 
of  buggery,  committed  either  witli  mankind  or  with  any 
animal,  shall  suffer  death  as  a  felon  (A).  QAnd  the  rule 
of  law  herein  is,  that,  if  both  are  arrived  at  years  of  dis- 
rrftinn,  agtMte$  el  congemtientes  pari  poena  pUctantur  {i).'2 

X.  Kidnapfnnt/  and  c/iild  stealing.  QThe  forcible  ab- 
duction or  stealin>^  uway  of  a  man,  woman  or  child  from 
their  own  countr>-,  and  sending  them  into  another,  was 
capital  by  the  Jewish  law  {k).  "  He  that  stealeth  a  man  and 
selleth  him,  or  if  he  be  found  in  his  hand,  he  shall  surely 
be  put  to  death."  So  likewise  in  the  civil  law,  the  offence 
of  spiriting  away  and  stealing  men  and  children,  which  was 
called  plagium^  and  the  offenders  plagiariiy  was  punished 
with  death  (/).  This  is  unquestionably  a  very  heinous 
crime,  as  it  robs  the  sovereign  of  his  subjects,  banishes  a 
man  from  his  country,  and  may,  in  its  consequences,  be 
productive  of  the  most  cruel  and  disagreeable  hardships, 
and  therefore  the  common  law  of  England  has  punbhed 
it  with  fine  and  impnaoninent(ai.>.]]    With  respect  to  the 

(«)  Brti.e.9.  (0  SiMt.  60. 

(/)  L.  1.  c.  37.  (A)  EmmI.  ixL  16. 

(f)  8lMr*.<l«jM«0«Ui.l.3.r.9.  (I)  Ff.  48.  1&.  1. 

(4)    A*  M  llM  MUM  •#  iIm  poof  («)  lUyni.  474  s  t  SImw.  ttl  } 

(•ktfb«a.tM90M.4.c.3l.».l8.  Skia.  47 »  4  tU.  Cm.  tlS. 
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ling  of  children,  it  is  provided  by  9  Geo.  IV.  c.  31, 
8.  21,  that  if  any  person  shall  nialiciuusly,  either  by  force 
or  fraud,  lead  or  take  away,  or  decoy  or  entice  away,  or 
detain  any  child  under  the  age  often  years,  with  intent  to 
deprive  the  parent  or  parents,  or  other  person  having  the 
lawful  charge  of  such  child,  of  the  possession  of  such  child, 
or  with  intent  to  steal  any  article  on  its  person  ;  or  shall 
with  any  such  intent  as  aforesaid  receive  or  harbour  such 
child,  knowing  the  same  to  have  been  so  stolen  or  enticed, 
every  such  ofl'ender  shall  be  guilty  of  felony,  and  shall  be 
liable  to  be  transported  for  seven  years,  or  imprisoned, 
with  or  without  hard  labour,  for  any  term  not  more  than 
two  years,  and  also,  if  a  male,  to  be  whipped,  if  the  court 
shall  so  think  fit. 

XI.  The  remaining  offences  which  fall  under  this  head 
are,  wuaultSy  batteries,  and  false  imjtrisonment.  With  re- 
gard to  the  nature  of  these  offences  in  general,  we  have 
nothing  farther  to  add  to  what  has  been  already  observed 
in  the  preceding  book  of  these  Commentaries,  Qwhen 
we  considered  them  as  civil  injuries,  for  which  a  satis- 
faction is  given  to  the  party  aggrieved  (n).  But  taken 
in  a  public  light,  as  a  breach  oi'  the  king's  peace,  an 
affront  to  his  government,  and  a  damage  done  to  his  sub- 
jects, they  are  also  indictable]]  as  misdemeanors,  [^and 
punishable  with  fines  and  imprisonment ;]]  and  in  a  severer 
manner  and  degree  [[when  they  are  committed  with  any 
very  atrocious  design,  as  in  case  of  an  assault  with  intent 
to  murder  (o),]]  or  with  an  intent  to  commit  rape  or  an 
unnatural  crime,  [[for  which  intentional  assaults  in  the 
two  last  cases  indictments  are  much  more  usual  than  for 
the  absolute  perpetration  of  the  facts  themselves,  on  ac- 
count of  the  difficulty  of  proof;  or  when  both  parties  are 
consenting  to  an  unnatural  attempt,  it  is  usual  not  to 
charge  any  assault,  but  that  one  of  them  laid  bands  on  the 
other  with  intent  to  commit,  and  that  the  otlier  permitted 

(«)  Vidt  sup.  vol.  ill.  p.  469.  (o)  X'mIc  tup.  p.  124. 
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[[the  nme  with  intent  to  suffer  the  oommiwion  of  the  abo- 
niiiaUe  crime  before  meotioned.]] 

A  nuui  may  indeed  be  convicted  of  an  aasaalt  under  an 
indictment  for  a  more  aggravated  crime.  For  by  7  Will. 
W.  k  1  Vict.  c.  80,  s.  11,  it  is  enacted,  that  on  the  trial 
of  any  person  for  any  felony  whatever,  where  the  crime 
charged  shall  include  an  assault  against  the  person,  it 
shall  be  lawful  for  the  jury  to  ucquit  of  the  felony,  and  to 
find  a  verdict  of  guilty  of  the  assault  against  the  person 
indicted,  if  the  evidence  shall  warrant  such  finding  ;  and 
when  such  verdict  shall  be  found,  the  court  shall  have 
power  to  imprison  the  offender  for  any  term  not  exceeding 
three  years  ( p). 

Thore  are  some  particular  species  of  assaults  against 
which  a  provision  is  expressly  made  by  act  of  parliament. 
Thus  an  assault  with  intent  to  commit  any  felony  (9),  as 
well  M  aasaalta  committed  in  a  variety  of  other  specific 
cases  in  the  several  statutes  enumerated,  are  punishable 
in  some  instances  by  fine  or  imprisonment,  or  both,  and 
in  others  by  imprisonment,  with  or  without  hard  labour  (r). 
And  in  the  particalar  cases  of  assaults  on  magistrates,  and 
others,  emf^oyed  in  preserving  wrecks  or  vessels  in  dis- 
tress («)  ;  or  on  custom  house  officers,  or  others,  employed 

(f )  A*  to  lliia  prov'ttioo  tm  R.  •.  wafM ;  Met.  96,  M  to  MnalM  ea  «•• 

BnMilew.  9  Car.  &  P.  366  ;    R.  •.  mtn,  toriwo  or  CMHro.  to obatwci  tb> 

GvUcridfC.  ib.  471  ;  R.  v.  St.  George,  bnjing  awl  aelting  of  grain.  &c. :   6 

ib.  483 :    R.  r.  Pool,  ib.  728  ;    R.  •.  &  7  Will.  4,  e.  60,  a.  4.  »•  to  aaaanlt. 

Watkioa,  1  Car.  &  M.  161 ;   R.  v.  iog  or  rtaittiag  a  oMtropolitan  police 

Crvopioa,  ib.607;    R.  *.  Draper,  I  patrol:  6&  6  VieU  e.29.  a.tl.  a«  to 


Cat.  U.  Kir.  176  i  R.  m.  Bodeo.  ib.  ataaalla  by  eoavicta  00  tkeoAom  «f 

30&.  PeotoQville  Priaoo  :  6  &  7  Vict.  e.  S6. 

(f )  •  Goo.  4.  e.  31,  a.  36.  a.  19.  aaaaulu  by  confieta  oo  the  of- 

(r)  8m  71c  8  Geo.  4,  e.  29.  a.  S9.  foefaoftbo  Milbook  Piiaoo.    To  tbia 

M  to  oaaMiha  oo  doatieepew ;  9  Goo.  OMONfMks  w  m»j  odd  Ibo  ptovi- 

4.  «♦  81.  a  t3.  ao  to  timiimt  tkt-  aioa  by  •oet.80  of  9  Ooow  4.  c.  31. 

gyoMO  oa  civil  prooHO  |*iaf  !•  ut  ogaiaat  uy  smMw  of  a   BMrrbant 

totfoif  htm  dlefaM  awtoo;  aocC  VMoal  iMdof  s  ma  oa  abora  «hilo 

S5,  aa  lo  aaaallB  oa  poaro  or  r«*o*  abroad,  or  loovlaf  biai  bebiad.  or  ro> 

or  aFitb  iaioal  to  toaial  faaiag  U  briag  biai  boaao  agaia. 


bwfal  a|ipiiibniln  ar  dotaiaor.  or  ia  (1)  9  Goo.  4.  e.  31.  a.  24. 

of  a  eeaaatracy  to  raiaa 
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for  prevention  of  smuggling  {t),  or  on  persons  authorized 
to  seize  poachera  (u),  the  offenders  are  punishable  with 
imprisonment  or  with  transportation  for  seven  years. 

Independently  of  the  remedy  by  indictment,  applicable 
in  general  to  these  and  to  all  other  offences,  whether 
amounting  to  felony  or  misdemeanor,  the  legislature  has 
established  in  respect  to  mere  assaults  or  batteries  a  more 
summary  method  of  penal  proceeding.  For  by  9  Geo.  IV. 
c.  31,8.  27,  persons  committing  any  assault  or  buttery,  not 
accompanied  by  the  attempt  to  commit  felony,  or  not 
otherwise  a  fit  subject  for  prosecution  by  indictment,  may 
be  brought  before  two  justices  of  the  peace,  by  whom  such 
offence  may  be  heard  and  determined ;  and  the  offender 
upon  conviction  shall  pay  such  fine  as  to  the  justices  shall 
appear  meet,  not  exceeding  (together  with  costs,  if  or- 
dered) the  sum  of  5/. ;  which  fine  shall  be  paid  over  to  the 
parish  officers  to  the  use  of  the  general  rate  of  the  county. 
And  it  is  enacted,  that  if  any  person  shall  pay  the  whole 
amount  so  adjudged  to  be  paid  upon  conviction,  or  shall 
suffer  imprisonment  for  a  term  not  exceeding  two  calendar 
months,  as  authorized  by  the  act  in  case  of  nonpayment, 
or  shall  obtain  the  certificate  of  the  justices  dismissing  the 
complaint,  he  shall  in  every  such  case  be  released  from  all 
farther  proceedings,  civil  or  criminal,  for  the  same  cause. 
The  act,  however,  contains  a  proviso  to  prevent  the  jus- 
tices from  determining  any  case  in  which  a  question  shall 
arise  as  to  the  title  to  lands,  tenements  or  hereditaments, 
or  any  interest  therein  or  accruing  therefrom,  or  as  to  any 
bankruptcy  or  insolvency,  or  any  execution  under  the 
process  of  any  court  of  justice  (x). 

(()  3  &  4  Will.  4.  c.  53.  t.  61.  (x)  S«cl.  29. 

(m)  9  Geo.  4,  c.  69,  4.2. 
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CHAPTER  V. 

OP  OFFENCES  AGAINST  PROPERTY. 


Thb  next  class  of  offences  that  we  propose  to  consider  are 
such  as  affect  property;  in  considering  which  we  shall 
notice,  first,  the  habitations  of  individuals ;  and,  next, 
property  in  general :  and,  as  regards  property  in  general, 
shall  arrange  the  different  offences  under  the  general 
heads  of  larceny,  malicious  mischief,  forgery,  obtaining 
property  by  false  personation,  and  obtaining  property  by 
fiUse  pretences. 

And,  first,  with  respect  to  offences  against  the  habita- 
tions of  individuals. 

I.  Arson,  ab  ardendo,  ^as  it  stood  at  common  law,  and 
independently  of  the  provisions  of  recent  acts  of  parlia- 
ment to  be  presently  referred  to,)  is  Qthe  malicious  and 
wilful  burning  of  the  house  or  outhouse  of  another  man. 
This  is  an  offence  of  very  great  malignity,  and  much  more 
pernicious  to  the  public  than  simple  theft ;  because,  first, 
it  is  an  offence  against  that  right  of  habitation  which  is 
acquired  by  the  law  of  nature,  as  well  as  of  the  laws  of 
society ;  next,  because  of  the  terror  and  confusion  that 
necessarily  attends  it;  and,  lastly,  because  in  simple  theft 
the  thing  stolen  only  changes  its  master,  but  still  remains 
an  esse  for  the  benefit  of  the  public  ;  whereas,  by  burning, 
the  very  substmnce  b  absolutely  destroyed.  It  is  also  fre- 
quently more  destructire  than  murder  itself,  of  which,  too, 
it  is  often  the  cause ;  since  murder,  atrocious  as  it  is,  seldom 
extends  beyond  the  felonious  act  designed ;  whereas  fire 
too  frequently  involves,  in  the  common  calamity,  persons 
unknown  to  the  incendiary,  and  not  intended  to  be  hurt 
by  hin ;  and  friends  mm  weU  ta  enenuM.  For  which  retaon 
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Qhe  civil  law  (a)  puninhes  with  death  such  as  maliciously 
set  fire  to  houses  in  towns  and  contiguous  to  others,  but 
is  more  merciful  to  such  as  only  fire  a  cottaj;e  or  house 
standing  by  itself. 

Our  English  law  also  ilistmgiuhlies  with  imieh  accuracy 
upon  this  crime;  and,  therefore,  we  will  inquire,  first,  what 
is  such  a  house  as  may  be  the  subject  of  this  offence  ; 
next,  wherein  the  ofl'ence  itself  consists,  or  what  amounts 
to  a  burning  of  such  house;  and,  lastly,  how  the  oflence 
is  punished. 

Not  only  the  bare  dwelling-house,  but  uU  outhouses 
that  are  parcel  thereof,  though  not  contiguous  thereto,  nor 
under  the  same  roof,  as  barns  and  stables,  may  be  the 
subject  of  arson  (b) ;  and  this,  by  the  common  law,  which 
also  accounted  it  felony  to  burn  a  single  barn  in  the  field, 
if  filled  with  hay  or  corn,  though  not  parcel  of  the  dwell- 
ing-house (c).  The  burning  of  a  stack  of  com  was  antientiy 
likewise  accounted  arson  {d) ;]]  but  these  two  last  offences 
are  now  the  subject  of  special  provision  by  the  statute 
law  (e),  of  which  notice  will  be  taken  in  its  proper  place (/). 
QThe  offence  of  arson,  strictly  so  called,  may  be  committed 
by  wilfully  setting  fire  to  one's  own  house,  provided  one's 
neighbour's  house  is  thereby  also  burnt;  but  if  no  mis- 
chief is  done  but  to  one's  own,  it  does  not  amount  to 
felony,  though  the  fire  was  kindled  with  intent  to  burn 
another's  (g).  For  by  the  common  law,  no  intention  to 
commit  a  felony  amounts  to  the  same  crime ;  though  it 
does  in  some  cases  by  particular  statutes.  However,  such 
wilful  firing  one's  own  house,  in  a  town,  is  a  high  mis- 
demeanor, and  punishable  by  fine,  imprisonment  and  per- 
petual sureties  for  the  good  behaviour  (A) ;  and  if  a  land- 
lord or  reversioner  sets  fire  to  his  own  house,  of  which 

(•)  Ff.  48,  19,  28, ».  12.  (/)  Vide  pott,  in  tit. 

(*)  1  Hale,  P  C.  667.  (g)  Cro.  Car.  377  ;    1  Jon.  361. 

(O  3  ln»«.  67.  (A)  I  Hale,  P.  C.  568 ;  Hawk.  P.  C. 

((f)  Hawk.  P.C.  b.  1,  c.  39,  s  2.  b.  I,  c.  39,  ».  3.  abi  rap. ;   3  Eut. 

(•)  7  Will.  4  &  1  Vicl.c.89,».10,  P.  C.  c.  21,»,7. 
and  7  &  8  VicU  c.  62. 
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Qanother  ia  in  powmioe  under  a  lease  from  himself,  or  from 
thote  whose  estate  be  hath,  H  shall  be  accounted  arson  ; 
for,  during  the  lease,  the  house  is  the  property  of  the 
tenant  (i). 

As  to  what  shall  be  said  to  be  a  bitming  so  as  to  amount 

to  arson,  a  bare  intent,  or  attempt  to  do  it,  by  actually 

'ire  to  a  house,  unless  it  absolutely  bums,  does  not 

1 .liu  the  description  of  inpendit  et  comOutsit,  which 

were  words  necessary  in  the  days  of  law-Latin  to  all  in- 
dictments of  this  sort(j),  but  the  burning  and  consuming 
<•>'  "■•••  part  is  sufficient,  though  the  fire  be  afterwards  ex- 
d  (A).  Also  it  must  be  a  malicious  burning,  other- 
wise it  is  only  a  trespass ;  and,  therefore,  no  negligence  or 
mischance  amounts  to  it(/)« 

The  punishment  of  arson  was  death  by  our  antient  Saxon 
laws(M);  and  in  the  reign  of  Edward  the  First  this  sentence 
was  executed  by  a  kind  of  lex  talionis;  for  the  incendiaries 
were  burnt  to  death  (a),  as  they  were  also  by  the  Gothic 
constitutions  (o).  The  stat.  8  Hen.  VI.  c.  6,  made  the 
\  '  '  urning  of  houses,  under  some  special  circumstances 
I  mentioned,  amount  to  the  crime  of  high  treason ; 

but  it  was  again  reduced  to  felony  by  the  general  acts 
of  Edward  the  Sixth  and  Queen  Mary.]]  Moreover  Qhe 
offence  of  arson  was  denied  the  benefit  of  clergy  by  sta- 
tute 23  Hen.  VIII.  c.  1,  but  that  statute  was  repealed  by 
1  Edw.  VI.  c.  12;  and  arson  was  afterwards  held  to  be 
ousted  of  clergy,  with  respect  to  the  principal  offender,  only 
by  inference  and  deduction  from  the  statute  4  &  5  P.  &  M. 
c.  4,  which  expressly  denied  it  to  the  accessary  before  the 
fact(p).:] 

But  this  provision  of  the  stat.  of  Philip  and  Mary  is  also 
now  repealeid  by  7  k8  Geo.  IV.  c.27,  and  the  puniahiiieot, 

(i)  Pom.  n&.  (*)  Sliwa.  d«    Jm  Ceih.  1.  9. 

(»  R.  v.RmmII.  ICw.&M.MI.  c  6. 

(k)l{a»k.P.C.b.l.e.a»,i.l6.17.  (p)  11  R^  S6;  t  lUlt.  P.  C 

(0  1  Ukk.  P.C.M9.  94«.947iF«Mt.336;«lvt<k9G«e.l. 

(«)  LL.Im.c.7.  e.  SS.  mw  ivpMlad  bj  7  &  8  0*0.  4, 

(N)  Bait.e.9.  c.Tt. 
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therefore,  of  arson,  at  present,  depends  upon  7  k  S  Geo. 
IV.  c.  28,  8.  8,  by  which  every  felony,  for  which  no  other 
punishment  is  provided,  is  made  punishable  with  trans- 
portation for  seven  years,  or  imprisonment  for  not  more 
than  two  years  ;  and  to  such  imprisonment  may  be  added, 
at  the  discretion  of  the  court,  hard  labour  or  solitary  con- 
finement, and,  in  the  case  of  males,  whipping. 

The  offence  which  we  have  here  described  i»  tlmt  of 
arson  as  it  stood  at  common  law  ;  but  the  doctrines  of  the 
common  law  on  this  subject  have  now  lost  much  of  their 
importance,  this  species  of  mischief  being  specially  pro- 
vided against  by  statutes  of  modern  date,  embracing  almost 
every  case  of  arson.    These  provisions  are  as  follows. 

By  7  Will.  IV.  k  1  Vict.  c.  89,  s.  2  (7),  whoever  shall 
unlawfully  and  maliciously  set  fire  to  any  dwelling-house, 
any  person  being  therein,  shall  be  guilty  of  felony,  and  shall 
suffer  death  (r).  Also,  by  the  same  statute  (sect.  2),  who- 
soever shall  unlawfully  and  maliciously  set  fire  to  any 
church  or  chapel,  or  to  any  chapel  for  the  religious  worship 
of  persons  dissenting  from  the  United  Church  of  England 
and  Ireland,,  or  to  any  house,  stable,  coach-house,  out- 
house(«),  warehouse,  office,  shop,  mill,  malthouse, hop-oast, 
barn  or  granary,  or  to  any  erection  used  in  carrying  on  any 
trade  or  manufacture,  or  any  branch  thereof,  whether  in 
possession  of  the  offender  or  any  other  person,  with  intent 
to  injure  or  defraud  any  person,  shall  be  guilty  of  felony, 
and  punishable  with  transportation  for  life,  or  not  less 
than  fifteen  years,  or  imprisonment  not  exceeding  three 
years ;  and  doubts  having  been  conceived  upon  this  act, 
whether  its  provisions  extended  to  the  setting  fire  to  a 
hovel  or  shed  not  appendant  to  any  house,  it  has  been 
since  enacted  by  7  dc  8  Vict.  c.  62,  that  whoever  shall 
unlawfully  and  maliciously  set  fire  to  any  hovel,  shed  or 

(f )  Repeiliog  7  &  8  Geo.  4,  c.  30,  under  this  provision,  see  R.  t>.  Janes, 

a.  2.  1  Car.  &  Kir.  303  ;  R.  v.  England, 

(r)  R.  e.  Paice.  1  Car.  &  Kir.  73.  ib.  633. 
(i)  As  to  what  is  an  "  outhouse" 
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fold,  or  to  any  farm  bailding,  or  any  building  or  erectioa 
uaed  in  farmini;  land,  whether  the  same,  or  any  of  them 
respectively,  shall  then  be  in  the  poMeaaion  of  the  of- 
fender, or  the  poeaeiiion  of  any  other  person,  with  intent 
Uierd>y  to  defraud  any  person,  shall  be  guilty  of  felony, 
mod  liable  to  a  like  punishment  And  also,  that  whoever 
shall  unlawfully  and  maliciously  set  fire  to  any  hay,  straw, 
wood  or  other  vegetable  produce,  being  in  any  farm-house 
or  farm  building,  or  to  any  iaptement  uf  husbandry,  being 
in  any  fium-house  or  farm- building,  with  intent  to  set  fire 
to  such  famo-houae  or  farm-building,  and  to  injure  or 
defraud  any  person,  shall  be  liable  to  the  same  punish- 
ment as  for  setting  fire  to  the  farm-house  or  farm-build- 
ing itself:  and  that  every  male  person  under  eighteen 
shall  be  also  liable,  at  the  discretion  of  the  court,  in  ad- 
dition to  any  other  sentence,  to  be  whipped. 

II.  Negligently  setting  Jire  to  houses  and  buildings  by 
servants. 

By  14  Geo.  111.  c.  78,  s.  84(0,  if  any  servant,  through 
negligence  or  carelessness,  shall  fire,  or  cause  to  be 
fired,  any  dwelling-house  or  outhouses,  or  other  build- 
ings, and  be  thereof  conricted  on  the  oath  of  one  wit- 
ness, before  two  or  more  justices,  be  shall  forfeit  100/.,  to 
be  distributed  among  the  snfiferers,  by  the  churchwardens, 
in  such  proportions  as  to  such  churchwardens  shall  seem 
just ;  and,  in  case  of  defiialt,  shall  be  committed  to  gaul 
or  the  house  of  correction  for  eighteen  months,  to  be  kept 
to  hard  labour. 

III.  \^ Burglary,  or  nocturnal  housebreaking,  burgi  tatro' 
cinium,  which  by  our  antient  law  wm  called  Mamemel^, 
as  it  b  in  Scotland  to  this  day,  has  always  been  looked 
upon  as  a  very  heinous  oflfence ;  not  only  because  of  the 
abundant  terror  that  it  naturally  carries  with  it,  but  also 
as  it  is  a  forcible  invasion  and  disturbance  of  that  right 

(I)  T^  act  itpssk  Iks  6  Asa.  c.  91,  c>B«>isis|  •  Hailar  pro^Mssi 
VOL.  IV.  L 
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Qof  habitation  which  every  individual  might  acquire  even 
in  u  state  of  nature ;  an  invasion  which  in  such  a  state 
would  be  sure  to  be  punished  with  death,  unless  the  as- 
sailant were  the  stronger.  But,  in  civil  society,  the  laws 
also  come  in  to  the  assistance  of  the  weaker  party  ;  and, 
besides  that  they  leave  him  this  natural  right  of  killing  the 
aggressor  if  he  can,  as  was  shown  in  a  former  chapter  (u), 
they  also  protect  and  avenge  him  in  case  the  might  of  the 
assailant  is  too  powerful :  and  the  law  of  England  has  so 
particular  and  tender  a  regard  to  the  immunity  of  a  man's 
house,  that  it  styles  it  his  castle,  and  will  never  suffer  it  to 
be  violated  with  impunity ;  agreeing  herein  with  the  sen- 
timents of  antient  Rome,  as  expressed  in  the  words  of 
Tully  (r),  "  ^uid  enim  sunctius,  quid  omni  religione  mu- 
nitius,  quam  domus  uniuscujusque  civium  ?"  For  this 
reason  no  outward  doors  can  in  general  be  broken  open 
to  execute  any  civil  process ;  though  in  criminal  cases  the 
public  safety  supersedes  the  private.  Hence,  also,  in  part 
arises  the  animadversion  of  the  law  upon  eaves-droppers, 
nuisancers  and  incendiaries  ;  and  to  this  principle  it  must 
be  assigned  that  a  man  may  assemble  people  together 
lawfully,  at  least  if  they  do  not  exceed  eleven,  without 
danger  of  raising  a  riot,  rout  or  unlawful  assembly  (x),  in 
order  to  protect  and  defend  his  house,  which  he  is  not 
permitted  to  do  in  any  other  case. 

The  definition  of  a  burglar,  as  given  us  by  Sir  Edward 
Coke(y),  is  "  he  that  by  night  breaketh  and  entereth  into 
"  a  mansion-house  with  intent  to  commit  a  felony."]]  In 
which,  however,  we  are  to  understand,  as  it  would  seem, 
the  mansion-house  of  another  person,  for  a  man  cannot  be 
guilty  of  burglary  in  his  own  house  (z).  Qln  this  defini- 
tion there  are  four  things  to  be  considered— the  /tme,  the 
place,  the  manner,  and  the  intent. 

The  time  must  be  by  night,  and  not  by  day ;  for  in  the 

(■)  Vide  tup.  p.  99.  pott,  i'm  tit. 

(v)  Pro  dotno,  41.  (y)  3  lott.  63. 

(«)  1  Hale.  P.  C.  5«7.    At  to  riou,  («)  2  Ewt,  P.  C.  c.  15,  u  18. 
routs,  aod  unlawrul  attembliet,  vide 
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Qdaytimc  thrre  is  no  burglary  (a).  We  have  seen  (6),  in  the 
case  ofjustttiable  homicide,  how  much  more  heinous  all 
laws  made  an  attack  by  night,  rather  than  by  day,  allowing 
the  party  attacked  by  night,  to  kill  the  assailant  with  im- 
pttoity.  As  to  what  b  reckoned  night  and  what  day  for  this 
purpose, — antieutly  the  day  was  accounted  to  begin  only  at 
sunrising,  and  to  end  immediately  upon  sunset ;]]  but  the 
better  opinion  afterwards  was,  that  if  there  were  daylight 
or  erepuscmbam  enough,  begun  or  left,  to  discern  a  man's 
face  withal,  it  was  no  burglary  (c).  But  this  did  not  ex- 
tend to  mooplight,  for  then  nuuiy  midnight  In  ^ 
woold  have  gone  unpunished ;  Qand  besides  the  i>  _  y 
of  the  offence  does  not  so  properly  arise  from  its  being 
done  in  the  dark,  as  at  the  dead  of  night,  when  all  the 
creation  are  at  rest]]  But  the  doctrines  of  the  common 
law  on  this  subject  are  no  longer  of  practical  importance, 
it  being  provided  by  7  Will.  IV.  k  1  Vict.  c.  86,  s.  4,  that, 
as  regards  the  offence  in  question,  the  night  shall  be  con- 
sidered as  commencing  at  nine  in  the  evening,  and  con- 
cluding at  six  in  the  morning  of  the  next  day  (d). 

Q/Vs  to  the  place.  It  must  be,  according  to  Sir  E.  Coke's 
deHnition,  in  a  atojuton-house ;  and  therefore  to  account 
for  the  reason  why  breaking  open  a  church  is  burglary,  as 
it  ttudoobledly  is,  he  quaintly  obaenres  that  it  is  dommt 
wumnonalit  Dd  (e).  But  it  does  not  teem  absolutely 
neceasary  that  it  should  in  all  cases  be  a  mansion-house, 
for  it  may  also  be  committed  by  breaking  the  gates  or  walls 
of  a  town  in  the  night  (/),  though  that  perhaps  Sir  Edward 
Coke  would  have  called  the  mansion-house  of  the  garrison 
or  corporation.    Spelman  defines  burglary  to  be  ''  nocturna 

(•)  TIm  krwiiaf  and  Mlwwg  •  (ft)  VM«  Mp.  p.  99. 

d«(alliaf<4wM*  by  dajr.  l*  tlMl  pm-  («)  3  Ia«.  63  ;  I  Hal.  P.  C  660; 

f»ttj  ilMf«ia.  MM«nu.  bo«*«T«r,  bj  Hawk.  P.  C.  b.  I,  c.  38,  a. 3. 

7ai8G«o.4.e.19.Maftloa7.    Vkk  (rf)  8m  R.  •.  Penyj  1  Cv.  &  Kir. 

fm,    Aad  tb«  biikim  aad  aaianag  77. 

it  by  4*j  with  MMM  is  CMMMt  say  (•)  3  ImI.  64. 

MMy.  Ib<tb  MM  b  actMlly  cwf  (/)  Spvlm.  Gloaa.  Ul  ••  Barflary  /' 

mHtai, k •  liiitiinMf.  R. w.  Uwm.  Hawk.  P.  C.  b.  I .  c  38.  ».  10. 
I  Cw.  Ii  Kir.  «l. 

l2 
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[["  diruptio  alicujus  habitaculi,  vel  ecclesia^  etiam  murorum 
"  portorumve  civitatu  aut  bwrtfi^  adfeloniam  alif/uam  per- 
"  petrandnm."  And  therefore  we  may  wifely  conclude  timt 
the  requisite  of  its  being  domus  mannonaiis  is  only  in  the 
burglary  of  a  private  house,  which  is  the  most  frequent,  and 
in  which  it  is  indispensably  necessary,  to  form  its  guilt,  that 
it  must  be  in  a  mansion  or  dwelling-house ;  for  no  distant 
bam,  warehouse,  or  the  like,  are  under  the  same  privileges, 
nor  looked  upon  as  a  man's  castle  of  defence :  nor  is  a 
breaking  open  of  houses  wherein  no  man  resides,  and  which 
therefore  for  the  time  being  are  not  mansion-houses,  atteiuhul 
with  the  same  circumstances  of  midnight  terror.  A  housr, 
however,  wherein  a  man  sometimes  resides,  and  which  the 
owner  hath  only  left  for  a  short  season,  animo  revertendi, 
is  the  object  of  burglary,  though  no  one  be  in  it  at  the 
time  of  the  fact  committed  (^).]]  And  it  was  formerly  the 
rule  that,  if  the  barn,  stable,  or  warehouse  were  parcel  of 
the  mansion-house,  and  within  the  same  common  fence  (A), 
though  not  under  the  same  roof,  or  contiguous,  a  burglary 
might  be  committed  therein;  for  the  capital  house  pro- 
tected and  privileged  all  its  branches  and  appurtenants  if 
within  the  curtilage  or  homestall.  But  now  by  7  &  8  Geo. 
IV.  c.  29,  8.  13,  it  is  provided  that  no  building,  although 
within  the  same  curtilage  with  the  dwelling-house,  and 
occupied  therewith,  shall  be  deemed  to  be  a  part  of  such 
dwelling-house  for  the  purpose  of  bui^lary,  unless  there 
shall  be  a  communication  between  such  building  and  dwell- 
ing-house, cither  immediate  or  by  means  of  a  covered  and 
inclosed  passage  leading  from  the  one  to  the  other  (i).  QA 
chamber  in  a  college  or  an  inn  of  court,  where  each  inha- 
bitant hath  a  distinct  property,  is  to  all  other  purposes,  as 
well  as  this,  the  mansion-house  of  the  owner  (A).    So  also  is 

(;)  1  Hal.  P.  C.  556 ;  Foil.  77.  comrouoicating;  and  stealing  therein  ; 

(A)  R.  p.  Garland,  1  Leach,  C.  L.  is  more  penal  than  a  simple  felony. 

171.  Vide  post,  in  tit. 

(i)  Pjr  the  same  statute,  however,  (k)  I  Hal  P.  0.556;  Hawk.  P.  C. 

(sect.  14,)  the  bteakiog  and  entering  of  b.  1,  c.  38,  s.  13. 
a  building  within  the  curtilage,  but  not 
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[[a  room  or  lodging  in  any  private  hou»e  the  mansion  for  the 
ti'  4  of  the  lodger,  if  the  owner  doth  not  himself  dwell 

in  use,  or  if  he  and  his  lodger  enter  by  different  out- 

ward doors  (/);  bat  if  the  owner  himself  lies  in  the  house, 
and  hath  but  one  outward  door  at  which  he  and  his  lodgers 
enter,  such  lodgers  seem  only  to  be  inmates,  and  all  their 
apartments  to  be  parcel  of  the  one  dwelling-house  of  the 
owner  (m).  Thus,  too,  the  house  of  a  corporation,  inhabited 
in  separate  apartments  by  the  officers  of  the  body  corporate, 
is  the  mansion-house  of  the  corporation,  and  not  of  the 
respective  officers  (n).  But  if  I  hire  a  shop,  parcel  of 
another  man's  house,  and  work  or  trade  in  it,  but  never  lie 
there,  it  is  no  dwelling-house,  nor  can  burglary  be  com- 
mitted therein ;  for  by  the  lease  it  is  severed  from  the  rest 
of  the  house,  and  therefore  it  is  not  the  dwelling-house  of 
him  who  occupies  the  other  part ;  neither  can  I  be  said  to 
dwell  therein,  when  I  never  lie  there  (o).  Neither  can  bur- 
glary be  committed  in  a  tent  or  booth  erected  in  a  market 
or  hir,  though  the  owner  may  lodge  therein  (p);  for  the 
law  regards  thus  highly  nothing  but  permanent  edifices — 
a  boose  rir  V  h,  the  wall  or  gate  of  a  town  ;  and  though 
it  may  h*  ice  of  the  owner  to  lodge  in  so  fragile 

a  tenement,  yet  his  lodging  there  no  more  makes  it  bur- 
glary to  break  it  open  than  it  would  be  to  uncover  a  tilted 
waggon  under  the  same  circumstances. 

As  to  the  maait^  of  committing  burglary,  there  roust  be 
both  a  breaking  and  an  entry  to  complete  it :  but  they  need 
not  be  both  done  at  once  (9) ;  for  if  a  hole  be  broken  one 
night,  and  the  same  breakers  enter  the  next  night  through 
the  same,  they  are  burglars  (r).  There  must  in  general 
be  an  actual  breaking, — not  a  mere  I^al  eUaumm  fregity  by 
leaping  over  invisible,  ideal  boundaries,  which  may  con- 
stitute a  civil  trespass,  but  a  substantial  and  forcible  irrup- 

(/)8MR.».fUtm.lLMdi.CC.         (*)  1  lUI.  P.  C.  668. 

80 ;  R.  «.  Tnptbaw,  ib.  n7.  (p)  Hawk.  P.  C  bL  1.  c.  38.  •.  17. 

(■)  IUL84;  1  Hal.  P.C.  6M.  (f)  R.  *.  BM.  9  Car.  &  P.  44  j 

(•)  Pmc  ».  a»  i  3  ta»,  P.  C.  R.  *.  SMkk.  R.  &  R.  C.  C.  417. 

e.  I6.*.M.  (0  I  HaLP.C.661. 
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Qtion, — as  at  least  by  breaking  or  taking  out  the  glut  of,  or 
otherwise  opening,  a  window ;  picking  a  lock,  or  opening 
it  with  a  key ;  nay,  by  lifting  up  the  latch  of  a  door,  or 
unloosing  any  other  fastening  which  the  owner  hath  pro- 
vided. But  if  a  person  leaves  his  doors  or  windows  op*  u, 
it  is  his  own  folly  and  negligence;  and  if  a  man  eiii<  i- 
therein,  it  is  no  burglary ;  yet  if  he  afterwards  unlocks  an 
inner  or  chamber  door,  it  is  8o(«).  But  to  come  down 
a  chimney  is  held  a  burglarious  entry,  for  that  is  as  much 
closed  as  the  nature  of  tilings  will  admit.  So  also  to  knock 
at  a  door,  and  upon  opening  it  to  rush  in  with  a  f  ' 
intent;  or,  under  pretence  of  taking  lodgings,  to  t :.  ,  u 
the  landlord  and  rob  him ;  or  to  procure  a  constable  to 
gain  admittance  in  order  to  search  for  traitors,  and  then 
to  bind  the  constable  and  rob  the  house  :  all  these  entries 
have  been  adjudged  burglarious,  though  there  was  no  ac- 
tual breaking ;  for  the  law  will  not  suffer  itself  to  be  trifled 
with  by  such  evasions,  especially  under  the  cloak  of  legal 
process  (/).  And  so,  if  a  servant  opens  and  enters  his 
master's  chamber  door  with  a  felonious  design ;  or  if  any 
other  person  lodging  in  the  same  house,  or  in  a  public  inn, 
opens  and  enters  another's  door  with  such  evil  intent,  it  is 
burglary.  Nay,  if  the  servant  conspires  with  a  robber, 
and  lets  him  into  the  house  by  night,  this  is  burglary  in 
both  (u) ;  for  the  servant  is  doing  an  unlawful  act,  and 
the  opportunity  afforded  him  of  doing  it  with  greater  ease, 
rather  aggravates  than  extenuates  the  guilt.  As  for  the 
entry,  any  the  least  degree  of  it  with  any  part  of  the  body, 
or  with  an  instrument  held  in  the  hand,  is  sufficient :  as, 
to  step  over  the  threshold,  to  put  a  hand  or  a  hook  in  at 
a  window  to  draw  out  goods,  or  a  pistol  to  demand  one's 
money,  are  all  of  them  burglarious  entries  (x).     The  entry 

(«)  1  Ha).  P.  C.  553.  what  entries  art  burglarious,  *tt  the 

(I)  Hawk.  P.  C.  b.  1.  c.  38.  a.  5.  following  case*  :  R.  t.  Bailey,  R.  & 

(m)  Corawairi  caae,  Strm.  881 ;  1  R.  C.  C.  341  ;  R.  r.  Ruaaell.  1  M.  C. 

Hal.  P.  C.  553.  C.  R.  377  ;   R.  c.  Davit,  R.  &  R.  C. 

(x)  1  Hal.  P.  C.  555 ;  Hawk.  P.  C.  C.  355  ;    R.  v.  Bnce,  ib.  450 ;  R.  o. 

b.  1,  c.  38,  a.  7;    Foat.  108.    At  to  Haioea,  ib.  451.     Aa  to  what  are  not 
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may  hf  before  the  breaking  as  well  as  after  Q  for  though 
there  were  once  different  opinions  upon  the  question,  whe- 
ther breaking  out  of  a  house  to  escape,  by  a  man  who  had 
previously  entered  by  an  open  door  with  intent  to  steal, 
were  burglary,  QLord  Bacon  (y)  holding  the  ulfirmative, 
and  Sir  Matthew  Hale(£)  the  negative,]]  it  is  now  enacted 
by  7  &  8  Geo.  IV.  c.  29,  s.  11,  (as  it  had  previously  been 
by  Stat.  12  Anne,  c.  7,  now  repealed  (a),)  that  if  any  person 
shall  enter  the  dwelling-house  of  another  with  intent  to 
commit  felony,  or  being  in  such  dwelling-house  shall  com- 
mit any  felony,  and  shall  in  either  case  break  out  of  the 
•aid  dwelling-house,  in  the  night  time,  such  person  shall  be 
deemed  guilty  of  burglary.  QBut  it  is  universally  agreed 
fi.«.  »i.«re  must  be  both  a  breaking,  either  in  fact  or  by 
on,  and  also  an  entry,  in  order  to  complete  the 
bur_ 

A  intent.     It  is  clear  that]]  (except  in  the  parti- 

cula  ~|)ecified  in  the  statute  of  Geo.  IV.  just  cited, 

where  felony  is  connected  with  the  crime  in  a  different 
T  .)  [[such  breaking  and  entry  must  be  with  a  felo- 

•  lent,  otherwise  it  is  only  a  trespass  (b).  And  it  is 
the  same  whether  such  intention  be  actually  carried  into 
exec/  I  only  demonstrated  by  some  attempt  or  overt 

act,  '  ii  the  jury  is  to  judge.     And  therefore  such  a 

breach  and  entry  of  a  house  as  has  been  before  described, 
by  night,  with  intent  to  commit  a  robbery,  a  murder,  a 
rape,  or  any  other  felony,  is  burglary,  whether  the  thing 
be  actually  perpetrated  or  not(c).  Nor  does  it  make  any 
difierence  whether  the  offence  were  felony  at  common  law 

WuhiiMM.  Mt  R.«.  UwrtMt.  4  C*r.  (ft)  1  Hal.  P.  C.  561. 

«i  P.  t3l ;  R.  •.  Smiih.  R.  Jit  M.  C.  (r)  W«  m»j  Mttc«  Imt*  that  by  6 

C.  R.  178  i  R.  *.  Rw(.  ib.  183  ;  R.  Gap.  4.  c  83.  ».  4.  pmeo*  baviof  i« 

•.  Rabwis.  Car.C.  L.  393.  f iia  InaMhtMliin  iaiplaMMs 


(jr)BM.Claa.66i  atvUaaEsM,      witk  Uiiaat  la  braak  iaio  a  koMa.  lie. 
P.  C.  r.  15.  t.  6.  an  la  ba  6tmmi  rofaaa  wod  vaga- 


(t)  1  Md.  P.  C.  554.  basla.  mi  pwtkbad  aceai^acly.   At 

(a)  By  7  li  8  Oa*.  4,  c  t7.  le  rofwa  aad  vapbood*.  vida  paM. 
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[[or  only  created  so  by  statute,  since  thut  statute  which 
makes  an  offence  felony,  gives  it  iii(i(h<iitallv  ull  the  |>ni- 
pertics  of  a  felony  at  common  lau 

Thus  much  for  the  nature  of  burglary,  which  wag  a 
felony  at  common  law  (</),  but  within  the  benefit  of  clergy. 
The  statutes,  however,  of  1  Edw.  VI.  c.  12,  and  IBEIiz.  c.  7, 
took  away  clergy  from  the  principals,  and  that  of  3  &  4 
W.  &,  M.  c.  9,  from  all  abettors  and  accessaries  before 
the  fact.]]  And  though  these  provisions  are  all  now  re- 
pealed (e),  yet  by  7  Will.  I V.  dc  1  Vict.  c.  86,  s.  2,  it  is  enacted, 
that  whosoever  shall  burglariously  break  and  enter  into 
any  dwelling-house,  and  shall  assault  with  intent  to  murder 
any  person  being  therein,  or  shall  stab,  cut,  wound,  beat, 
or  strike  any  such  person,  shall  be  guilty  of  felony  and 
suffer  death  (/) ;  and  by  sect.  3,  that  whosoever  shall  be 
convicted  of  the  crime  of  burglary  shall  be  liable  to  be 
transported  for  life,  or  any  term  not  less  than  ten  years,  or 
imprisoned  for  any  term  not  more  than  three  years ;  and 
that,  in  the  case  of  imprisonment,  hard  labour  and  solitary 
confinement  niay  be  superadded. 

These  two  offences  of  arson  and  burglary  are  all  that 
can  be  properly  classed  as  offences  against  habitations, 
though  there  is  a  crime  compounded  of  house  breaking 
and  larceny,  to  which  we  shall  advert  before  we  close  the 
chapter. 

In  the  second  place  we  proceed  to  consider  the  offences 
in  respect  of  property  in  general. 

I.  Larcent/,  or  thefl  (by  contraction  for  latrociny,  la- 
trocinium),  is  the  unlawful  taking  and  carrying  away  of 
things  personal,  with  intent  to  deprive  the  right  owner  of 

((/)  BlackstoDC  rcinarkii,  vol.  iv.  p.  were  alto  made  by  7  &  8  Geo.  4,  c.  29 ; 

228.  (hat  by  tbe  laws  of  Aibeni.  which  but  these  alto  are  repealed  by  7  Will.  4 

panisbed  no  simple  theft  with  death,  Ac  1  Vict.  c.  86. 

bnrglary  was  a  capital  crime,  aod  cites  (/  )  As  to  the  form  of  iodictment  od 

Pott.  Anliq.  b.  i.  c.  26.  this  statute,  vide  R.  c.  Parfttt,  8  Car. 

(•)  By  7  &  8  Geo.  4.  c.  27.    Pro-  &  P.  288. 
visions  as  to  the  puaishment  of  burglary 
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the  same  (g) ;  and  it  w  either  simple,  or  accompanied  with 
circumstances  of  aggravation. 

1 .  The  oflence  of  simple  larceny,  or  plain  thefl,  [[cer- 
tainly commenced,  then,  whenever  it  was,  that  the  bounds 
of  property,  or  laws  of  meum  and  tuum^  were  established. 
How  far  such  an  offence  can  exist  in  a  state  of  nature, 
where  all  things  are  held  to  be  in  common,  is  a  question 
that  may  be  solved  with  very  little  difficulty.  The  dis- 
tnrbance  of  any  individual  in  the  occupation  of  what  he 
has  seized  to  his  present  use  seems  to  be  the  only  offence 
of  this  kind  incident  to  such  a  state.  But  unquestionably, 
in  social  coniumnities,  when  property  is  established,  any 
Tiolation  of  that  property  is  subject  to  be  punished  by  the 
laws  of  society,  though  how  far  that  punishment  shall 
extend  is  matter  of  considerable  doubt.]]  At  present  we 
will  examine  the  nature  of  thefl,  or  larceny,  as  laid  down 
in  the  foregoing  definition. 

In  the  first  place,  it  must  be  an  unlawful  taking,  which 
implies  that  the  goods  must  pass  from  the  possession  of 
the  right  owner  (A),  and  without  his  consent  (i);  and 
therefore  where  there  is  no  change  of  possession,  or  a 
change  of  it  by  consent,  or  a  change  from  the  possession 
of  a  person  without  title,  to  that  of  the  right  owner  (A), 
there  can  in  any  of  these  cases  be  no  larceny.  And  as  the 
taking  must  be  without  the  consent  of  the  owner,  so  in 
general  Qno  delivery  of  the  goods  from  the  owner  to  the 
offender,  upon  trust,  can  ground  a  larceny.  As  if  A.  lends 
B.  a  horse,  and  he  rides  away  with  him.]]  Yet  if  the  dcli- 
rery  be  obtained  from  the  owner  by  a  person  having 
amimuM  furandi  at  tlie  time,  and  who  afterwards  unlaw- 
foily  appropriates  the  goods  in  pursuance  of  that  intent,  it 

is)  ru  Moiikm  oT  BbriMOM  h,  (A)  1  Hal.  P.  C.  6IS. 

"  tU  (rIoMM*  ukiog  Md  Mrrylof  (<)  4  Bl  Com.  S30. 

•waj  of  lb*  ptnoo«l  gMds  of  aae*  (k)  B«l  if  •  ptraoo  bat  ttmpottry 

Umt."    4  BL  Com.  MS.    B«t  thi»  Uilo  ■gaiast  Um  poriMMOl  ownor.  iko 

loovoo  il  10  bo  ioqoiraJ  «bot  Uad  of  Utter  nay  bo  foilty  of  laicooj  ia 

foUof  oad  eanjing  away  b  cooai  lahtag  ibtn.    R.  *.  Wilkiaaoa,  R.  It 

it^  u  r.loaw»..  R.  C.  C.  470 ;  4  Dl.  Coo*.  9St. 
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is  larceny ;  as  if,  in  the  case  above  supposed,  B.  solicited 
the  loan  of  the  horse,  with  intent  to  steal  him  (z).  But  in 
such  cases,  Qbare  non>delivery  shall  not  of  course  be  in- 
tended to  arise  from  a  felonious  desip^ ;  since  that  may 
happen  from  a  variety  of  other  accidents.]]  So  a  person 
who  has  received  goods  by  delivery  from  the  owner,  will 
nevertheless  be  guilty  of  larceny  by  appropriating  them,  if 
they  were  delivered  under  such  circumstances  as  not  to 
divest  the  owner  of  the  legal  possession;  as  when  a  ser- 
vant embezzles  his  master's  plate  (a),  or  the  guest  at  an 
inn  or  tavern  makes  away  with  the  articles  of  which  he 
has  the  temporary  use  (6) ;  and  by  special  provision  of  the 
statute  7  &  8  Geo.  IV.  c.  29,  whoever  shall  steal  a  chattel 
or  fixture  let  to  be  used  by  him  in  any  house  or  lodging 
shall  incur  the  penalties  of  simple  larceny  (c). 

Again,  [[there  must  not  only  be  a  taking,  but  a  carrying 
away ;  cepit  et  asportavit  was  the  old  law-Latin.  A  bare 
removal  from  the  place  in  which  he  found  the  goods, 
though  the  thief  does  not  quite  make  off  with  them,  is  a 
sufficient  asportation,  or  carrying  away.  As  if  a  man  be 
leading  another's  horse  out  of  a  close,  and  be  apprehended 
in  the  fact;  or  if  a  guest,  stealing  goods  out  of  an  inn,  has 
removed  them  from  his  chamber  down  stairs ;  these  have 
been  adjudged  sufficient  carryings  away  to  constitute  a 
larceny  ((f);  or  if  a  thief,  intending  to  steal  plate,  takes  it 
out  of  a  chest  in  which  it  was,  and  lays  it  down  upon  the 
floor,  but  is  surprised  before  he  can  make  his  escape  with 
it,  this  is  larceny.]] 

Farther,  this  taking  and  carrying  away  must  be  of  per- 
sonal goods.  [[Lands,  tenements  and  hereditaments,  either 
corporeal  or  incorporeal,]]  either  freehold  or  less  than 
freehold,  [[cannot  in  their  nature  be  taken  and  carried 

(i)  Major  Semple't  case,  1  Leacb,  4  BI.  Com.  231. 

409,  470.  (f )  Sect.  45.    There  was  a  former 

(a)  ChrittiaD't  Blackstooe.  vol.  W.  statute  od  this iubject.  3  W.Sc  M.c.  9. 
p.  230  (note) ;  1  Hal.  P.  C.  506.  It  is  repealed  by  7  &  8  (ieo.  4,  c.  27. 

(b)  Hawk.  P.  C.  b.  1,  e.  33.  a.  6;  {d)  3  loat  106,  109. 
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[|away.  And  of  things  likewise  that  adhere  to  the  free- 
boMy  as  corn,  grass,  trees  and  the  like,  or  lead  upon  a 
boase,  no  larceny  could  be  committed  by  the  rules  of 
the  common  law ;  but  the  severance  of  them  was  merely 
a  trespass;  which  depended  on  a  subtlety  in  the  legal 
notions  of  our  ancestors.  These  things  were  parcel  of 
the  real  estate,  and  therefore,  while  they  continued  so, 
could  not  by  any  possibility  be  the  subject  of  thefl,  being 
absolutely  fixed  and  immoveable  (e) ;  and  if  they  were  se- 
vered by  violence,  so  as  to  be  changed  into  moveables,  and 
at  the  same  time,  by  one  and  the  same  continued  act, 
carried  ofl'  by  the  person  who  severed  them,  they  could 
never  be  said  to  be  taken  from  the  proprietor  in  this  their 
newly-acquired  state  of  mobility,  which  is  essential  to  the 
nature  of  larceny,  being  never,  as  such,  in  the  actual  or 
ooostnictive  possession  of  any  one  but  him  who  committed 
the  trespass.  He  could  not  in  strictness  be  said  to  have  taken 
what  at  that  time  were  the  personal  goods  of  another,  since 
the  very  act  of  taking  was  what  turned  them  into  personal 
goods.  But  if  the  thief  severs  them  at  one  time,  whereby 
the  trespass  is  completed,  and  they  are  converted  into 
personal  chattels  in  the  constructive  possession  of  hini  on 
whose  soil  they  are  \e(i  or  laid,  and  comes  again  at  ano- 
ther time,  when  they  are  so  turned  into  personalty,  and 
takes  them  away,  it  is  larceny]]  at  the  common  law ; 
[[and  so  it  is,  if  the  owner,  or  any  one  else,  has  severed 
Aem  (/).]]      So,  [[upon  nearly  the  same  \>  '  (^ 

•tealing  of  writings  relating  to  real  estate  W_ 
law  [[no  felony,  but  a  treapaaa  (g),  because  they  concern 
the  land,  or,  according  to  our  technical  language,  tavomr 
pf  ikt  reaity,  and  are  considered  as  part  of  it  by  the 
kiw ;  so  that  they  descend  to  the  heir  together  with  the 
land  which  they  coocero(A).  Bonds,  bills  and  notes, 
which  concern  mere  ekotei  in  action,  were  also  at  the 

(•)  Vid«  M^  vol.  iL  p.  M7.  bMr.  Stm.  1 137. 

(  r  )  3  iMt.  lOBi  1  Hd.  P.C.610.         (A)  VM«  tap.  voL  L  p.  ML 

{g)     HaU,    bIm  kup.  ;    R.  V.  WmI. 
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[[common  law  held  not  to  be  such  goods  whereof  larceny 
might  be  committed,  being  of  no  intrinsic  value  (t),  and 
not  importing  any  property  in  possession  of  the  person 
from  whom  they  are  taken.[]  By  the  common  law  also, 
[[larceny  could  not  be  committe<l  of  treasure  trove,  or 
wreck,  till  seized  by  the  king  or  him  who  hath  the  fran- 
chise; for  till  such  seizure  no  one  hath  a  determinate  pro- 
perty therein  ;[]  nor  could  it  be  committed  at  the  common 
law  [[of  such  animals  in  which  there  is  no  property  either 
absolute  or  qualified,  as  of  beasts  that  are  /era  naturttt 
and  unreclaimed,  such  as  deer,  hares  and  conies  in  a 
forest,  chase,  or  warren ;  fish  in  an  open  river  or  pond,  or 
wild  fowls  at  their  natural  liberty  (k).  But  if  they  are 
reclaimed  or  confined,  and  may  serve  for  food,  it  is  other- 
wise, even  at  common  law ;  for  of  deer  so  enclosed  in  a 
park  that  they  may  be  taken  at  pleasure,  fish  in  a  trunk, 
and  pheasants  or  partridges  in  a  mew,  larceny  may  be 
committed  (/).[]  It  is  also  said  (m)  [[that  if  swans  be  law- 
fully marked,  it  is  felony]]  at  common  law  [[to  steal  them, 
though  at  large  in  a  public  river ;  and  that  it  is  likewise 
felony  to  steal  them,  though  unmarked,  if  in  any  private 
river  or  pond  ;  otherwise  it  is  only  a  trespass.  But  of  all 
valuable  domestic  animals,  as  horses  and  other  beasts  of 
draught,  and  of  all  animals  domitte  naturtp,  which  serve 
for  food,  as  neat  or  other  cattle,  swine,  poultry  and  the 
like,  and  of  their  fruit  or  produce  taken  from  them  while 
living,  as  milk  or  wool(n),  larceny  may  be  committed]]  at 
common  law,  [[and  also  of  the  flesh  of  such  as  are  either 
domitce  or  feret  naturce  when  killed  (o) ;]]  while,  on  the 
other  hand,  as  [[to  those  animals  which  do  not  serve  for 
food,  and  which  therefore  the  law  holds  to  have  no  in- 
trinsic value,  as  dogs  of  all  sorts,  and  other  creatures  kept 

(i)  8  R«p.  33  b.  (n)  Dilt.  21  ;  Crompt.  36;  Hawk, 

(k)  I  H«I.  P.  C.  611 ;  Fo«t.  366.  P.  C.  b  1 .  c  33,  t.  28  ;  1  Htl.  P.  C. 

(0  Hawk.  P.C.  b.  1,  c.  33,  t.  25  ;  51 1  ;  Tbe  King  v.  Martin,  by  all  the 

1  Hal.  P.  C.  511.  judges.  P.  17  Geo.  3. 

(m)  Dalt.  Just.  c.  156.  (o)  I  Hal   P.  C  SI  1. 
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Qfor  whim  and  pleasore,  though  a  man  may  have  a  bare 
property  therein,  and  maintain  a  civil  action  for  the  Iom 
of  them  ( p) ;  yet  they  are  not  of  such  estimation,  as  that 
the  crime  of  stealing  them  amounts  to  larceny  (7).]] 

Lastly,  the  taking  and  carrying  away  must  be  with 
inUmt  to  deprive  the  right  otcner,  or,  as  it  is  frequently 
expreaaed,  ojitaio  furandi  (r).  [This  requisite,  besides 
excusing  those  who  labour  under  incapacities  of  mind  or 
will,  of  whom  we  spoke  sufficiently  at  Uie  entrance  of  this 
book  («),  indemnifies  also  mere  trespassers  and  other  petty 
oflTenders.  As  if  a  servant  takes  his  master's  horse  with- 
out his  knowledge,  and  brings  him  home  again, — if  a 
neighbour  takes  another's  plough  that  is  lefl  in  the  field, 
and  uses  it  upon  his  own  land,  and  then  returns  it, — if 
under  colour  of  owner  of  rent  where  none  is  due,  I  dis- 
train another's  cattle  or  seize  them,— all  these  are  tge^- 
paaaea  but  no  felonies  (/).  The  ordinary  discovery  of  a 
felonious  intent  is  where  the  party  doth  it  clandestinely, 
or  being  charged  with  the  fact,  denies  it.  But  this  is  by 
DO  means  the  only  criterion  of  criminality ;  for  in  cases 
that  may  amount  to  larceny,  the  variety  of  circumstances 
is  to  great,  and  the  complication  thereof  so  mingled,  that 
it  is  impouible  to  recount  all  those  which  may  evidence  a 
felonious  intent  or  animum  furandi ;  wherefore  they  must 
be  left  to  the  due  and  attentive  consideration  of  the  court 
and  jury.]] 

It  is  to  be  obsenred,  that  larceny  may  be  committed  as 
to  a  thing  whereof  the  owner  is  unknown  (a),  provided  it 
appear  that  there  is  some  person,  other  than  the  taker,  in 
whom  the  ownership  resides.  [[In  like  manner,  as,  among 
the  Romans,  the  lex  HottUia  de  fur  tit  provided  that  a 
prosecution  for  theft  might  be  carried  on  without  the  in- 
tenrentaon  of  the  owner (x)]]     An  example  of  this  may 

if)  1  li«l.  P.  C.  611.    Vidt  Mp.  (1)  Vida  Mp.  pp.  74.  76. 

*^.  it  p.  70.  (I)  I  H«l«.  P.  C.  500. 

(«)  I  lf»l.  P.  C.  S19.  (a)  lb.  61t  i  S  lUk.  P.  C.  MO. 

(r)  TU  civil  law  ta| llii*  by  (s)  Gravia.  I.  S.  c.  100. 

UM«0d»"lMriM«M.'*      4IMI.I.  I. 
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occur  in  the  case  of  Qstcalin^^  a  nliroud  out  of  a  grave, 
which  is  the  property  of  those,  whoever  they  were,  that 
buried  the  deceased  ;  but  stealing  the  corpse  itself,  which 
has  no  owner,  though  a  matter  of  great  indecency,]]  and, 
if  the  corpse  be  disinterred  for  the  purpose,  an  indictable 
misdemeanor  ( 2 ),  Qis  no  felony  unless  some  of  the  grave 
clothes  be  stolen  with  it.]] 

[[Having  thus  considered  the  general  nature  of  simple 
larceny  at  common  law,  we  now  arrive  at  its  punishment. 
Thefl,  by  the  Jewish  law,  was  only  punished  with  a  pecu- 
niary fine  and  satisfaction  to  the  party  injured  (a).  And  in 
the  civil  law,  till  some  very  late  constitutions,  we  never  find 
the  punishment  capital.  The  laws  of  Draco,  at  Athens, 
punished  it  with  death  :  but  his  laws  were  said  to  be  written 
in  bluud ;  and  Solon  afterwards  changed  the  penalty  to  a 
pe<yiniary  mulct.  And  so  the  Attic  laws  in  general  con- 
tinued (6),  except  that  once,  in  a  time  of  dearth,  it  was  made 
capital  to  break  into  a  garden  and  steal  figs ;  but  this  law, 
and  the  informers  against  the  offence,  grew  so  odious,  that 
from  them  all  malicious  informers  were  styled  sycophants, 
a  name  which  we  have  much  perverted  from  its  original 
meaning.]]  In  this  country  []our  antient  Saxon  laws  nomi- 
nally punished  theft  with  death,  if  above  the  value  of  twelve 
pence ;  but  the  criminal  was  permitted  to  redeem  his  life  by 
a  pecuniary  ransom  ;  as,  amongst  their  ancestors  the  Ger- 
mans, by  a  stated  number  of  cattle  (c).  But  in  the  ninth 
year  of  Henry  I.  this  power  of  redemption  was  taken  away,]] 
and  all  persons  guilty  of  larceny  above  the  value  of  twelve 
pence  {d)  were  directed  to  be  hung.     So  that  stealing  to 

(«)  Blackclone  remarks  (vol.  iv.  p.  («)  Eiod.  r.  ixii. 

235),  that  by  the  law  of  the  Fraaks  a  (6)  Petit,  LL.  Attic.  I.  7,  iii.  5. 

perioD  who  dug  a  corpse  op,  io  order  (c)  Tac.  de  Mor.  Genu.  c.  12. 

lotthp  it,  was  tobe  baouhed  fiom  «>•  (d)  This   tom     (says  Blackstooe, 

ciely,  aod  no  one  sufTered  to  relieve  vol.  iv.  p.  237)  was  the  siaodard  in 

his  wants  till  the  relatives  of  the  de-  the  time  of  Kiog  Athelstao ;  and  he 

ceased  coosented  to  his  readmissioo  ;  observes  that  afteiwards,  in  the  reign 

aod  he  cites  Mootesq.  Sp.  L.  b  30,  of  King  Henry  1,  one  shilling  was  the 

c.  19.  stated  value,  at  the  Exchequer,  of  a 
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above  thb  value  (whioh  was  called  grand  larceny)  becama 
a  Moay  absolutely  capital,  and  so  continued  to  our  own 
times  (e)  ;  while  petit  larceny,  that  is,  theft  to  inferior 
amount  (though  also  described  as  felony)  was  punished 
with  imprisonment  or  whipping  (/)  only.  However,  by 
the  law  relating  to  benefit  of  clergy  {g\  as  latterly  modi- 
fied, persoos  who  committed  simple  larceny  only,  though 
to  the  amount  of  more  than  twelve  pence,  or  indeed  to 
any  amount  whatever,  were  in  fact  excused  the  pains  of 
death,  provided  it  were  the  first  offence,  and  provided  the 
benefit  of  clergy  had  not  been  taken  away  from  the  par- 
ticular species  of  theft  by  some  express  statute,  as  was 
very  frequently  the  case  (A) ;  and,  when  the  capital  punish- 
ment was  thus  taken  away,  were  formerly  liable  to  be  burnt 
in  the  hand  or  whipped,  or,  in  more  modern  times,  to  be 
whipped,  or  transported  for  seven  years :  which  latter 
puanhmeat  might  also  latterly  be  inflicted,  in  lieu  of  the 
oommoii  law  penalties,  on  persons  convicted  of  petit  lar- 
ceny (i).  And  such  was  the  state  of  the  law  on  this  sub- 
ject as  late  as  the  year  1827,  when  by  stat.  7  &  8  Geo.  IV. 
c.  29,  86. 3,  4,  it  was  provided  that  every  person  convicted 
of  simple  larceny  of  any  amount  (all  distinctions  between 
grand  and  petit  larceny  being  by  the  same  statute  abo- 
lished), shall  be  liable  to  be  transported  for  seven  years, 
or  imprisoned  for  not  more  than  two  years  :  such  imprison- 

f«i«r«  fed  M  (Di*!.  da  Scare.  1. 1,  tiavally  grown  cbtaper. 

•.  7)i  aadtlMtir  w«  •ImMMppoM  (/)  3  Id>i.  218;    H«»k.  b.  1,  c. 

Uua  Oiilliaf  Is  mm*  Uwt  mMw  Uptik  33.  ».  36 ;  4  Black.  Coca.  S37.    Th«a» 

by  Ljadcwoda  (  Prov  1. 3,  deoomisatieM  of  xraod  aod  ptUt  lar< 


c.  13),  or  iIm  7)ad  part  of  a  poaod  of  etaj  ara  oo«  at  an  and  by  7  &  8  Geo. 

gold,  h  weald  be  tqaal  to  13*.  \U.  of  4,  c  29.  a.  9.  wbkb  gtvaa  to  tba^a  lo 

tba  ptaaaat  auadaid.  (ka  aoMvai  of  iwalvt  paaca  aad  aa* 

(•)  Tba  pngraaahpa  tadaetioo  is  iba  dar.  tba  aaaa  aiact  aa  to  tkalb  af 

viiaa  af  leaay,  wbila  daaib  aoaiiaaad  gtaaiar  aaeaau 

isbatba tifafthaftiaiUaaaw  (x)  Vidaaap.p.  12l,«<paai.<«(a. 

aaasM  aa  Wfera.  jiiiiad  tba  etm-  (4)  4  Bla.  Co*  237. 

ylatol  af  ak  H.  Spaliaas  (Olaac  »S0).  (i)4Gao.l,  ell;   lA  Oaa.  3. 

dM  wbila  atavj  lUaf  alaa  Hviaff  b«>  c.  74 ;  4  Bla.  Ca*.  tS6. 1S7. 
eaaw  dasiar.  tba  tfe  af  mmm  bad  eas* 
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mcnt  to  be  with  hard  labour  and  solitary  confineroent, 
and  (if  the  oHciuler  be  a  male)  to  be  accompanied  with 
whipping  at  the  discretion  of  the  court.  In  certain  cases, 
however,  where  the  larceny  relates  to  a  subject  for  which  the 
policy  of  the  law  provides  with  more  anxiety,  the  punish- 
ment is  more  severe.  For  by  7  &  8  Geo.  IV.  c.  29,  s.  16 
(amended  as  to  punishment  by  7  Will.  IV.  &  1  Vict.  c.  90), 
if  any  person  shall  steal  to  the  value  of  ten  shillings  any 
goods  or  articles  of  silk,  woollen,  linen  or  cotton,  or  of  any 
one  or  more  of  those  materials  mixed  with  each  other,  or 
mixed  with  any  other  material,  whilst  laid,  placed  or  exposed 
during  any  stage,  process  or  progress  of  manufacture,  in 
any  building,  field  or  other  place,  he  shall  be  transported 
for  a  term  not  exceeding  fifteen  years  nor  less  than  ten 
years,  or  imprisoned  for  a  term  not  exceeding  three  years, 
with  hard  labour  and  solitary  confinement,  if  the  court 
think  fit,  during  such  imprisonment  (/t).  And  by  sect.  25 
(amended  as  to  punishment  by  7  Will.  IV.  Sc  1  Vict.  c.90) 
if  any  person  shall  steal  any  horse,  mare,  gelding,  colt 
or  filly ;  or  any  bull,  cow,  ox,  heifer,  or  calf;  or  any  ram, 
ewe,  sheep  or  lamb ;  or  shall  wilfully  kill  any  of«uch  cattle, 
with  intent  to  steal  the  carcase  or  skin  or  any  part  of  the 
cattle  so  killed,  he  shall  be  guilty  of  felony,  and  be  liable 
to  the  same  punishments  as  last  above  particularised  (/). 

The  additional  severity  in  these  instances  is  owing  to 
the  diflicully  there  would  otherwise  be  in  preserving 
goods  so  easily  carried  ofl'.  QUpon  which  principle  the 
Roman  law  punished  more  severely  than  other  tliieves  the 

(k)  A%  to  ibe  former  Ktate  of  ibe  been  (without  beoefil  of  clergy)  by  the 

law  with  respect  to  itealing  wooUeo  statutet  (oow  repealed  by  7  &  8  Geo. 

cloth,  lineaa.  fustians,  calicoes  or  cot-  4,  c.  27)  of  1  Kdw.  6.  c.  12  ;  2  &  3 

too  goods,  from  the  place  of  roaou-  Edw.  6,  c.  33;    31  Eliz.  c.  12;    14 

faetare,see22C«r.2,c.5i  l&Geo.2,  Geo.  2,  c.  6  ;  15  Geo.  2,  r.  34.     Af. 

c.  27 ;  18  Geo.  2,  c.  27  ;  51  Geo.  3,  lerwarda  it  was  reduced  by  2  &  3  Will, 

c.  41  ;  4  Geo.  4,  c  53.  4,  c.  62,  to  transportation  for  life,  to 

(<)  The  puDishment  of  horse  and  which  by  3  &  4  Will.  4,  c.  44,  pre- 

cattle  stealing  by  7  &L  8  Geo.  4,  c.  29,  vious  imprisonment   with  or  without 

a.  25,  was  death,  as  it  bad  previously  bard  labour  might  be  superadded. 
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\jabigeit  or  stealers  of  cattle  (m)  ;  and  the  baUearii,  or  such 
as  stole  the  clothes  of  persons  who  were  washing  in  the 
public  baths  (a);  both  which  constitutions  seem  to  be 
borrowed  from  the  laws  of  At'  >.     And  so,  too,  the 

antient  Goths  punished  with  >>  uig  severity  Uicfts  of 

cattle  or  com  that  was  reaped  and  led  on  the  field.  Such 
kind  of  property,  which  no  human  industry  can  suffici- 
ently guard,  being  esteemed  under  the  peculiar  custody  of 
Heaven  (p).]] 

The  offisDce  which  we  have  been  hitherto  considering  is 
simple  larceny  as  it  existed  at  common  law,  but  in  con- 
nection with  this  offence,  and  proper  for  consideration 
under  the  same  head,  is  the  crime  of  simple  stealing  (or 
theft)  of  thing*  not  the  subject  of  larceny  at  common  law. 
For  in  progress  of  time  it  was  found  necessary  to  extend 
the  protection  of  the  penal  laws  to  many  of  those  subjects 
of  which  the  antient  law  of  larceny  took  no  account:  and 
acts  of  parliament  were  accordingly  passed  from  time  to 
time,  by  which  punishments  were  imposed  for  thefts  com- 
mitted io  respect  of  various  kinds  of  property  so  circum- 
stanced :  and  though  these  statutes  have  been  since  re- 
pealed, the  same  general  object  has  been  pursued  in  the 
7  &  8  Geo.  IV.  c.  29,  passed  "  For  consolidating  and 
"  amending  the  Laws  in  England  relative  to  Larceny,  and 
"  other  Offences  connected  therewith."  By  this  act  pro- 
▼isioiia  are  made  against  stealing  "  valuable  securities," 
such  as  bonds,  bills  and  the  like  {q),  and  many  other  sub- 
jects of  property,  of  which  the  enumeration  will  be  found 
in  a  note  below  (r) ;  so  that  it  may  be  laid  down  in  general 

(m)  fi.  47.  t.  U.  litk ;  •.  M,  datr}  •.  90,  htrm  or  co- 
fa)  lb.  L  17.  vim;  u  31,  batstt  or  bird*;  %.  33, 
(•)  Po«i.  AoiM|.  b.  I .  c.  M.  pigiPM ;  o.  34,  lib ;  •.  39,  oytlon ; 
{/)  Stioro.do  )wi9  Ooib.  1. 3,  e.  6w  •.  37,  Ofca  is  wkvm.  Ire. ;  m.  38,  30, 
(f )  7  Ai  •  Goo.  4,  c  S9,  k  6  U«m  or  abivbo,  lie ;  %.  40.  fcocw, 
(r)  800  7  4  •000.4,  e.»,  0.31,  aliloo,  ptoo. &c. ;  t. 4S, pluM^ fraili. 


00 10  Mooliag  raroida  oad  jodidol  do-      &«.;  t.  44.lit«r«o  to 

o.tS,Moolia|or4oolfO]riaf      or  Miool  Cmmoo}  7  WiU.  4  &  1  Vkt. 


«illo ;  0. IS.  MoiMi  doCTiowti  of     c.  87,  o.  8,  oi  Io  ploodorioj  wracks; 
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terms,  that  stealing  has  now  become  an  oflfcnce,  liable  to 
punishment  or  penalty,  in  regard  to  all  moveables  whatever. 
We  may  also  remark,  with  respect  to  the  kinds  of  stealing 
thus  created  by  sUitutc  in  supplement  to  the  antient  law 
of  larceny,  that  all  the  common  law  doctrines  relative  to 
larceny  which  we  have  already  had  occasion  to  notice,  are 
in  general  applicable  to  thefts  of  this  description  also  («) 
(though  they  are  not  technically  denominated  larcenies (/))» 
and  that  their  punishment  is  in  many  cases  identical.  In 
many  instances,  however,  they  do  not  amon  '  '  lar- 
ceny at  common  law,  to  a  felony,  but  to  a  n  :inor 
only,  and  are  visited  with  some  lighter  degree  of  punish- 
ment; and  there  are  several  kinds  of  them  not  assignable 
to  the  class  either  of  felony  or  misdemeanor,  but  restrained 
by  fixed  pecuniary  penalties  only,  recoverable  in  a  sum- 
mary way  by  information  before  a  justice  of  the  peace. 

We  have  seen  that  larceny  may  not  only  be  simple,  but 
combined  with  circumstances  of  aggravation,  which  is  de- 
scribed in  our  books  as  mixed,  compound  or  complicated 
larceny  («) ;  and  this  is  not  only,  like  simple  larceny,  fe- 
lonious, but  is  felony  of  a  more  penal  character.  We  will 
therefore  now  consider, 

2.  Larceny  from  a  dwelling-house,  shop,  warehouse  or 
counting-house.  Larceny  from  the  house,  [^though  it  seems 
to  have  a  higher  degree  of  guilt  than  simple  larceny,  yet 
Wiis  not  at  ull  distinguished  from  the  other  at  common 
law  (x),  unless  where  it  was  accompanied  with  the  cir- 
cumstances of  breaking  the  house  by  night,  and  then  it 
fell  under  another  description,  viz.  that  of  burglary.]]  But 
aftenvards,  by  several  acts  of  parliament,  Qhe  history  of 
which  is  very  ingeniously  deduced  by  a  learned  modem 
writer  (y),  who  hath  shown  them  to  have  gradually  arisen 

8  &  9  Vict.  c.  47,  as  to  ttealiog  dogt.  c.  27. 

A  Tandy  of  antecedent  statutes  that  (i)  R.  •.  St.  John.  7  C.  Ac  P.  324. 

iMd  been  paiMd  with  the  tam  object  (i)  See  R.  r.  Gooch.  8  C.  &  P.  293. 

of  nipplriH  th«  ddiMt*  oT  the  antient  (h  )  4  RIa.  Com.  239 ;  Hawk.  P.  C. 

law  in  this  particalar,  and  that  are  no-  b.  1,  cc.  33.  34. 

tired  by  Blackstooe,  vol.  iv.  p  233,  {i)  Hawk.  P.  C.  b.  1.  c.Se. 

&c.  are  now  repealed  by  7  &  8  Geo.  4,  (y)  Darr.  oo  Sututes,  375,  &c. 
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[[from  oar  improreiuenU  in  trade  and  opnlence,]]  the  benefit 
of  cJerp^  was  taken  from  larcenies  committed  in  a  honse 
in  almost  erery  instance,  as  also  from  those  committed  in 
shops,  warehouses,  coach-houses  or  stables ;  so  that  the 
capital  sentence,  to  which  they  were  subject  as  larcenies, 
took  effect.  These  acts,  however,  are  all  now  repealed, 
and  the  present  law  on  the  subject  is  governed  by  7  &  8 
Geo.  IV.  c.  29,  and  7  Will.  IV.  k  1  Vict,  c.  86.  By  the 
first  of  those  acts,  amended  as  to  punishment  by  7  Will. 
IV.  &  1  Vict.  c.  90  (t),  if  any  person  shall  break  and  enter 
any  dwelling-house,  and  steal  therein  any  chattel,  money 
or  valuable  security,  to  any  value  whatsoever  (a);  or  shall 
break  and  enter  any  building  and  steal  therein  any  chattel, 
money  or  valuable  security,  such  building  being  within  the 
curtilage  of  a  dwelling-house,  and  occupied  therewith,  but 
not  being  part  thereof,  according  to  the  provisions  of  the 
first-mentioned  act  (&);  or  shall  break  and  enter  any  shop<c), 
wardloCMe  or  counting-house,  and  steal  therein  any  chattel, 
money  or  valuable  security ;  t[(e  offender  in  any  of  such 
eases  shall  be  transported  for  a  term  not  exceeding  fifteen 
years  nor  less  than  ten,  or  be  imprisoned  for  a  term  not  ex- 
eeeding  three  years ;  to  which  imprisonment,  hard  labour 
and  solitary  confinement  may  be  superadded,  if  the  court 
think  fit.  And  it  is  farther  enacted  by  7  &  8  Geo.  IV.  c.  29, 
s.  12,  (amended,  as  to  punishment,  by  7  Will.  IV.  k  1 
Vict.  c.  90,)  and  7  Will.  IV.  k  1  Vict.  c.  86,  s.  6,  that 
whoever  shall  steal  in  any  dwelling-house  any  chattel, 
money,  or  valuable  security  to  the  value  in  the  whole  of 
five  pounds  or  more ;  or  shall  steal  any  property  in  any 
dwelling-house,  and  shall  by  any  menace  or  threat  put 
any  one  being  therein  in  bodily  fear,  shall  be  guilty  of 
felony,  and  liable  to  the  same  punishments  as  last  above 
particularised  (cf). 


i»)hk»ikmmfmnmmifummiad         («)  To  fill  wi4«r  ih 
m  *•  fMiWtaMM  by  3  &  9  WilL  4,      lk«  pUn  lawt  kc  •  tkmf  (or  Um  mh 
€.01,  aadS^  4  ^^  "   4-44  of  goadft.  tad  Mt  •  tw  wettilny. 

(•)  Ski.  M.  R.  v.  8»Bdm.  9  C.  &  P.  79. 

(«>  7  a  •  Geo  1.  c.  ij.  •.  I  j.  (4)  Th«  tmrnm  mm  d  Um  liw  m 

m2 
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3.  Larceny /rom  a  church,  or  (as  it  is  soiii<  times  (Miirci; 
$acrilege.  liy  8tat.  23  lloii.  VIII.  c.  1,  and  1  Kdw.  VI. 
c.  12,  it  was  felony,  without  benefit  of  clergy,  to  commit 
larceny  above  the  value  of  twelve-pence  in  a  church  or 
chapel  (</ ).  But  these  statutes  arc  now  repealed  ;  and  by 
7  &  8  Geo.  IV.  c.  29,  s.  10  (amended  as  to  punishment 
by  6  &  6  Will.  IV.  c.  81,  and  6  &  7  Will.  IV.  c.  4),  if 
any  person  shall  break  and  enter  any  church  or  chapel  (*)» 
and  shall  steal  therein  any  chattel,  or,  having  stolen  any 
chattel  in  any  church  or  chapel,  shall  break  out  of  the 
same,  he  shall  be  transported  for  life,  or  not  less  than 
seven  years,  or  imprisoned  for  not  more  than  three  years, 
with  hard  labour  and  solitary  confinement,  at  the  discre- 
tion of  the  court  or  judge,  during  the  period  of  imprison- 
ment. 

4.  QLarceny  from  the  person,  which  is  either  by  pri- 
vately stealing,  or  by  open  and  violent  assault,  usually 
called  robbery.  The  offence  of  privately  stealing  from  a 
mans  person,  as  by  picking  his  pocket  or  the  like,  privily 
without  his  knowledge,  was  debarred  of  the  benefit  of 
clergy  so  early  as  by  the  stat.  8  Eliz.  c.  4  (/)  Q  a  seve- 
rity which  Qseems  to  be  owing  to  the  ease  with  which  such 
offences  are  committed,  the  difficulty  of  guarding  against 
them,  and  the  boldness  with  which  they  were  practised 
(even  in  the  queen's  court  and  presence)  at  the  time  when 
this  statute  was  made ;  besides,  that  this  was  an  infringe- 
to  larceny  from  a  house,  shop,  &c.  this  pro visioo,  vide  R.  »•  Wheeler,  3 
was  very  complicated.  It  depended  C<ir.  &  P.  585  ;  II.  v.  Richard  on,  6 
on  stalule«5&6Ed.6,  c.  9;  39Eliz.  Car.  &  P.  335;  R.  r.  Nixon,  7  C.  & 
c.  15  ;  3  &  4  W.  ^  M.  c.  9  ;  10  At  1 1  P.  442 ;  R.  t>.  Evans.  1  Car.  &  M. 
Will.  3.  c.  23 ;  all  vrhich  are  now  re-       298. 

pealed  by  7  &c  R  Geo.  4,  c.  27.     By  (/)  This,  it  will  be  obaenred,  ap- 

these  statutes  the  amount  of  the  pro-  plies  only  to  the  case  where  the  thing 

perty  stolen,  as  being  above  twelve-  stolen  was  of  the  value  of  more  than 

pence,  or  of  the  value  of  five  shillings  twelve  pence  ;  for  if  it  was  below  that 

or  forty  shilliugs,  cooilituted  in  the  value,  so  as  to  reduce  the  offence  to 

•everal  cases  respectively,  a  material  petit  larceoy  (as  to  which  vide  sup. 

ingredient  in  the  oflence.  p.  169),  there  was  no  need  of  the  be- 

(d)  1  Hale,  P.  C.  518.  oefit  of  clergy,  the  sentence  net  buag 

(«)  As  to  what  buildings  come  under  capital.   Hawk.  P.  C.  b.  1 ,  c.  35,  a.  4. 
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Qment  of  property  in  the  manual  occupation  or  corporal 
poMMftion  of  the  owner,  which  was  an  ofTence  even  in 
m  atate  of  nature;  and,  therefore,  the  iaeculariif  or  cut- 
puraes,  were  ingre  severely  punished  than  common  thieves 
by  the  Roman  and  Athenian  laws  (^r).]]  But  this  statute 
is  now  repealed  by  7  &  8  Geo.  IV.  c.  27,  and  new  provi- 
sions, of  which  we  shall  presently  have  occasion  to  speak 
more  at  large,  are  made  by  7  Will.  IV.  k  1  Vict.  c.  87. 

[[0|)en  and  violent  larceny  from  the  person,  or  robber)', 
the  rapine  of  the  civilians,  is  the]]  unlawful  Qand  forcible 
taking,  from  the  person  of  another,  of  goods  or  money  to 
any  value,  by  violence  or  putting  him  in  fear  [h).  1.  There 
must  be]]  an  unlawful  [[taking,  otherwise  it  is  no  rob- 
bery(i).]]  On  the  other  hand,  Qif  the  thief,  having  once 
taken  a  purse,  returns  it,  still  it  is  a  robbery  (J) ;  and 
SO  it  is  whether  the  taking  be  strictly  from  the  person 
of  another,  or  in  his  presence  only ;  as  where  a  robber,  by 
menaces  and  violence,  puts  a  man  in  fear,  and  drives  away 
his  sheep  or  his  cattle  before  his  face  (A).  But  if  the 
taking  be  not  either  directly  from  his  person  or  in  his 
present  .  *  ^  no  robbery  (/).  2.  It  is  immaterial  of  what 
value  i:  -  taken  is:  a  penny  as  well  as  a  pound,  thus 

forcibly  extorted,  makes  a  robbery  (m).  3.  Lastly,  the 
taking  most  be  by  force,  or  a  previous  putting  in  fear, 
which  makes  the  violation  of  the  person  more  atrocious 
than  privately  btealing.  For,  according  to  the  maxim  of 
the  civil  law  (a),  7111*  vi  rapuit,fur  improbior  esse  v'uletur. 
This  previous  violence  or  putting  in  fear  is  the  criterion 
that  distinguishes  robbery  from  other  larcenies.  For  if  one 
privately  steals]]  a  chattel  Qfrom  the  person  of  another,  and 

it)    FT.  47,   11. 7  i   PaU.   Aotiq.  wbicb  it   itMlf  rapcaM   by   7   &    8 

1.  l.cM.  Gm.4.  c.  27.    And  M  to  tiM  prwtBt 

(4)  Hawk.  P.  C.  b.  1.  c.  S4.  •.!.  law.  vki*  7  WilU  4  k.  1  Vicl.  c  87. 

(O  AaMfaattaaiptlarabwtsbald  port.  187. 

I*  kt  ftlMiy  M  lata  aa  Ifoary  4tk'«  {j)  R.  •.  Pm*.  1  LmcIi. C. C. SSS. 

liflM;  1  Hal*.  P.  C   631;  b«l  afWr-  (ft)  I  iUk.  P.C.63S. 

waida  k  waa  takaa  M  ba  aaly  a  aiia*  (/)  CowyM.  478 ;  R.  a.  Piaada, 


r.a»tU70«a.S,e.Sl,wlNdi      8tr.  1018. 
Mia  ii  t  tiaaapeinbla  fdoaj.    Tbia         (■)  Hawk.  P.  C.  b.  1.  c.  84.  s.  16. 
rtaMa  was  lapaalad  by  4  Gaa.  4.  c  84.         (a)  ff.  47. 1.  4.  iiit. 
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[[nfterwards  keeps  it  by  putting  him  in  fear,  this  is  no  rob> 
bery,  for  the  fear  is  subsequent  (o).  Not  that  it  is  indeed 
necessary,  though  usual,  to  lay  in  the  indictment  that  the 
robbery  was  committed  by  putting  in  fear ^  it  is  sufficient 
if  laid  to  be  done  by  violence  (p).  And  when  it  is  laid  to 
be  done  by  putting  in  fear,  this  does  not  imply  any  great 
degree  of  terror  or  affright  in  the  party  robbed  ;  it  is  enough 
that  so  much  force  or  threatening,  by  word  or  gesture,  be 
used  as  might  create  an  apprehension  of  danger,  or  induce 
a  man  to  part  with  his  property  without  or  against  bis 
consent  (9).  Thus,  if  a  man  be  knocked  down  without 
previous  warning,  and  stripped  of  his  property  while 
senseless,  though  strictly  he  cannot  be  said  to  be  put  in 
fear,  yet  this  is  undoubtedly  a  robbery.  Or,  if  a  person 
with  a  sword  drawn  begs  an  alms,  and  I  give  it  him 
through  mistrust  and  apprehension  of  violence,  this  also]] 
falls  within  the  definition  of  the  same  crime  (r).  QSo  if, 
under  a  pretence  of  sale,  a  man  forcibly  extorts  money 
from  another,  neither  shall  this  subterfuge  avail  him.  But 
it  is  doubtful  whether  the  forcing  a  higgler  or  other  chap- 
man to  sell  his  wares,  and  giving  him  the  full  value  of 
them,  amounts  to  so  heinous  a  crime  as  robbery  («).  This 
species  of  larceny  was  debarred  of  the  benefit  of  clergy  by 
Stat.  23  Hen.  VIII.  c.  1,  and  other  subsequent  statutes; 
not  indeed  in  general,  but  only  when  committed  in  a 
dwelling-house,  or  in  or  near  the  king's  highway.  A  rob- 
bery, therefore,  in  a  distant  field,  was  not  punished  with 
death  (/),  but  was  open  to  the  benefit  of  clergy  till  the 
statute  3  &  4  W.  &  M.  c.  9,  which  took  away  clergy  from 
both  principals  and  accessaries  before  the  fact,  in  robbery, 
wheresoever  committed .3  But  all  these  statutes,  as  well 
as  the  8  Eliz.  c.  4,  with  respect  to  privately  stealing  from 
the  person,  are  now  repealed  by  7  &  8  Geo.  IV.  c.  27. 
And  by  7  Will.  IV.  Sc  1  Vict.  c.  87,  provisions  are  now 
made  against  both  species  of  offences,  with  distinctions,  as 
regards  robbery,  suitable  to  the  aggravations  with  which 

(o)  1  Hale.  p.  C.  &34.  (r)  Ha*k.  P.  C.  b.  1 ,  c.  34,  •.  8. 

(j»)  Trin.  3  Aoa.  by  all  the  judges.  (<)  Ibid.  s.  14. 

(9)  Fort.  128.  (r)  1  Hale,  P.  C.  635. 
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that  crime  may  have  been  committed.  This  statute  enacts, 
tint  whoaoever  ahall  rob  am^  penom,  and  at  the  time,  or 
imwmliatefy  Ufartor  unneSatehf  after  stick  robbery,  shall 
ttaby  cut  or  wonmd  imy  person,  shall  suflfer  death  ;  and  that 
wboerer,  beinp  armad  with  any  offensive  weapon  or  imstru- 
wssnt,  shall  rob,  or  assamlt  tcith  intent  to  rob,  any  person,  or 
ahall,  together  ufith  one  or  more  person  or  persons,  rob  or 
assamU  with  intent  to  rob,  any  person,  or  Rhall  rob  any 
person,  and  at  the  time  of,  or  immediately  before,  or  imrne- 
diately  after  such  robbery,  shall  beat,  strike  or  use  any  other 
personal  violence  to  any  person,  shall  be  guilty  of  felony, 
and  be  transported  for  life,  or  not  less  than  tifteen  years, 
or  imprisoned  (a)  for  not  more  than  three  years :  that  who> 
«ver  shall  accuse  or  threaten  to  accuse  of  such  abominable 
crisseas  in  the  act  specified,  or  of  any  attempt  or  solicitation 
thereto,  and  extort  property  by  such  intimidation,  shall 
incur  the  like  penalty:  that  whoever  shall  rob  any  person, 
or  steal  any  property  from  the  jterson  of  another,  shall  be 
transported  for  a  terra  not  exceeding  fifleen  years  nor  less 
than  ten,  or  be  imprisoned  for  not  more  than  three  :  that 
whoever  ahall  assamli  any  person  tcith  intent  to  rob  (v), 
shall  be  guilty  of  felony,  and  be  imprisoned  for  not  more 
than  three  years :  and  that  whoever,  with  menaces  or  force, 
shall  demand  any  property  of  any  person,  with  intent  to 
steal  the  same,  shall  mcur  the  like  penalty.  In  connectioB 
also  with  the  ofience  comprised  in  this  statute,  of  extorting 
money  by  threat  of  accusation,  we  may  notice  the  pro> 
visioo  of  the  prior  act  of  7  &  8  Geo.  4,  c.  29,  s.  8  (x),  by 
which  it  is  enacted,  that  if  any  person  shall  knowingly 
•end  or  deliver  any  letter  or  writing,  demanding  of  any 
person  with  menaces,  and  without  reasonable  or  probable 
any  chattel,  money  or  valuable  security  (y),  or  shall 


(■)  l«  — y  SMS  to  wVUk  topriMB  (f)  BlvidrpoM.  MI«lM«rBtlir«B»> 

■sal  MM  J  b«  MMfM  aadw  Um  ■!••  MiaitokiU,  bafB,4tc.,4G«*.4,cM, 

tms,  kmi  Iskow  Mid  mUsuj  cooAm*  ••  9. 

WMlM7btaAkd.7Wil.44ilVial.  (y)  At  to  wImi  it  »  tkrMlnisC 

c.  •?.  u  10.  Itttsr  aMtar  lUs  ■Utais,  vids  R.  ». 

(*)  As  M  lirii  pfwWM,  vUs  R.  •.  Ptekftr).  : ''      '   !'  ^" 
llatWy.  lCt.kU.ne. 
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accuse  or  threaten  to  accuse,  or  shall  knowingly  sen^l  or 
deliver  any  letter  or  writing,  accusing  or  threatening  to 
accuse  any  person  of  a  crime  punishable  by  law  with 
death,  transportation  or  pillory,  or  of  any  assault  with 
intent  to  commit  rape,  or  of  any  attempt  to  commit  rape, 
or  of  such  infamous  crime  as  in  the  act  mentioned,  with  in- 
tent to  extort  any  chattel,  money  or  valuable  security, 
such  offender  shall  be  guilty  of  felony,  and  be  transported 
for  life,  or  not  less  than  seven  years,  or  imprisoned  (with 
or  without  hard  labour  and  solitary  confinement)  for  not 
more  than  four  years ;  and,  if  a  male,  be  once,  twice  or 
thrice  whipped,  if  the  court  think  fit,  in  ndilition  to  the 
imprisonment. 

6.  h&rceny  by  clerks,  servants  <  Special  pro- 

vision against  larcenies  by  servanL-  ua>  ui.iUc  by  the  sta- 
tutes 33  Hen.  VI.  c.  1,  and  21  Hen.  VIII.  c.  7;  both  which 
are  now  repealed  by  7  &  8  Geo.  IV.  c  27.  But  by  7  &  8 
Geo.  IV.  c.  29,  s.  46,  it  is  provided  that  if  any  clerk  (a)  or 
servant  (6)  shall  steal  any  chattel,  money  or  valuable  security 
belonging  to  or  in  the  possession  or  power  of  his  ma8ter(c), 
he  shall  be  transported  for  a  term  not  exceeding  fourteen 
years,  nor  less  than  seven  years,  or  imprisoned  (with  or 
without  hard  labour  and  solitary  confinement)  for  a  term 
not  exceeding  three  years ;  and  if  a  mule,  once,  twice  or 
thrice  whipped,  if  the  court  think  fit,  in  addition  to  the 
imprisonment.  In  addition  to  which,  there  are  separate 
provisions  against  embezzlement,  a  crime  distinguished  from 
larceny  properly  so  called,  as  being  committed  in  respect  of 
property  which  is  not,  at  the  time,  in  the  actual  or  legal  pos- 
session of  the  owner.  As  to  this  it  is  enacted  by  the  same 
statute,  sect.  47,  that  if  any  clerk  or  servant,  or  any  person 
employed  for  the  purpose,  or  in  the  capacity  of  a  clerk  or 
servant,  shall,  by  virtue  of  such  employment,  receive  or  take 
into  his  possession  any  chattel,  money  or  valuable  security 

(a)  As  10  larceny  by  a  clerk  io  a  tbe  meaning  of  ihis  leciion.  vide  R. 

public  office,  vide  R.  v.  I/>vell.  2  M.  p.  Haydon,  7  Car.  &  P.  445. 

&  Rob.  236.  (r)  Vide  sup.  p.  152. 

(*>  As  to  who  is  a  servant  wiihia 
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for  or  in  the  name  or  on  the  account  of  his  nia8ter(</),  and 
ahall  fraudulently  embezzle  the  same,  or  any  part  thereof, 
every  such  ofl'endcr  shall  be  deemed  to  have  feloniously 
stolen  the  same,  and  shall  sufier  the  same  punishment  as  last 
•boTe  particularized;  and  by  sect.  49,  that  if  any  money,  or 
security  for  the  payment  of  money,  shall  be  intrusted  to  any 
banker,  merchant,  broker,  attorney  or  other  agent,  with 
any  direction  in  writing  to  apply  such  money,  or  any  part 
thereof,  or  the  proceeds,  or  any  part  of  the  proceeds  of  such 
security,  for  any  purpose  specified  in  such  direction ;  and  he 
•ball,  in  violation  of  good  faith,  and  contrary  to  the  purpose 
to  specified,  in  any  wise  convert  to  his  own  use  or  benefit 
such  money,  security  or  proceeds,  or  any  part  thereof (e) ; 
evr  ■    >tfender  shall  be  guilty  of  a  misdemeanor,  and  be 

trai.  ,  :-  1  for  a  term  not  exceeding  fourteen  years,  or 
leas  than  seven  years,  or  suffer  such  other  punishment  by 
fine  or  imprisonment,  or  both,  as  the  court  shall  award ; — 
and  that  if  any  chattel  or  valuable  security,  or  any  power  of 
attorney  for  the  sale  or  transfer  of  any  share  or  interest  in 
any  public  stock  or  fund  of  this  country  or  any  foreign 
state,  or  in  any  fund  of  any  body  corporate,  company  or 
society,  shall  be  intrusted  to  any  banker,  merchant, 
broker,  attorney  or  other  agent,  for  safe  custody  or  for 
any  special  purpose,  without  any  authority  to  sell,  nego- 
tiate, transfer  or  pledge ;  and  he  shall,  in  violation  of  good 
fiuth,  and  contrary  to  the  object  of  the  trust,  sell,  nego- 
tiate, transfr'  ■  '  '  -0  or  in  any  manner  convert  to  his  own 
use  or  bem  t,  chattel  or  security,  or  the  proceeds  of 

the  same,  or  any  part  thereof,  or  the  share  or  interest  in 
the  stock  or  fund  to  which  such  power  of  attorney  shall 
relate,  or  any  part  thereof;  every  such  ofiender  shall  incur 
the  jame  penalties  as  are  imposed  in  the  case  last  before 
lentiooed  (/).     It  it  provided  (^),  however,  that  this  shall 

(d)  Fwliiilwin  9l  Mwy  by  •      Wkito,  i  Car.  &  P.  4«. 


MmM.  aot  •«tiMnH4 1*  ranif*  it.  k  (/  )  Aa  to  ikis  mcikmi,  vid*  R.  t. 

Ml  willNB  Uiia  aectiM.    R.  a.  norWj.  NaltlMoa.  R.  &  &I   C  C.  R.  2i». 

IM.C.C.  R.  S43.  {i)i9CU60. 
(•)  Aa  !•  iIm  piiMw,  iM  R.  ». 
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not  affect  any  trustee  in  or  under  any  instrument  whatever, 
or  any  mortgagee  of  any  property,  real  or  personal,  in  re- 
spect of  any  act  done  by  uuch  trustee  or  mortgagee  in  rela- 
tion to  the  property  comprised  in  or  affected  by  any  such 
trust  or  mortgage;  nor  shall  restrain  any  banker,  merchant, 
broker,  attorney,  or  other  agent,  from  receiving  any  money 
which  shall  be  or  become  actually  due  and  payable  upon  any 
valuable  security,  according  to  the  tenor  and  effect  thereof, 
in  such  manner  as  be  might  otherwise  have  done;  nor 
from  selling,  transferring  or  otherwise  disposing  of  any 
securities  or  efi'ects  in  his  possession,  upon  which  he  shall 
have  any  lien,  claim  or  demand  entitling  him  by  law  so  to 
do,  unless  such  sale,  transfer  or  other  disposal  shall  ex- 
tend to  a  greater  number  or  part  of  such  securities  or 
effects  than  shall  be  requisite  for  satisfying  such  lien, 
claim  or  demand.  By  the  same  statute,  sect.  51,  it  is 
enacted,  that  if  any  factor  or  agent  intrusted,  for  the  pur- 
pose of  sale,  with  any  goods  or  merchandize,  or  intrusted 
with  any  bill  of  lading,  warehouse  keeper's  or  wharfinger's 
certificate  or  warrant,  or  order  for  delivery  of  goods  or 
merchandize,  shall  for  his  own  benefit,  and  in  violation  of 
good  faith,  deposit  or  pledge  any  such  goods  or  merchan- 
dize, or  any  of  the  said  documents,  as  a  security  for  any 
money  or  any  negotiable  instrument  borrowed  or  received 
by  such  factor  or  agent,  at  or  before  the  time  of  making 
such  deposit  or  pledge,  or  intended  to  be  thereafter  bor- 
rowed or  received,  he  shall  incur  the  same  penalties  as  in 
the  two  former  cases ;  but  that  no  such  factor  or  agent 
shall  be  liable  to  prosecution  for  depositing  or  pledging 
any  such  goods  or  merchandize,  or  any  of  the  aforesaid 
documents,  in  case  the  same  shall  not  be  made  a  security 
for  or  subject  to  the  payment  of  any  greater  sum  of  money 
than  the  amount  which,  at  the  time  of  such  deposit  or 
pledge,  was  justly  due  and  owing  to  such  factor  or  agent 
from  his  principal,  together  with  the  amount  of  any  bill  or 
bills  of  exchange  drawn  by  or  on  account  of  such  prin- 
cipal and  acceptor  by  such  factor  or  agent. 
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6.  Larcenies  in  relation  to  the  pott  office.  By  7  Will.  IV. 
k  1  Vict.  c.  36,  s.  25,  every  perAon  employed  under  the 
post  office,  who  shall,  contrary  to  his  duty,  open  or  pro- 
cure or  suffer  to  be  opened,  or  wilfully  detain  or  delay,  or 
procure  or  suffer  to  be  detained  or  delayed  a  post  letter, 
•hall  be  guilty  of  a  misdemeanor,  and  punished  by  fine 
or  imprisonment,  or  both,  as  to  the  court  shall  seem  meet. 
By  sect.  26,  every  person  so  employed,  who  shall  steal, 
or  for  any  purpose  embezzle,  secrete  or  destroy  a  post  let- 
ter, shall  be  guilty  of  felony,  punishable  with  transportation 
for  seven  Jtun,  or  imprisonment  not  exceeding  three  years; 
and  if  the  letter  contain  any  chattel,  money  or  valuable  se- 
curity, then  with  transportation  for  life  («).  By  sect.  32, 
every  peraon  so  employed,  who  shall  steal,  or  for  any  pur- 
pose embezzle,  secrete  or  destroy,  or  wilfully  detain  or  delay 
in  the  course  of  conveyance  or  delivery  by  post,  any  printed 
Totes,  or  proceedings  in  parliament,  or  any  printed  news- 
paper, or  other  printed  paper  sent  by  the  post  without  covers, 
or  in  covers  open  at  the  sides,  shall  be  guilty  of  a  misde- 
meanor, punishable  by  fine  or  imprisonment,  or  both,  as  to 
the  court  shall  seem  meet.  These  provisions  relate  only  to 
offences  by  penoot  employed  in  the  department  of  the  post 
ofioe ;  but  by  sects.  27  and  28,  every  person  who  shall  steal 
out  of  a  post  letter  any  chattel  or  money  or  valuable  secu  • 
rity,  or  shall  steal  a  poet  letter-bag,  or  a  post  letter  from  a 
post  letter- bag,  or  from  a  post  office  or  officer  of  the  post, 
or  a  mail,  or  shall  stop  a  mail  with  intent  to  rob  or  search  the 
HUDe,  shall  be  guilty  of  felony,  and  be  transported  for  life(<). 
By  sect.  29,  every  person  who  shall  steal  or  unlawfully  take 
away  a  post  letter^wg  sent  by  a  post  office  packet,  or  a  letter 
oot  of  any  socb  bag,  or  shall  unlawfully  open  any  such  bag, 
shall  be  guilty  of  felony,  and  transported  for  a  term  not 
eiceediog  fourteen  years.  By  sect  30,  every  receiver  of  a 
post  letter,  post  l^ter-bag,  chattel,  money  or  valuable 
security  feloniously  stolen  under  the  post  office  acts,  know- 

(•)  Am  m  iIm  mcimni .  «id«  R.  •.         (l)  A*  l»  Umm  pr**«iieM.  vide  R. 
I  Cm.  4  M.  SiO}  R.  •.      ».  iUriiy.  I  Ur.  &  Kif.  80. 
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ing  the  same  to  have  been  so  stolen,  shall  be  guilty  of 
felony,  and  transported  for  life.  By  sect.  3 1 ,  every  person 
who  shall  fraudulently  retain,  or  wilfully  secrete,  or  keep, 
or  detain,  or,  being  required  by  an  officer  of  the  post  office, 
neglect  or  refuse  to  deliver  up  a  post  letter,  which  ouf;ht  to 
have  been  delivered  to  any  other  person,  or  a  post  letter- 
bag,  or  post  letter  which  shall  have  been  sent  and  lost, 
shall  be  guilty  of  a  misdemeanor,  punishable  uith  fine  and 
imprisonment.  And  by  sects.  41  and  42,  it  is  provided  ge- 
nerally, that  every  person  convicted  of  an  offence  for  which 
transportation  for  life  is  awarded  by  that  act,  shall  be  liable 
to  be  transported  either  for  life  or  any  time  not  less  than 
seven  years,  or  imprisoned  for  any  time  not  exceeding  four 
years ;  and  that  every  person  convicted  of  any  offence  pu- 
nishable according  to  the  post  office  acts  by  transportation 
for  fourteen  years,  shall  be  liable  to  be  transported  for  any 
time  not  exceeding  fourteen  years  or  less  than  seven  years, 
or  imprisoned  for  any  time  not  exceeding  three  years ;  and 
that  in  all  cases  of  imprisonment  the  court  may  superadd 
hard  labour  and  solitary  imprisonment  (u). 

7.  Larcenies  from  ships  or  docks,  wharfs  or  quays.  By 
7  &  8  Geo.  IV.  c.  29,  s.  17  (amended  as  to  punishment  by 
7  Will.  IV.  k  1  Vict.  c.  90),  any  person  stealing  any  goods 
or  merchandize  in  any  vessel,  barge  or  boat  in  any  port  of 
entry  or  discharge,  or  upon  any  navigable  river  or  canal  (r), 
or  in  any  creek  belonging  to  or  communicating  with  any 
such  port,  river  or  canal ;  or  stealing  any  goods  or  mer- 
chandize from  any  dock,  wharf  or  quay  adjacent  to  any 
such  port,  river,  canal  or  creek,  shall  be  transported  for 
not  more  than  fifteen  years  or  less  than  ten  years,  or  im- 
prisoned for  not  more  than  three  years,  with  hard  labour 
(if  the  court  think  fit)  and  solitary  confinement  (x). 

(m)  Stealing  letters  tent  by  (be  poftt  tion  of  "  goods"  within  this  provision. 

was  felony  without  benefit  of  clergy  R.  v.  Wiight,  7  Car.  &  P.  159. 
by  7  Geo.  3.  c.  50,  repealed  by  7  (i)  Theft  on  navigable  rivers  to  (be 

Will.  4  &  I  Vict.  c.  32.  ralue  of  40t.  was  feluoy  without  be- 

(v)  The  luggage  of  a  passenger  by  nefit  of  clergy  by  24  Geo.  2,  c.  45, 

•t«<iui-boa(  cornea  under  the  deserip*  now  repealed  by  7  Ac  8  Geo.  4,  c.  27. 
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8.  Having  now  considered  the  several  kinds  of   lar- 
cenies, whether  simple  or  with  aggravation,  we  must  rerer 
under  the  same  head  to  that  oflence  so  closely  connected 
with  larceny  itself,  of  receiving  stolen  property  knowing  the 
tame  to  have  been  ttolen.    This  offence  was  at  common 
law  a  misdemeanor  only,  but  was  afterwards  made  felony 
by  several  statutes  now  repealed  (y).      And  by  7  &  8 
Geo.  IV.  c.  29,  s  64,  it  is  provided,  that  if  any  person  shall 
knowingly  receive  any  chattel,  money  or  valuable  security, 
or  other  property  whatever,  the  stealing  or  taking  whereof 
shall  amount  to  felony,  either  by  common  law  or  by  virtue 
of  that  act,  every  such  receiver  shall  be  guilty  of  felony  (x), 
and  may  be  indicted  either  as  an  accessary  after  the  fact, 
or  for  a  substantive  felony,  and,  however  convicted,  shall 
be  liable  at  the  discretion  of  the  court  to  be  transported  for 
a  term  not  exceeding  fourteen  years  nor  less  than  seven 
years,  or  imprisoned  (with  or  without  hard  labour  and  soli- 
tary confinement)  for  a  term  not  exceeding  three  years, 
and,  if  a  male,  to  be  once,  twice  or  thrice  whipped,  if  the 
court  think  fit,  in  addition  to  the  imprisonment.     By  sect. 
56,  if  any  person  shall  knowingly  receive  any  chattel,  mo- 
ney, valuable  security,  or  other  property  whatever,  the 
siting,  taking,  obtaining,  or  converting  whereof  is  made 
an  indictable  misdemeanor  by  the  act,  every  such  receiver 
shall  be  guilty  of  a  misdemeanor,  and  transported  for  seven 
years,  or  imprisoned  (with  or  w  ithout  hard  labour  and  soli- 
tary confinement)  for  not  more  than  two  years,  and,  if  a 
male,  once,  twice,  or  thrice  whipped,  if  the  court  think  fit, 
in  addition  to  the  imprisonment.     And  by  sect.  60,  where 
the  stealing  of  any  property  whatever  is  punishable  by  that 
act  on  summary  conviction,  either  for  every  offence  or  for 
the  first  and  second  offences  only,  or  for  the  first  offence 
only,  the  guilty  receiver  shall  be  liable  for  every  first,  se- 
cond, or  sabsequent  offence  of  receiving,  to  the  forfeiture 
and  punishment  to  which  a  person  guilty  of  a  first,  second, 

(«)  Bj  7  &  8  Cico.  4.  e.  27.  fcr  wctilf  t.  iwl  m«  for  frail. 

(i)  li  h  inmai«ful  Uial  ih*  hilM-      R.  t.  lUeteidMa.  0  Cw.  fc  P.  SS6  j 
ties  «idi  wkkb  kt  ntetvim  ikMi  k      R.  •.  Usvtt,  ik.  177. 
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or  subsequent  oflcnce  of  stealing  or  taking  such  property 
is  by  the  said  act  made  liable  (s). 

11.  Malicious  mischief  is  the  next  species  Qof  injury  to 
private  property  which  the  law  considers  as  a  public  crime. 
This  is  such  as  is  done,  not  animo  furandi,  or  with  an 
intent  of  gaining  by  another's  lost,  which  is  some,  though 
a  weak  excuse,  but  either  out  of  a  spirit  of  wanton  cruelty, 
or  of  black  and  diabolical  revenge ;  in  which  it  bears  a  near 
relation  to  the  crime  of  arson,  for  as  that  affects  the  habi- 
tation, so  this  does  the  other  property  of  individuals ;  and 
therefore  any  damage  arising  from  this  mischievous  dispo- 
sition, though  only  a  trespass  at  common  law,  is  now]]  by 
a  multitude  of  enactments  Qmade  penal  in  the  highest 
degree.]] 

The  principal  statute  on  this  subject  is  the  7  &  8  Geo.  IV. 
c.  30,  "  for  consolidating  and  amending  the  laws  in  Eng- 
land relative  to  malicious  injuries  to  property"  (a).  As  to 
which  we  may  premise  in  general,  that  though  malice  is 
the  usual  motive  for  this  class  of  crimes,  yet  the  statute 
contains  an  express  enactment  that  its  provisions  shall 
equally  apply  and  be  enforced  whether  the  offence  shall 
be  committed  from  malice  conceived  against  the  owner  of 

(t)  At  to  receiveit  ia  rases  of  ao-  juries (orlothes of tUeetpassengera,  re> 

chors,  &c.  Me  1  &  2  Geo.  4,  c.  75,  pealed  by  7  (ieo.  4.  c.  64  ;  alao  9 Geo. 

•.  12  ;  c.  76. 1.  10.  I.e.  22,  "  The  Wahliam  Black  Act," 

(a)  Tbe  statutes  cited  by  Black-  as  to  selling  fire  to  bouses,  mills,  &c. ; 
stooe  io  reference  to  this  subject  are  6  Ceo.  2,  c  37,  and  10  Geo.  2,  c.32, 
43  Eliz.  c.  13,  as  to  rapine  on  the  as  to  injuries  to  rivers,  tea  banks,  hop- 
northern  borders;  22  &  23  Car.  2,  c.  7,  binds,  and  mines;  II  Geo.  2,  c  22, 
as  to  burning  ricks,  stacks,  ice.  and  as  to  using  violence  to  prevent  buying 
killing  cattle ;  4  Jk  5  W.  &  M.  c.  23,  corn  and  grain,  &c. :  28  Geo.  2,  c.  19, 
as  Io  burning  forte  or  waste  ;  1  Ana.  as  to  setting  fire  to  gorse,  &c. ;  6  Geo. 
sUt.  2,  c.  9.  4  Geo.  1 ,  c.  12,  as  to  ma-  3.  cc.  36,  48,  and  13  Geo.  3,  c.  38,  as 
riners  destroying  vessels ;  13  Aon.  c.  to  deslruclioo  of  trees  and  plants,  kc. ; 
31,  as  to  making  holes  io  ships  in  dis-  9  Geo.  3,  c.  29,  as  to  destruction  of 
trws;  IGeo.  I,st.2,  c.48.a»tosetting  engines,  &c.  belonging  to  mines.  All 
maderwood.  &c.  on  fire ;  all  which  are  these  are  repealed  by  7  &  8  Geo.  4, 
rapMl6dby7&8Geo.  4,c.27.  Also  c.  27. 
6Geo.  1,  c  23,  as  to  malicious  ia- 
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the  propoty  in  retpect  of  ulnrh  it  shall  be  committed,  or 
othentiae  {b)t 

The  act  then  proceeds  to  make  provisions  against  mali- 
cious injuries  to  silk,  woollen  and  other  articles  in  the  loom 
or  frame,  or  in  any  stage  of  manufacture  (c) ;  to  threshing 
machines  or  other  machines  employed  in  manufactures  (d) ; 
to  mines  (e);  to  ships,  otherwise  than  by  fire(/);  to  sea 
banks,  sea  walls,  navigable  rivers,  and  bridges  (^);  to 
turnpike  gates  and  toll  houses  (A) ;  to  6shponds  and  mill- 
ponds  (i);  to  cattle  (i^);  to  hop-binds  (/);  to  trees,  saplings, 
shrubs,  and  underwood  (n) ;  to  plants,  fruits,  and  vege- 
table productions  in  gardens,  orchards,  nursery-grounds, 
bot^hottsea,  green-houses,  or  conservatories  (n) ;  to  culti- 
vated roots  or  plants  used  for  certain  purposes,  and  not 
growing  in  a  garden,  orchard,  or  nursery-ground  (o) ;  and 
to  fences,  walls,  stiles  or  gates  (p).     All  which  are  made. 


(ft)  8«t.  25. 

(e)  SmCS— Cekmj  ;  tranipoitatioo, 
or  iipriwft.«ad  (if  «  male )  whip. 
pof.  if  tlw  ee«rt  iliiak  St,  ia  •ddttioa 
l»  lU  iapmoMMaU 

(d)  SmC  4— lik*  fMwhtM. 

(«>  8wt  6— Um  pnvHtH. 

(/)  Stet.  10— like  pMslim ;  at  to 
Httiaf  ir«  lo  ihips.  kc.  vid«  7  Will.  4 
h  I  VicL  e.  89.  poM.  p.  177. 

(j)  Sm.  12,  13— liU  pnthm. 

(ft)  Swt.  I  <  mMtmmmot ;  tm 
■•d  iapriMaBtBl. 

(f)  Saet.  15— I'mltwuiaor;  traa*- 
pemtiM  or  iipriwwt.  aad  (if  a 
aMia)  wliippiaf ,  if  iba  ca«n  tlkiak  it, 
ia  addi'ioa  lo  iIm  iaipriaeaaiMH. 

(ft)  Sact.  16  (miaJiJ  aaiafridi. 
MM  by  7  WUL  4  h  I  Vict  a.  90>— 
I  uaaafafftoiioa  or  taipriaaa 


(0  Swt  IS  (aaMaM  u  la  paaiik- 
awat  by  7  WiO.  4  &  1  Viet,  c  SO)— 
liba  paaalttak 

(a)  Saels.  19.  90— ia  fuU,  ke.  if 


iojury  exceeds  one  pouod  ;  or  not  ia 
paiks,  &r.  if  injury  eiceedt  five poaoda, 
felony;  »r«n»poiUtioDorimpritooawa^ 
and  (if  a  male)  whippioj;,  if  tha  coait 
thiok  fit,  la  additioD  to  ibe  iaipriaoa> 
OMat ;  b«l  if  ibe  iojury  be  leu  than  oaa 
peaad  aod  eqoal  to  ooe  thillioi;,  a  pa> 
eaoiaiy  paoalty  only  for  the  firtt  of- 
Itoca,  recoverable  before  a  jualice  of 
tba  peace:  Car  tha aaoand aibaaa. iai- 
priaoaoteai,  »itb  wbippiof  iaaddilaa*, 
if  Ibe  jiMticea  thiok  fit :  the  third  of> 
fioea,  felooy,  paaiababla  aa  iba  (aloajr 
Mat  naatiaaad* 

(a)  Sact  21— Stat  effeaca,  ieipri- 
leaawat  or  pecuniary  penalty  ;  icrood 
aiiMMa,  feioay .paaiakabte  aa  the  laloaj 


(•)  Sact.  tt-far  llM  im 

iaapriaasMaat  ar  pacsMaiy  pasaily  i 
fot  iba  lacaad  aflbacSa  isMriaoaaMM 
witb  baid  lakoar,  aad  ( if  a  aiala)  wbip* 
pinx,  if  iba  coart  direct,  ia  additiaa  lo 
the  iiapriaoaaiaat. 
if)  Sacu23— for  ika  Siat  aflaaca  a 
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according  to  their  several  degrees  of  mischief  or  malignity, 
felonies,  misdemeanors,  or  offences  merely  punishable  with 
pecuniary  penalties  on  summary  conviction  before  a  jus- 
tice of  the  peace  (9).  And  sect.  24  provides  in  general, 
that  if  any  person  shall  wilfully  or  maliciously  coumiit  any 
damage,  injury  or  spoil  to  or  upon  any  real  or  personal 
property  whatever,  either  of  a  public  or  private  nature, 
for  which  no  remedy  or  punishment  is  therein  before  pro- 
vided, such  offender,  being  convicted  thereof  before  a  jus- 
tice of  the  peace,  shall  forfeit  such  sum  of  money  as  shall 
appear  to  the  said  justice  a  reasonable  compensation  for  the 
damage  committed,  not  exceeding  five  pounds ;  which  sum 
shall,  in  the  case  of  private  property,  be  paid  to  the  party 
aggrieved,  except  where  such  party  shall  have  been  exa- 
mined in  proof  of  the  offence ;  and  in  such  case,  or  when 
property  of  a  public  nature  or  a  public  right  is  concerned, 
the  money  shall  be  applied  to  the  benefit  of  the  poor  of  the 
place  where  the  offence  was  committed ;  subject,  however, 
to  a  proviso  that  nothing  therein  contained  shall  extend  to 
any  case  where  the  party  trespassing  acted  under  a  fair 
and  reasonable  supposition  that  he  had  a  right  to  do  the 
act  complained  of;  nor  to  any  trespass,  not  being  wilful  or 
malicious,  committed  in  hunting,  fishing,  or  the  pursuit  of 
game. 

Also  by  7  Will.  IV.  k  1  Vict  c.  89,  s.  4,  it  is  provided, 
that  whoever  shall  unlawfully  set  fire  to,  cast  away,  or  in 
any  wise  destroy  any  ship  or  vessel,  either  with  intent  to 
murder  any  person,  or  whereby  the  life  of  any  person  shall 
be  endangered,  shall  be  guilty  of  felony  and  suffer  death. 
By  sect.  5,  that  whosoever  shall  unlawfully  exhibit  any 
false  light  or  signal  with  intent  to  bring  any  ship  or  vessel 
into  danger,  or  shall  unlawfully  and  maliciously  do  any 
thing  tending  to  the  immediate  loss  or  destruction  of  any 
ship  or  vessel  in  distress,  shall  be  guilty  of  felony  and 
shall  sufi'er  death.     By  sect.  6,  that  whosoever  shall  un- 

peruntary  penalty  ;  for  the  second,  itn-       if  the  court  direct,  in  addition, 
priioninent,  and  (if  a  male)  whipping,  (9)  See  last  note. 
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biwftilly  aDd  nialicMNnly  ut  fire  to  or  in  anywise  destroy 
-  -  -^ip  or  vessel,  whether  the  same  be  complete  or  in  an 
led  state;  or  shall  unlawfully  and  maliciously  set 
fire  to,  cast  away,  or  in  anywise  destroy  any  ship  or  ressel, 
with  intent  thereby  to  prejudice  any  owner  or  part-owner(r) 
of  such  ship  or  vessel,  or  of  any  goods  on  board  the  same, 
or  any  person  that  hath  underwritten  or  shall  underwrite 
'iry  of  insurance  upon  such  ship  or  vessel,  or  on  the 
(hereof,  or  on  any  goods  on  board  the  same;  shall 
be  guilty  of  felony,  and  transported  for  life,  or  not  lesi 
than  fifteen  years,  or  imprisoned  for  not  more  than  three 
years,  with  hard  labour  and  solitary  confinement,  if  the 
court  shall  so  direct,  during  the  imprisonment  By  sect.  1, 
that  whosoever  shall  by  force  prevent  or  impede  any  per- 
son endeavouring  to  save  his  life  from  any  ship  or  vessel 
which  shall  be  in  distress,  or  wrecked,  stranded  or  caat 
on  shore,  (whether  he  shall  be  on  board  or  shall  have 
quitted  the  same,)  shall  incur  the  same  penalties  as  last 
above  particularized.  By  sect.  8,  that  whosoever  shall 
unlawfully  and  maliciously  destroy  any  part  of  any  ship 
or  vessel  which  shall  be  in  distress,  or  wrecked,  stranded, 
or  cast  on  shore,  or  any  goods,  merchandize,  or  articles  of 
any  kind  belonging  to  such  ship  or  vessel,  shall  be  guilty 
of  felony,  and  transported  for  a  term  not  exceeding  fiflcen 
years,  or  less  than  ten  years,  or  imprisoned  for  a  term  not 
exceeding  three  years,  with  hard  labour  and  solitary  con- 
finement, if  the  court  direct,  during  the  imprlHonnient. 
By  sect.  9,  that  whosoever  shall  unlawfully  and  maliciously 
set  fire  to  any  mine  of  coal  or  cannal  coal,  shall  incur  the 
same  penalties  as  before  specified  for  offences  under  the  6th 
section.  And  by  sect.  10,  that  whosoever  shall  unlawfully 
and  maliciously  set  fire  to  any  stack  of  com,  grain,  pulse, 
tarea,  straw,  haulm,  stubble,  furxe,  heath,  fern,  hay,  turf, 
peat,  coab,  charcoal  or  wood,  or  any  tteer  of  wood,  shall 

(r)  It  b  MiaaiMul  tkal  lk«  oAmuIm  u  *  part-owoM  kimMlf.    R.  a.  Walkctt, 
.    .      VOL.  IV.  H 
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incur  the  same  penalties  as  before  specified  for  offences 
under  the  6th  section  («). 

Moreover,  by  an  act  passed  during  the  last  session  of 
parliament,  8  &  9  Vict.  c.  44,  unlawfully  and  maliciously 
to  destroy  or  damage  any  thing  kept  for  the  purposes  of 
art,  science  or  literature,  or  as  an  object  of  curiosity,  in 
any  public  repository,  or  any  public  statue  or  monument, 
or  any  picture  or  the  like,  in  a  place  of  worship,  is  made 
a  misdemeanor,  punishable  with  imprisonment  for  not 
exceeding  six  months,  and  (in  case  of  males)  with  hard 
labour  or  whipping  in  addition  to  the  imprisonment. 

III.  ]^Forgery  (or  the  crimen  faUi)  is  an  offence  which 
is  punished  by  the  civil  law  with  deportation  or  banish- 
ment, and  sometimes  with  death  {t).  It  may  with  us  be 
defined  at  common  law  to  be  the  fraudulent  making  or 
alteration  of  a  writing  to  the  prejudice  of  another  man's 
right,]]  and  so  as  that  the  instrument  shall  purport  on  the 
face  of  it  to  be  good  and  valid  for  the  purposes  for  which 
it  was  created  (tt).  In  reference  to  this  crime,  it  has  been 
decided,  that  the  instrument  forged  must  so  far  resemble 
the  true  instrument  as  to  be  capable  of  deceiving  persons 
who  use  ordinary  observation  (r)  :  that  any  material  alter- 
ation, however  slight,  is  a  forgery  as  well  as  an  entire 
fabrication  (x) :  that  the  fraudulent  application  of  a  false 
signature  to  a  true  instrument,  or  a  real  signature  to  a  false 
one,  are  consequently  both  forgeries  (^):  and  that  even 
if  the  name  forged  be  merely  a  fictitious  one,  it  is  as  much 
forgery,  if  done  for  the  purpose  of  fraud,  as  if  the  name 

(«)  Et  vide  tup.  pp.  144, 145,  at  to  removiog  huoy$  it  insd«  punikhabte  by 

ictiiog  fire  to  farm  buildings,  produce,  transportatioa  and  iropritoameot. 

or  implemenU.     By  22  Hen.  8,  c.  11,  (()  4  Intt.  18,  7. 

maliciously  to  cut  down  or  destroy  the  (u)  2  Kasi,  P.  C.  c  zix.  •.  60. 

pawdiki  io  the  feos  of  Norfolk  and  Ely  (v)  R.  v.  Collirott,  R.  &  R.  C.  C. 

bfelooy.     By  15  Car.  2,  c.  17,  1. 13.  R.  212;  S.  C.  229. 

the  like  oflTeoce  at  to  the  workt  oo  the  (x)  2  Eatt,  P.  C.  c.  xix.  t.  4. 

Great  Bedforvl  Level  it  alto  felooiout.  (y)  3  Chit.Crim.  Law,  1038,  rites 

And  by  1  &  2  Geo.  4.  c.  75, 1. 1 1 ,  and  1  Hale,  P.  C.  683  ;   et  vide  2  E«at. 

1  &  2  Geo.  4,  c.  76,  t.  6,  injuring  or  P.  C.  ubi  tup. 
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were  that  of  a  real  person  (z).  It  may  also  be  remarked, 
that  by  9  Geo.  IV.  c.  32,  it  was  provided  (even  before  the 
late  change  of  law,  by  which  interested  parties  are  now 
allowed  to  be  competent  witnesses  (a) ),  that  the  party 
whose  name  is  forged  may  be  witness  to  prove  that  the 
writing  is  not  his;  but  that,  on  the  other  hand,  it  is  an 
established  rule,  that  the  proof  of  forgery  by  a  mere  com- 
parison of  handwriting  is  not  admissible  (6).  At  common 
law  this  oflence  was  a  misdemeanor  only,  fur  which  the 
offender  was  liable  to  fine,  imprisonment  and  pillory ;  but 
by  a  variety  of  statutes  more  severe  punishment  is  inflicted 
on  the  ofl'tMider  in  many  particular  cases. 

The  principal  act,  11  Geo.  IV.  Sc  1  Will.  IV.  c.  66, 
among  other  provisions,  makes  the  oflence  ot  forging  the 
great  seal,  the  privy  seal  or  any  privy  signet,  the  sign- 
manual,  the  seals  of  Scotland,  or  the  great  seal  and  privy 
seal  of  Ireland,  treason  (c) ;  and,  as  regards  all  exchequer 
bills,  Bank  of  England  notes,  bills  of  exchange,  promissory 
notes,  deeds,  receipts,  orders  for  the  payment  of  money, 
transfers  of  stock,  and  a  variety  of  other  documents  (com- 
prising all  that  are  in  the  most  ordinary  use  in  the  trans- 
actions of  mankind),  enacts  that  the  forging  or  uttering 
them,  knowing  them  to  be  forged,  and  with  intent  to  de- 
fraud, shall  be  felony.  It  attaches  also  the  same  penalty 
to  the  ot}if>nce  even  of  having  in  possession,  without  lawful 
excuse  (such  excuse  to  be  proved  by  the  party  accused), 
any  forged  bank  note  or  the  like,  knowing  it  be  forged, 
or  of  having  in  possession  (without  such  excuse)  any 
frames,  moulds,  dec.  for  paper,  with  the  names  of  any 
banker  visible  in  the  substance  of  the  paper  (</)• 

(•)  R.  9.  Bo«tit«,  R.  tt  R.  C.  C.  •talMlw  eeouiaiog  (wmrkioM  agsiatt 

R*  MO.  forftfy  io  ptrticalar  eaaM. 

(•)  VMs  Ml^  voL  iU.  p.  aOr>  \<MfWj  u  lo  rwwn/f  »nd  pnem,— 

(*)  Dm9.  S.ckTmo..  &  A  11m.  6.  c.  13  i  8  Rich.  3.  e.  4 ;  S 

70S.  &  3  Ana.  c.  4 ;  5  &  6  Aao.  e.  18 ; 

(«)  VMtpMt.  .n  ....  7  A 00.  €.30;  8  Oco.  3.   c.«;  53 

(d)  Umidm  tko   II  Cm.  4  h   I  Gw.  3,  c.  143  ;  1  &  3  Vkt.  r.  94. 

\Vill.4,c.M,  llMftafSwy  MOMnNW  Aa  lo  fukUr /umd$  mad  ito»4t.— » 

if2 
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By  2  &  3  Will.  IV.  c.  123,  t.  3,  it  is  provided,  that  io 
informations  and  indictments  for  forgery  it  shall  not  be 
necessary  to  set  forth  a  copy  or  fac-simile  of  the  instru- 
ment, but  that  it  shall  be  sufficient  to  describe  the  same  in 
such  manner  as  will  sustain  an  indictment  for  "  ■:  the 
same,  any  law  or  custom  to  the  contrary  notw    ..  :    .-ling. 

As  to  the  punishment  of  this  offence,  it  was  provided 
by  11  Geo.  IV.  &  1  Will.  IV.  c.  66,  s.  1,  that  in  all  caset 
in  which  by  preceding  statutes  as  to  forgery,  the  punish- 
ment of  death  was  inflicted,  that  of  transportation  for  life| 
or  not  less  than  seven  years,  or  imprisonment  for  not  more 
than  four  or  less  than  two  years  (such  imprisonment  to  be 
with  or  without  hard  labour  and  solitary  confinement  as 
the  court  may  direct  (e) ),  shall  be  substituted,  unless  the 
case  be  made  punishable  with  death  by  that  act.  And, 
afterwards,  by  2  &  3  Will.  IV.  c.  123,  the  ca|)ital  punish- 
ment was  taken  away  in  many  of  the  cases  where  it  wjm 
inflicted  by  the  act  first-mentioned,  and  transport;!  '  '^  i 
life  substituted.     It  was  still  retained,  however,  in  i 

9Geo.l,  c.  12;  35  Geo.  3,  c.  66  ;  Geo.  3,  c.  70;  43  Geo.  8.  c.  116; 
37  Geo.  3.  c.  46  ;  48  Geo.  3,  c.  142 ;   46  Geo.  3,  cc.  45.  69.  75,  76  ;  48 

49  Geo.  3.  c.  64  ;  52  Geo.  3.  c.  129 ;   Geo.  3,  c.  82  ;  60  Geo.  3.  c.  41  ;  52 

5  Geo.  4.  c.  53  ;  10  Geo.  4,  cc.  24,   Geo.  3,  c.  143  ;  53  Geo.  3.  c.  151  ; 

50  ;  5  Vict.  c.  8  ;  5  fit  6  Vict.  c.  66.      54  Geo.  3.  cc.  133,  151 ;  57  Geo.  3. 
At  to  teeurititM  of  public  compaaieM.       c34;  1  Geo.  4,  c.  35;  3  Geo.  4,  c.  86; 

— 9  Ado.  c.  21  ;  6Geo.  1,  cc.  4,11,  5Geo.  4.  c.  113;   6  Geo.  4,   cc.  78, 

18;  39 Geo.  3,  c.  83;  1  Will. 4.  c.  66.  113;  7  Geo.  4,  c.  16  ;  7  &  8  Geo.  4. 

At  to  Kampt.— 10  Ann.  c.  19;  12  cc.  28,  53;  10  Geo.4,  cc.24,  50  ;  11 

Ana.  tt2,  c.  9  ;   3  Geo.  I.  c.  7  ;   6  Geo.4  &  1  Will.  4,  c.20;  2  Will.  4. 

Geo.  1,  c.  4;   4  Geo.  3,   c.  37  ;    13  cc.  16.  34  ;  2  fit  3  Will.  4.  cc.  1.  106. 

Geo.  3,  cc.  52, 56;  24  Geo.  3.  »ess.  2,  120, 125  ;  3  Ac  4  Will.  4,  cc.  61.  97; 

c.  53;  52  Geo.  3,  c.  143  ;  54  Geo.  3,  4&5Will.  4,  c.  15;  5  &  6  Will.  4. 

cc.  133,  144  ;  55  Geo.  3,  c.  184  ;  1  cc.24,  45,  51 ;  6  fie  7  Will.  4,  cc.  5, 

Geo.4,  c. 58;  5 Geo. 4,  c.  52;  74c  8  85,86;  7  Will. 4  Ac  1  Vict. cc. 23,  86; 

Geo.  4,  c.  28  ;  9  Geo.  4,  c.  18  ;  2  Ac  3  1  Vict.  c.  36,  s.  34  ;  2  Ac  3  Vict.  c.  51 ; 

Will,  4,  c.  120  ;  3  &  4  Will.  4,  c.  97 ;  3  Ac  4  Vict.  cc.  92, 96 ;  5  Vict.  c.  8 ; 

6  Ac  7  Will.  4,  c.  69  ;  3  Ac  4  Vict.  5  Ac  6  Vict.  cc.  35,  66 ;  6  Ac  7  Vict. 
C.96;  4  Ac  5  Vict.  c.  68;  5  Ac  6  Vict.  c.  86 ;  7  Vict.  c.  19.  And  see  par- 
c.  35  ;  6  Ac  7  Vict.  c.  86  ;  7  Vict.  ticularly  8  Ac  9  Vict  c.  1 13,  at  to  forg- 
c.  19  ;  7  Ac  8  VicU  c.  22.  ing  of  public  docuroeott  in  general, 

At  to  official  doeumenU.  —  2  Ac  3       and  copies  of  private  acu  of  parlia- 
Ann.  C.4;  12Geo.  I,c32;  4Geo.2,      ment. 
C.18;   32  Geo.  2,   cc.  14,  55;    23  («;  Sect.  26. 
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of  forgery  of  willf  or  testamentary  writings,  or  powers  of 
attorney  or  other  authority  to  transfer  stock  or  to  receive 
diridends,  and  in  some  other  instances  {f).  And  by  3  ic  4 
Will.  IV.  c.  44,  all  persons  punishable  under  the  2  Jc  3 
Will.  IV.  by  transportation  for  life,  were  made  liable,  pre- 
Tioosly  to  their  transportation,  if  the  court  thought  tit,  to 
be  imprisoned,  with  or  without  hard  labour,  for  any  term 
no'  iig  four  years  nor  less  than  one  year.    But  now, 

by  .  ....  IV.  &  1  Vict  c.  84,  s.  1,  the  punishment  of  death 
bi  abolished  in  all  those  cases  of  forgery  where  it  was  still 
warranted  by  law ;  and  by  sect.  2,  so  much  of  the  2  &  3 
Will.  IV.  c.  1'23,  and  3  &  4  Will.  IV.  c.  44  (and  also  of  an 
act  3&  4  Will.  IV.  c.  51,  for  management  of  the  customs), 
as  relates  to  the  punishment  of  transportation  for  life,  is 
repealed,  and,  in  lieu  thereof,  is  imposed,  at  the  discretion 
of  tlie  court,  transportation  for  life,  or  for  any  term  not 
leM  than  seven,  or  imprisonment  for  any  term  not  ex- 
ceeding four  nor  less  than  two  years,  such  imprisonment 
to  be  with  hard  labour  and  solitary  continemeut,  if  the 
court  think  fit 

V.  As  to  obtaining  property  by  false  personation.  Frauds 
of  this  description  also  were  indictable  at  common  law 
■a  mitdemeaoors,  and  punishable  by  tine  and  imprison- 
vntDi  {g)f  but  are  now  made  penal  by  the  express  provi- 
sion of  acts  of  parliament  By  7  Geo.  IV.  c.  16,  s.  38  (A), 
and  2  Will.  IV.  c.  63,  s.  49  (i),  to  personate  any  soldier, 
in  order  fraudulently  to  receive  his  pay,  pension,  wages  or 
prise  money,  is  felony,  and  punishable  by  transportation 
for  life  or  such  term  of  years  as  the  court  shall  adjudge: — 
or  if  the  personation  be  for  the  purpose  of  obtaining  prize 
money,  with  transportation  for  not  less  than  seven  years. 
By  11  Geo.  IV.  jc  1  Will.  IV.  c.  20,  s.  84,  to  personate 
any  seaman  or  marine,  with  a  like  fraudulent  intention,  it 

(/)Viii«9&SWill.4.cc.&9.135i      C.  C.  137. 
6  Ai  a  Will.  4,  ec.  46,  61.  (i)  Tkn  •(•ini*  ni|<MU  i  Geo.  4, 

(^)  S  EmI«  p.  C«  e.  U.  t.  &.  C.  m?,  rcnlaioitifr  a  iiinilai  provision. 

(k)  ViAr  Piiafl***  caM,  i  Moodj. 
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also  felony,  and  punishable  with  transportation  for  life  or 
not  less  than  seven  years,  or  imprisonment  for  not  more 
than  four  or  less  than  two  years.  And  by  1 1  Geo.  IV.  &  1 
Will.  IV.  c.  66,  s.  7,  the  false  personation  of  an  owner  of 
Bank  of  England  or  South  Sea  stock,  or  the  stock  of  any 
body  corporate  or  society,  established  by  charter  or  act  of 
parliarocnt,  or  an  owner  of  a  dividend,  and  thereby  en- 
deavouring to  transfer  his  share  or  receive  his  dividend,  is 
a  felony,  and  liable  to  a  similar  punishment. 

VI.  Obtaining  property  by  false  pretences.  This  offence, 
which,  like  the  last,  is  closely  allied  to  larceny,  th<  i 
distinguishable  from  it  as  being  perpetrated  through  iii 
medium  of  a  mere  frauds  was  likewise  a  misdemeanor 
at  common  law,  punishable  by  fine  and  imprisonment ; 
and  now  by  stat.  7  &  8  Geo.  IV.  c.  29,  s.  63  (A),  after 
reciting  that  "  a  failure  of  justice  frequently  arises  from 
the  subtle  distinction  between  larceny  and  fraud,"  it  is 
provided,  that  if  any  person  shall  by  any  false  pretence  (/) 
obtain  from  any  other  person  any  chattel,  money  or  va- 
luable security  (m),  with  intent  to  cheat  or  defraud  any 
person  of  the  same,  he  shall  be  guilty  of  a  misdemeanor 
and  be  transported  for  seven  years,  or  punished  by  fine 
or  imprisonment,  or  both,  as  the  court  shall  award  :  pro- 
vided always,  that  if  upon  the  trial  of  any  person  indicted 
for  such  misdemeanor,  it  shall  be  proved  that  he  obtained 
the  property  in  question  in  any  such  manner  as  to  amount 
in  law  to  larceny,  he  shall  not  by  reason  thereof  be  entitled 
to  be  acquitted  of  such  misdemeanor. 

{k)  There  were  previous  aeU  od  nard,  ibid.  784.     As  to  form  of  io- 

tbe  same  sabject.  viz.  33  Heo.  8,  e.  I  ;  dictment,  vide  R.  v.   Noitoo,  8  Car. 

30  Geo.  2.  c.  24.  and  52  Geo.  3,  &  P.  196  ;  R.  v.  Wickbam.  10  A.  & 

c.  63.  All  these  are  repealed  by  7  &  8  £.34  ;  R.  v.  Fully. 9  Car.  &  P.  227  ; 

Geo.  4.  c.  27.  R.  t<.  Hendeison,  ib.  328 ;  R.  v.  Cope- 

(/>  At  to  what  is  coosidered  as  a  land.  ib.  516;   R.  v.  Bloomfield.  ib. 

f*U«  prtitnce  uoder  this  section,  ace  537.    See  Mutiny  Act.  8  &  9  Vict, 

the  following  cases:   R.  v.  Crouley,  c.  8.  s.  38,  42,  &c..  as  to  false  pre- 

2  M.  &  Rob.  17  ;  R.  v.  Ady,7  Car.  fences  by  recruits  and  others. 
&  P.  140;  R.  f).  Asterley.  ib.  191  ;  (m)  The  term  "  valuable  aeetiritj" 

R.  V.  Williams,  ib.  354  ;  R.  v.   Bar-  is  defined  by  sect.  5. 
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CHAPTER  VI. 

OP  OFFENCES  AGAINST  THB  GOVERNMENT. 


Thb  order  of  our  distribution  will  next  lead  us  to  take  into 
consideration  such  crimes  and  misdemeanors  as  affect  men 
not  in  their  capacity  of  individuals,  and  in  respect  of  their 
persons  or  property,  but  in  their  capacity  of  members  of 
the  commonwealth,  and  in  respect  of  those  rights  which 
are  common  to  all  the  subjects  of  the  realm.  These  may 
be  divided  into  seven  species  ;  viz.  offences  against  the  so- 
vereign or  civil  government ;  against  religion  ;  against  the 
law  of  nations ;  against  public  justice  ;  against  the  public 
peace ;  against  the  public  trade  ;  against  the  public  health, 
police  or  economy.  Under  the  first  of  these  beads  we 
•hall  advert,  in  the  first  place,  to  the  crime  of  treason. 

I.  [Treason,  jtroditio^  in  its  very  name,  which  is  borrowed 
from  the  French  (a),  imports  a  betraying,  treachery,  or 
breach  of  faith,]]  and  the  crime  of  which  we  here  speak,  is 
tremchery  against  the  sovereign  or  liege  lord  (6) ;  and  as  it 

(•)  AccenTiaf  to  LordCoU  Ueoaw  **  X\M  eeaUtaet,  to  forgtis  tht  obli- 

froa  trmkir.  3  last.  4.  "  gmlioM  of  duty.  Mbjcetioa  tod  all** 

(ft)  •*  It  tbcfvCMt  bappvM  ealj  b*-  **  fUae*.  ■•  to  dotlrey  tlM  liCi  of  tay 

1  •llin,"  Mith  lb*  Minor,  c.  I.  "  Mck  Mpenor  or  lord.   This  is  lookod 


•.  7,  "  for  tfMSoa  i*  iadood  •  gtacral  **  opoa  as  proccodiag  from  tba  ssma 

*'  appdUliMi  aiadt  aaa  of  bjr  tbt  law  "  piiociplo  of  tiaarbciy  in  privalo  lifo 

**  to  daaola  sat  oaly  olh«c<a  agaiaat  "  as  woald  hata  atgad  kiai  wIm  bar* 

**  ika  kiaf  tad  gatoraaiaal.  bat  ahe  "  boars  it  to  bava  eoaapbad  ia  pablic 

*•  llMt  aeeaoMlaiiea  of  gailt  whidl  **  sgaiMl  bia  lia|a  lord  aod  sowioiga ; 

"  ariaao  wbaomr  a  saparior  lapaaaa  **  aad  ibatahra  far  a  wid  to  kill  bar 

**  ■  eaaldiori  ia  a  sabjoet  or  iaMor  **  lord  «r  baabaad,  •  aarraat  bia  lard 

**  baHw  wboai  aod  biawatf  tbataaa-  **  or  ■MWr.aad  aa  oedaiiMlic  bia  lord 

**ltuaMtarsl.ri*il,oro*«iaafirit««l  **  orordiaary  ;  iboat.baiaf  broaeboaof 

**  ivlatfoa  i  and  Um  iaiwior  aa  abaaaa  "  tba  iowar  alWflaara  of  privato  aad 
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is  Qhe  ln;;liest  civil  crime  which,  considered  as  a  memher 
of  the  comnuinity,  any  man  can  possibly  commit,  it  ought 
therefore  to  be  the  most  precisely  ascertained.  For  if  the 
crime  of  treason  be  indeterminate,  this  alone,  says  the  pre- 
sident Montesquieu,  is  sufHcient  to  make  any  government 
degenerate  into  arbitrary  power  (c) ;  and  yet  by  the  antient 
common  law  there  was  a  great  latitude  left  in  the  breast  of 
the  judges  to  determine  what  was  treason  or  not  so,  whereby 
the  creatures  of  tyrannical  princes  had  opportunity  to  create 
abundance  of  constructive  treasons  :  that  is,  to  raise,  by 
forced  and  arbitrary  constructions,  offences  into  the  crime 
and  punishment  of  treason  which  never  were  suspected  to  be 
such.  Thus  the  accroaching  or  attempting  to  exercise  royal 
power— a  very  uncertain  charge— was  in  the  twenty-first 
year  of  Edward  the  Third  held  to  be  treason  in  a  knight  of 
Hertfordshire,  who  forcibly  assaulted  and  detained  one  of 
the  king's  subjects  till  he  paid  him  90/.(<f);  a  crime,  it  must 
be  owned,  well  deserving  of  punishment,  but  which  seems 
to  be  of  a  complexion  very  different  from  that  of  treason. 
Killing  the  kin«;'s  father  or  brother,  or  even  his  messenger, 
has  also  fallen  under  the  same  denomination (e);  the  latter 
of  which  is  almost  as  tyrannical  a  doctrine  as  that  of  the 
imperial  constitution  of  Arcadius  and  Honorius,  which  de- 
termines that  any  attempts  or  designs  against  the  ministers 
of  the  prince  shall  be  treason  (/).     But,  however,  to  pre- 

"doroefttir  fsith.^re  denominated  p«(i(  (<f)  I  Hal.  P.  C.  80. 

*<  trMtons.     Uut  when  disloyally  to  («)  BriU.c.  22  ;  Hawk.  P.C.b.  I, 

"  reara  its  crest  a*  to  aiurk  even  ma-  c.  17,  t.  I. 

"jesty  itself,  it  is  called,  by  way  of  (/)  "Qui</«nec«oirorum  i//(iJ(riMm, 

"  eminent  distinction,   high    treason,  "  qui  eontiliis  it  eontiHorio  notiro  in- 

"  being  equivalent  (o  the  rri««ii  l^ut  "  ununt,  UHatorum  etiam   (nam    et 

"  mtajettatis  of  the   Romans."     4  Bl.  "  ip$i  part  eorporit   no$lri  tunt)  tet 

Com.  75.     Since  the  time  of  Black-  "  eujtulibet pottnmo,qHi  miliiainobis- 

•tone  petit  treason  has  been  abolished  "  cum,  eogitMvtrit  (eddem  enim  tevc* 

(9  Geo.  4,  c.  31,  s.  2).  and  it  has  "  ritata  vduntaum  icelern,(fu&  tffee- 

been  thought   theiefore  inexpedient  to  "  tMm,  puniri  jura   voluerint);   ipt$ 

retain  the  corielative  term  of  high  trea>  "  qnidtm,  utpote  majeitatit  rtut.giadio 

son  in  these  Coromeotaties.  "ftriaiur,   bonii  ejut    omnibus  jiteo 

(c)  Sp.  L.  b.  xii.  c.  7.  "  moHro  addict  is.  "—Cod.  9,  8,  5. 
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Qveii'    '  ''  h  began  to  ante  in  England 

from  !  iictive  treaaooa,  the  statute 

26  Edw.  III.  c  2,  was  made,  which  defines  what  ofiences 
only,  for  the  future,  should  be  held  to  be  treason ;  in  like 
manner  as  the  lex  Julia  wuijettatis  among  the  Romans, 
promulged  by  Augustus  CGBsar,  comprehended  all  the  an- 
tient  laws  that  had  before  been  enacted  to  punish  trans- 
greMors  against  the  state  ( jr).]]  We  shall  find  that  under 
this  statute  the  crime  of  treason  consists  of  five  distinct 
branches  (A). 

1.  Q"  When  a  man  doth  compass  or  imagine  the  death 
"  of  our  lord  the  king,  of  our  lady  his  queen,  or  of  their 
"  eldest  son  and  heir.'*  Under  this  description  it  is  held 
that  a  queen  regnant  (t),  such  as  Queen  Elizabeth  and 
Queen  Anne,]]  and  our  present  gracious  sovereign  Queen 
Victoria,  Qis  within  the  words  of  the  act,  being  invested 
with  royal  power,  and  entitled  to  the  allegianceof  her  sub- 
jects {j) ;  but  the  husband  of  such  a  queen  is  not  comprised 
within  these  words,  and  therefore  no  treason  can  be  com- 
mitted against  him  (A).  The  king]  uded  is  the  king 
in  poasession,  without  any  respect  t  ile;  for  it  is  held 
that  a  king  de  facto,  and  not  dejure,  or,  in  other  words,  an 
usurper  that  hath  got  possession  of  the  throne,  is  a  king 
within  the  meaning  of  the  statute;  as  there  is  a  temporary 
allegiance  due  to  him  for  his  administration  of  the  govern- 
ment and  temporary  protection  of  the  public  ;  and  therefore 
treasons  committed  against  Henry  the  Sixth  were  punished 

(f)  (Jravio.  Orif.  l,t.34.  Will.  4.  c  66,  which  retotrted  ihU 

(A)  BhctooM  MbcM  ti>o  aMi*  ■pcriMo/lrHMoa  ia  aBrwConacMelt. 

ImmI  ipiem  of  \nmmm  vadar  Um  3.  31,  tt  nim  pott,  m  tiu) ;  iiid  tU 

■tatalaef  Edw.  3,  vis.  I,  "  oontar-  Mcood  wm  r*pMl«d  bj  3   Will.  4, 

*  Wiisf  riwkiaf't|mlorprivjiwl;"  «.  84.  aad  rmoks  m>w  oMraljr  m  iIm 

■■df,**eMMiMintwf  UNbaf'tMO.  oAmca  af  eaiaiaf ;  m  la  wUeii,  nda 


aay,  aad  briagiag  ftim  anaty  iaia  poet,  ia  lit. 
"  iha  laalai.  aaaaMHait  la  Um  aMatjr         (i)  1  llaL.  P.  C.  101. 
"  of  E^ladU  ksawiac  Iba  Maw  to         (j)  rida  R.  *.  Oilbfd.  •  Car.  k 

"  ha  Mm,  la  ■airtiadiM  aad  auka  P.  616. 

-  pajaMM  whkal."     Bat  ika  tnl  af         (*)  8  laM.  7 ;  1  IIU.  P.  C.  106. 
IhiH  was  lapaalad  by  U  Gaa.4fc  1 
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[[under  Edward  the  Fourth,  though  all  the  line  of  Lancaster 
had  been  previously  declared  usurpers  by  act  of  parliament. 
But  the  most  rightful  heir  of  the  crown,  or  king  de  Jure, 
and  not  de  facto,  who  hath  never  had  plenary  possession 
of  the  throne,  as  was  the  case  of  the  house  of  York  during 
the  three  reigns  of  the  line  of  Lancaster,  is  not  a  king 
within  this  statute  against  whom  treasons  may  be  com- 
mitted (/).  And  a  very  sensible  writer  on  the  crown  law 
carries  the  point  of  possession  so  far,  that  he  holds  (m)  that 
a  king  out  of  possession  is  so  far  from  having  any  right  to 
our  allegiance  by  any  other  title  which  he  may  set  up 
against  the  king  in  being,  that  we  arc  bound  by  the  duty 
of  our  allegiance  to  resist  him :  a  doctrine  which  he  grounds 
upon  the  statute  11  Hen.  VIL  c.  1,  which  is  declaratory  of 
the  common  luw,  and  pronounces  all  subjects  excused  from 
any  penalty  or  forfeiture  which  do  assist  and  obey  a  king 
de  facto.  But  in  truth  this  seems  to  be  confounding  all 
notions  of  right  and  wrong ;  and  the  consequence  would 
be,  that  when  Cromwell  had  murdered  the  elder  Charles, 
and  usurped  the  power,  though  not  the  name  of  king,  the 
people  were  bound  in  duty  to  hinder  the  son's  restoration; 
and  were  any  foreign  prince  to  invade  this  kingdom,  and 
by  any  means  to  get  possession  of  the  crown — a  term,  by 
the  way,  of  very  loose  and  indistinct  signification — the  sub- 
ject would  be  bound  by  his  allegiance  to  fight  for  his  natural 
prince  to-day,  and  by  the  same  duty  of  allegiance  to  fight 
against  him  to-morrow.  The  true  distinction  seems  to  be, 
that  the  statute  of  Henry  the  Seventh  does  by  no  means 
command  any  opposition  to  a  king  de  jure,  but  excuses  the 
obedience  paid  to  a  king  de  facto.  When  therefore  an 
usurper  is  in  possession,  the  subject  is  excused  and  justified 
in  obeying  and  giving  him  assistance ;  otherwise,  under  an 
usurpation,  no  man  could  be  safe,  if  the  lawful  prince  had 
a  right  to  hang  him  for  obedience  to  the  powers  in  being, 
as  the  usurper  would  certainly  do  for  disobedience.  Nay, 
farther,  as  the  mass  of  people  are  imperfect  judges  of  title 

(i)  3  IdiL  7  ;   I  Hal.  P.  C.  104.  (m>  Hawk.  P.  C.  b.  I,  c.  17,  s.  16. 


CHAP.  VI.— OPOPVSMCBft  AGAINST  IBB  OOVBRKMBMT.      187 

'  '  '  '  ':>  all  cases  possession  is  prima  facie  evidence, 
:j>els  no  roan  to  yield  obedience  to  that  prince 
u  ti  -  I  i;rht  is,  by  want  of  possession,  rendered  uncertain 
and  duputabic  till  Providence  shall  think  fit  to  interpose  in 
his  favour,  and  decide  the  ambiguous  claim ;  and  therefore 
till  be  is  entitled  to  such  allegiance  by  possession,  no  trea- 
son can  be  committed  against  him.  Lastly,  a  king  who 
has  resigned  his  crown,  such  resignation  being  admitted 
and  ratified  in  parliament,  is,  according  to  Sir  M.  Hale, 
no  longer  the  object  of  treason  (a).  And  the  same  reason 
holds  in  case  the  king  abdicates  the  government,  or,  by 
actions  subversive  of  the  constitution,  virtually  renounces 
the  authority  which  he  claims  by  that  very  constitution  ; 
since,  as  was  formerly  observed  (o),  when  the  fact  of  abdi- 
cation is  once  established  and  determined  by  the  proper 
judges,  the  consequence  necessarily  follows  that  the  throne 
b  thereby  vacant,  and  he  is  no  longer  king. 

Let  us  next  see  what  is  a  compassing  or  imagining  the 
death  of  the  king,  kc.  These  are  synonymous  terms;  the 
word  compass  signifying  the  purpose  or  design  of  the  mind 
or  will  ( p),  and  not,  as  in  common  speech,  the  carrying 
such  design  into  effect  (7):  and  therefore  an  accidental 
stroke,  which  may  mortally  wound  the  sovereign  per  infor- 
twsimmt  without  any  traitorous  intent,  is  no  treason ;  as 
was  the  case  of  Sir  Walter  Tyrrel,  who,  by  the  command 
of  King  William  Rufus,  shooting  at  a  haK,  the  arrow 
glanced  againU  a  tree  and  killed  the  king  upon  the  8|>ot(r). 
But  as  this  compassing  or  imagining  is  an  act  of  the  mind, 
it  cannot  possibly  fall  under  any  judicial  cognizance,  un- 
less it  be  demonstrated  by  some  open  or  overt  act.  And 
yet  the  tyrant  Diunysius  is  recorded  («)  to  have  executed 
a  Babject  barely  for  dreaming  that  he  had  killed  him,  which 

(■)  1  Hal.  P.  C.I04.  •qaally  ptaal  M  kemcid*  itwlf.    S 

(•)  Vida  Mip.  t^.  ii.  p.  4W.  liMt.  &. 
(p)  By  tW  taliMl  Ib»  ttrnprnrntrng         (f )  1  Hal.  P.  C.  107. 
m  lutmihf  iM  imik  a#  asy  wm.  d>»         (p)9Imi.«. 

■Mamiad  by  aoaM  •vidvat  Ctci,  «a«  (i>  PlHUicb  U  n'l. 
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[[was  held  for  sufficient  proof  that  he  had  thought  thereof 
in  his  wakint;  hours. 

But  such  is  not  the  tcni{)er  of  the  English  law  ;  and 
therefore  it  is  necessary  that  there  appear  an  open  or  overt 
act(0  of  a  more  full  and  explicit  nature  to  convict  the  tri 
upon.  The  statute  expressly  requires  that  the  accused  '  lh 
"  thereof,  upon  sufficient  proof,  attainted  of  some  open  act 
"  by  men  of  his  own  condition."  Thus  to  provide  wea- 
pons or  ammunition  for  the  purpose  of  killing  the  king,  is 
held  to  be  a  palpable  overt  act  of  treason  in  iro^ining  his 
death  (ii). 

To  conspire  to  imprison  the  king  by  force,  and  move 
towards  it  by  assembling  company,  is  an  overt  act  of  com- 
passing the  king's  death  (x) ;  for  all  force,  used  to  the  per- 
son of  the  king,  in  its  consequence  may  tend  to  his  death, 
and  is  a  strong  presumption  of  something  worse  intended 
than  the  present  force  by  such  as  have  so  far  thrown  off 
their  bounden  duty  to  their  sovereign  ;  it  being  an  old 
observation,  that  there  is  generally  but  a  short  interval 
between  the  prisons  and  the  graves  of  princes.  There  is 
no  question  also  but  that  taking  any  measures  to  render 
such  treasonable  pur|)oses  effectual,  as  assembling  and 
consulting  on  the  means  to  kill  the  king,  is  a  sufficient 
overt  act  of  treason  (y). 

(t)  By  7  Will.  3,  c.  3,  •.8,  it  U  "  imagioalioos  of  tb«  heart  in  the  sane 

provided.  "  that  no  evidence  thai!  be  "  degree  of  guilt  ai   if  cariied  into 

"  admiued  or  given  of  any  overt  act  "  actual  execution,  fiom  the  noment 

"  that  is  not  expressly  laid  in  the  in-  "  measures  appear  to  have  been  t.iken 

"  dictnient,  against  any  person  or  per*  "  to  render  them  effectual :  and  there- 

"  aona  whatsoevei."     And  this  seems  "  fore  if  conspirators  meet  and  consult 

to  extend  to  all  treasons  whereby  any  "  how  to  kill  the  king,  though  they  do 

corruption  of  blood  may  ensue.  "  not  then  fall  upon  any  scheme   for 

(u)  3  Inst.  12.  "  that  purpose,  this  is  an  overt  act  of 

(x)  1  Hal.  P.  C.  109.  "  compassing  his  death  ;  and  so  are 

(if)  "  The  law  leodereth  the  safety  "  all  means  made  use  of,  be  it  advice, 

"  of  the  king  with  an  anxious  concern,  "persuasion,  or  command,  to  incite 

"  and,  if  I  may  use  the  expression,  "  or  encourage  others  to  commit  the 

"  with  a  concern  bordering   on  jea-  "  fact  or  join  in   the  attempt :  and 

"  lousy.     It  considereth   Uie  wicked  "  eveiy  person  who  but  asseoieth  to 
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[[How  far  mere  word*  spoken  by  an  individual,  and  not 
relative  to  any  treasonable  act  or  design  then  in  agitation, 
shall  amount  to  treason,  has  been  formerly  matter  of  doubt. 
We  have  two  instances  in  the  reign  of  Edward  the  Fourth 
of  persons  executed  for  treasonable  words,— the  one  a 
citizen  of  London,  who  said  he  would  make  his  son  heir  of 
tlic  croiTJi,  being  the  sign  of  the  house  in  which  he  lived  ; 
th(>  other  a  (gentleman,  whose  favourite  buck  the  king 
killed  in  huntin<;,  whereupon  he  wished  it,  horns  and  all, 
in  the  king'w  belly  (z).  These  were  esteemed  hard  cases: 
and  the  Chief  Justice  Markham  rather  chose  to  leave  his 
place  than  a^iient  to  the  latter  judgment  (a).  But  now  it 
seems  clearly  to  be  agreed,  that,  by  the  common  law  and 
till  statute  of  Edward  the  Third,  words  spoken  amount 
"liiv  to  a  high  misdemeanor,  and  no  treason.  For  they 
may  be  spoken  in  heat,  without  any  intention,  or  be  mis- 
take/ rted,  or  misremembered  by  the  hearers;  their 
mean  ._  ,)cnds  always  on  their  connexion  with  other 
words  and  things ;  they  may  signify  differently,  even  ac- 
cording to  the  tone  of  voice  with  which  they  are  delivered  ; 
and  sometimes  silence  itself  is  more  expressive  than  any 
discourse.  As,  therefore,  there  can  be  nothing  more  equi- 
vocal and  ambiguous  than  words,  it  would  indeed  be  un- 
reasonable to  make  them  amount  to  treason,  and  accord- 

"  taj  ofvttam  lor  tltal  purpow,  will  "  wiihio  ihit  braoch  of  th«  ttatute*. 

"  U  nif«lv«d  io  tb*  MOM  gttilu  "  For    eipw itoet   hat   aitown    that 

"Tbteantht  law  katb  takaa  for  tba  "  between  ibe  prisoaa  sad  tb«  grave* 

"  peftenal  Mfely  of  tbe  kiog  ta  not  coo>  "  of  priacea  the  diaiaoce  ia  verjr  amall." 

"  toed  le  acliooa  or  atiempu  of  Ibe  — Foat  194.  195. 

"  ■Of*  tafilMwa  kiod— to  aMaatioa-  (>)  Tbere  waa  e*oB  a  wtawaiat 

"  ttoa  or  paiaoa.  or  oibtr  aUeaipu  dl>  aad  dofiaa  of  aabilety  ia  tha  craeltj 

••  rariljr  or  iaiiadialaly  aiiaia|  at  bi*  of  tbat  eaaa,  for  b*  wiabad  it,  boroa 

it  it  aaiaadad  Is  avary  tbiag  sad  ail,  ia  tb*  belly  of  him  who 

ally  aad  dalihsraialy  doM  m  at>  ceaatatled  tbe  kiag  to  kill  it ;  and  aa 

■'  iTMplad.  wbaiaby  bia  Hfo  Miy  ba  tb*  king  killed  it  of  bia  own  aecard. 

"  aadaagaiad ;  aad  ibaaafaia  tba  — «  or  waa  biaowaeoaaaeller,  it  waabcM 

**  lartaf  iaia  aiaaaaiaa  for  dapaalag  or  la  ba  a  traaaaoabla  wiab  agaiaat  tb* 

••  Jipilaaaiat  ^Am,  or  tofai  liiaparvaa  kiag  UaMlf.    1  Uala,  P.  C.  1 16. 

"  iaio  Uw  futm  el  tb*  eaMpJiiian  (a)  1  Hak  P.  C  1 16. 
"  tbaaa<<fc«caaai*ov*ttacta*ftraaaea 
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Qngly  in  the  fourth  year  of  Charles  the  Vintf  on  a  reference 
to  all  the  judges,  concerning  some  very  atrocious  words 
spoken  by  one  Pyne,  they  certified  to  the  king,  "that 
**  though  the  words  were  as  wicked  as  might  be,  yet  there 
"  was  no  treason  :  for,  unless  it  be  by  some  particular 
"  statute,  no  words  will  be  treason "(6).  If  the  words  be 
set  down  in  writing,  it  argues  more  deliberate  intention ; 
and  it  has  been  held  that  writing  is  an  overt  act  of  treason, 
for  scribere  est  agtre.  But  even  in  this  case  the  bare  words 
are  not  the  treason,  but  the  deliberate  act  of  writing  them. 
And  such  writing,  though  unpublished,  has  in  some  arbi- 
trary reigns  convicted  its  author  of  treason :  particularly 
in  the  cases  of  one  Peachum,  a  clergyman,  for  treasonable 
passages  in  a  sermon  never  preached  (c) ;  and  of  Algernon 
Sydney,  for  some  papers  found  in  his  closet,  which,  had 
they  been  plainly  relative  to  any  previous  formed  design  of 
dethroning  or  murdering  the  king,  might  doubtless  have 
been  properly  read  in  evidence  as  overt  acts  of  that  treason, 
which  was  specially  laid  in  the  indictment  (</).  But  being 
merely  speculative,  without  any  intention,  so  far  as  ap- 
peared, of  making  any  public  use  of  them,  the  convicting 
the  authors  upon  such  an  insufficient  foundation  has  been 
universally  disapproved.  Peachum  was  therefore  pardoned, 
and  though  Sydney  indeed  was  executed,  yet  it  was  to  the 
general  discontent  of  the  nation,  and  his  attainder  was 
afterwards  reversed  by  parliament.  There  was  then  no 
manner  of  doubt  but  that  the  publication  of  such  a  trea- 
sonable writing  was  a  sufficient  overt  act  of  treason  at  the 
common  law  (e) ;  though  of  late  even  that  has  been  ques- 
tioned. 

2.  The  second  species  of  treason  is,  "if  a  man  do  violate 
"  the  king's  companion,  or  the  king's  eldest  daughter  un- 
"  married,  or  the  wife  of  the  king's  eldest  son  and  heir." 
By  the  king's  companion  is  meant  his  wife,  and  by  viola- 

(»)  Pyne'i  case.  Cro.  Car.  117;  (<f)  Foster,  198. 

Williama's  case,  ib.  126.  («)  I  Hale,  P.  C.  1 18 ;  Hawk.  P.C. 

(e)  Williains*s  case,  ubi  sup.  b.  1,  c.  17,  s.  32. 
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[[tion  is  understood  camnl  knowledge,  as  well  without  force 
as  wHh  it ;  and  this  is  treason  in  both  parties,  if  both  be 
consenting,  as  some  of  the  wives  of  Henry  the  Eighth  by 
fatal  experience  evinced.  The  plain  intention  of  this  law 
is  to  guard  the  blood  royal  from  any  suspicion  of  bastardy, 
whereby  the  succession  to  the  crown  might  be  rendered 
dubious ;  and  therefore  when  this  reason  ceases,  the  law 
ceases  with  it ;  for  to  violate  a  queen  or  princess  dowager 
is  held  to  be  no  treason  if).  In  like  manner  as,  by  the 
feudal  law,  it  was  a  felony  and  attended  with  a  forfeiture 
of  the  fief,  if  the  vassal  vitiated  the  wife  or  daughter  of 
his  lord  ig),  but  not  so  if  he  only  vitiated  his  widow  (A). 

3.  The  third  species  of  treason  is,  "  if  a  man  do  levy 
*'  war  against  our  lord  the  king  in  his  realm."  And  this 
may  be  done  by  taking  arms,  not  only  to  dethrone  the 
king,  but  under  pretence  to  reform  religion  or  the  laws  (t), 
or  to  remove  evil  counsellors,  or  other  grievances,  whether 
real  or  pretended  (A).  For  the  law  does  not,  neither  can 
it,  permit  any  private  man,  or  set  of  men,  to  interfere 
forcibly  in  matters  of  such  high  importance,  especially  as 
it  has  established  a  sufficient  power  for  these  \  -  in 

the  high  court  of  parliament ;  neither  does  the  (  ion 

justify  any  private  or  particular  resistance  for  private  or 
particular  grievances ;  though  in  cases  of  national  oppres- 
sion, the  nation  has  very  justifiably  risen  as  one  man  to 
vindicate  the  original  contract  subsisting  between  the  king 
and  his  people.  To  resist  the  king's  forces,  by  defending 
a  castle  against  them,  is  a  levying  of  war ;  ai^d  so  is  an 

(/)  S  iMt  9.    Bat  iIm  iMttMM  clc«rljr   illcftttB«:«.    Brfora  tU  16 

■p«ci<tJ  ia  iIm  kUiat*  do  Ml  prav*  CUw.  3,  it  «m  Md  lo  b«  traMoa  aot 

aiadi  coaaMUacy  is  tiM  appfieatiaa  af  aaly  la  vialala  ika  «ift  and  dauf  hiai  of 

ikb  taatoa  ;  Cdt  tWfa  ia  aa  prMarliaa  thakiiig.batabotbaoarMtorhUcbil* 

gtvaa  la  lU  wivaa  af  tka  jfaaagp  mm  diM.  I«i  aaHm  4a  Utr  t^fmm$.—V9»9 

af  iIm  kiof ,  ikowgli  llMir  imm  aiMl  by  Cliriittaa. 

iahrrii  iba  crowa  bafcfa  iIm  imm  af  (g)  Fwd.  L  1. 1.  6. 

tka  kiag'*  aldctt  daafklar:  aad  Imt  (k)  Ibid. 

cba»iiiy  ia  aaly  iaviaUbla  bafaia  omt-  (i)  Da«f .  600. 

fiafa.  wbilal  bar  ebUdfw  wadd  ba  (h)  Hawk.  P.  C.  b.  I.  r.  17,  t.  66. 
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[[insurrection  with  an  avowed  design  to  pull  down  all  in- 
dosures,  all  brothelH,  nnJ  the  like;  the  universality  of  the 
design  making  it  a  rebellion  against  the  state,  an  usurpa- 
tion of  the  powers  of  government,  and  an  insolent  invasion 
of  the  king's  authority  (/).  But  a  tumult  with  a  view  to 
pull  down  a  particular  house,  or  lay  open  a  particular 
enclosure,  amounts  at  most  to  a  riot ;  this  being  no  general 
defiance  of  public  government.  So  if  two  subjects  quarrel 
and  levy  war  against  each  other  (in  that  spirit  of  private 
war  which  prevailed  over  all  Europe  (m)  in  the  early 
feudal  times\  it  is  only  a  great  riot  and  contempt,  and  no 
treason.  Thus  it  happened  between  the  Earls  of  Hereford 
and  Gloucester  in  the  twentieth  year  of  Edward  the  Fii'st, 
who  raised  each  a  little  army,  and  committed  outrages 
upon  each  other's  lands,  burning  houses,  attended  with  the 
loss  of  many  lives;  yet  this  was  held  to  be  no  treason, 
but  only  a  great  misdemeanor  (n).  A  bare  conspiracy  to 
levy  war  does  not  amount  to  this  species  of  treason,  but 
if  particularly  pointed  at  the  person  of  the  king  or  his 
government,  it  falls  within  the  first,  of  compassing  or 
imagining  the  king's  death  (o). 

4.  "  If  a  man  be  adherent  to  the  kin<;'s  enemies  in  his 
"  realm,  giving  to  them  aid  and  comfort  in  the  realm  or 
"  elsewhere,"  he  is  also  declared  guilty  of  treason.  Tliis 
must  likewise  be  proved  by  some  overt  act,  as  by  givinir 
them  intelligence  (p),  by  sending  them  provisions,  by  sell  , 
them  arms,  by  treacherously  surrendering  them  a  fortress, 
or  the  lil^  iq).  By  enemies  are  here  understood  the  sub- 
jects of  foreign  powers  with  whom  we  are  at  open  war. 
As  to  foreign  pirates  or  robbers  who  may  happen  to  in- 
vade our  coasts,  without  any  open  hostilities  between  their 
nation  and  our  own,  and  without  any  commission  from 
any  prince  or  state  at  enmity  with  the  crown  of  Great 

(0  1  Hale.  P.  C.  132.  (o)  3  Intt.  9 ;  Foster,  21 ) ,  213. 

(m)  RobertsoD,  Car.  V.,  vol.  i.  45,  (p)  Dr.  Heosy's  case,  1  Durr.  650; 

286.  R.  V.  Stooe,  6  T.  R.  527. 

(n)  1  Hale,  P.  C.  136.  (q)  3  InsL  10. 
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"TV*  them  aMisUnce  18  also  clearly  treason; 

^        I  adhering  to  the  public  enemies  of  the 

king  and  kingdom  (r),  or  else  in  that  of  levying  war  against 

^  And,  most  indisputably,  the  same  acts  of 

r  aid,  which,  when  applied  to  foreign  enemies, 

will  constitute  treason  under  this  branch  of  the  statute, 
will,  when  afforded  to  our  own  fellow-subjects  in  actual 
rebellion  at  home,  amount  to  the  same  crime,  under  the 
description  of  levying  war  against  the  king(<).  But  to 
relieve  a  rebel,  fled  out  of  the  kingdom,  is  no  treason  ;  for 
the  statute  is  taken  strictly,  and  a  rebel  is  not  an  enemy; 
an  enemy  being  always  the  subject  of  some  foreign  prince, 
and  one  who  owes  no  allegiance  to  the  crown  of  Eng- 
land (().  And,  if  a  person  be  under  circumstances  of 
actual  force  and  constraint,  through  a  well  grounded 
apprehension  of  injury  to  his  life  or  person,  this  fear  or 
com,    '  "        use  his  even  joining  with  cither  rebels 

orti  igdom,  provided  he  leaves  them  when- 

ever he  hath  a  safe  opportunity.]] 

6.  [The  last  species  of  treason  under  this  statute  is,  "If 
"  a  man  slay  the  chancellor,  treasurer,  or  the  king's  justices 
**  of  the  one  bench  or  the  other,  justices  in  eyre  or  justices 
"  of  assize,  and  all  other  justices  assigned  to  hear  and  de> 
"  terroine,  being  in  their  places  doing  their  offices."  These 
high  magistrates,  as  they  represent  the  king's  majesty 
during  the  execution  of  their  offices,  are  therefore  for  the 
time  equally  regarded  by  the  law.  But  this  statute  ex- 
tends only  to  the  actual  killing  of  them,  and  not  to  wound- 
ing or  a  bare  attempt  to  kill  them.  It  extenifhiso  only 
to  the  officers  therein  specified,  and  therefore  the  barons  of 
the  exchequer,  as  such,  are  not  within  the  protection  of  this 
act  (a);  but  the  lord  keeper  or  commissioners  of  the  great 
seal  now  seem  to  be  within  it,  by  virtue  of  the  statutes  o 
Eliz.  c.  18,  and  1  Will,  k  Mary,  c.  2\  (x). 

(r)  PMltr.  310.  (n)  1  H«l.  P.  C  S3I. 

(•)  Ibid. 310.  («)   HjtiMtlkt.?  AoB.  c.ai.ilte 

(I)  Hawk.  P.Ck.  I,C  17.  t.  as.  Mad*  liMaoo  lo  tlav  aoy  of  Uic  Im^ 

VOL.  IV.  ,, 
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QThus  careful  was  the  legislature  in  the  reign  of  Edward 
the  Third  to  specify  and  reduce  to  a  certainty  the  vague 
notions  of  treason  that  hud  formerly  prevailed  in  our  courts. 
But  the  act  does  not  stop  here,  but  goes  on :  **  Because 
"  other  like  cases  of  treason  may  happen  in  time  to  come, 
"  which  cannot  be  thought  of  or  declared  at  present,  it 
"  is  accorded,  that  if  any  other  case  supposed  to  be  treason, 
*'  which  is  not  above  specified,  doth  happen  before  any 
"  judge,  the  judge  shall  tarry  without  going  to  judgment 
"  of  the  treason,  till  the  cause  be  showed  and  declared  be- 
"  fore  the  king  and  his  parliament,  whether  it  ought  tu  be 
"judged  treason  or  other  felony."  Sir  M.  Ilule(z)  is  very 
high  in  his  encomiums  on  the  great  wisdom  and  care  of 
the  parliament  in  thus  keeping  judges  within  the  proper 
bounds  and  limits  of  this  act,  by  not  suffering  them  to 
run  out  upon  their  own  opinions  into  constructive  treasons, 
though  in  cases  that  seem  to  them  to  have  a  like  parity 
of  reason ;  but  reserving  them  to  the  decision  of  parlia- 
ment. This  is  a  great  security  to  the  public,  the  judges, 
and  even  this  sacred  act  itself;  and  leaves  a  weighty  me- 
mento to  judges  to  be  careful  and  not  overhasty  in  letting 
in  treasons  by  construction  or  interpretation,  especially  in 
new  cases  that  have  not  been  resolved  and  settled.  He 
also  observes,  that  as  the  authoritative  decision  of  these 
casus  omissi  is  reserved  to  the  king  and  parliament,  the 
most  regular  way  to  do  it  is  by  a  new  declarative  act; 
and  therefore  the  opinion  of  any  one  or  of  both  houses, 
though  of  very  respectable  weight,  is  not  that  solemn  de- 
claration'^eferred  to  by  this  act,  as  the  only  criterion  for 
judging  of  future  treasons. 

In  consequence  of  this  power,  not  originally  indeed 

of  MttioD,  or  lords  of  jutticiaiy,  tit-  in  Scotland,  which  are  not  treason  in 
ting  in  judgment ;  it  is  also  provided,  England  ;  and  that  all  persoos  pnM#> 
that  the  crimes  of  treason  and  mispri-  cuted  in  Scotland  for  treason  or  mis- 
sion oftreason  shall  be  exactly  the  same  prision  thereof  shall  be  tried  in  the 
in  England  and  Scotland,  and  that  no  same  manner  as  if  they  had  been  pro- 
acts  in  Scotland,  except  those  above  aecuted  for  the  same  crime  in  England, 
specified,  shall  be  construed  as  treason  (t)  i  Hal.  P.  C.  259. 


CHAP.  VI.— OP  OPPIHCB8  AGAINST  THB  OOVBBKMBNT.      196 

[[granted  by  the  statute  of  Edward  the  Third,  but  const!- 
tutioBtttty  inherent  in  every  subsequent  parliament,  which 
cannot  be  abridged  of  any  rights  by  the  act  of  a  precedent 
one,  the  legislature  was  extremely  liberal  in  declaring  new 
treMODt  in  the  unfortunate  reign  of  King  Richard  the 
Second ;  as  particularly  the  killing  of  an  ambassador  was 
made  so ;  which  seems  to  be  founded  upon  better  reason 
than  the  multitude  of  other  points  that  were  then  strained 
up  to  this  high  offence  :  the  most  arbitrary  and  absurd  of 
all  which  was  by  tlie  stat  21  Rich.  II.  c.3,  which  made  the 
bare  purpose  and  intent  of  killing  or  deposing  the  king, 
without  any  overt  act  to  demonstrate  it,  treason.  And  yet 
so  little  effect  have  over  violent  laws  to  prevent  any  crime, 
that  within  two  years  afterwards  this  very  prince  was  both 
deposed  and  murdered.  And  in  the  very  first  year  of  his 
successor's  reign  an  act  was  passed  (a),  reciting  "  that  no 
"  man  knew  how  he  ought  to  behave  himself,  to  do,  speak 
**  or  say,  for  doubt  of  such  pa  his  of  treason ;  and  therefore 
"  it  was  accorded,  that  in  no  time  to  come  any  treason 
**  be  judged  otherwise  than  was  ordained  by  the  statute  of 
**  King  Edward  the  Third."  This  at  once  swept  away  the 
whole  load  of  extravagant  treasons  introduced  in  the  time 
of  Richard  the  Second. 

But  afterwards,  between  the  reign  of  Henry  the  Fourth 
nnd  Queen  Mary,  and  particularly  in  the  bloody  reign  of 
Henry  the  Eighth,  the  spirit  of  inventing  new  and  strange 
trentons  was  revived ;  among  which  we  may  reckon  the 
ofleneea  of  clipping  money,  breaking  prison  or  rescue  when 
the  prisoner  is  committed  for  treason,  burning  houses  to 
extort  money,  stealing  cattle  by  Welshmen,  counterfeiting 
foreign  coin,  wilful  poisoning,  execrations  against  the  king, 
calling  him  opprobrious  naroea  by  public  writing,  coun- 
leHeituig  the  iign  manual  or  signet,  refusing  to  abjure  the 
pope ;  deflowering  or  marrying,  without  the  royal  licence, 
any  of  the  king's  children,  sisters,  aunts,  nephews  or  nieces; 
bare  solicitation  of  the  chastity  of  the  queen  or  prinoeaa, 
(•)  auc  I  IIm.  4,  r  1'> 
u2 
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[[or  advances  made  by  themselves;  marrying  with  the  king, 
by  a  woman  not  a  virgin,  without  previously  discovering 
to  him  such  her  unchaste  life ;  judging  or  believing,  mani- 
fested by  any  overt  act,  the  king  to  have  been  lawfully 
married  to  Anne  of  Cleves ;  derogating  from  the  king's 
royal  style  and  title,  impugning  his  supremacy,  and  assem- 
bling riotously  to  the  number  of  twelve,  and  not  dispersing 
upon  proclamation ;  all  which  new-fangled  treasons  were 
totally  abrogated  by  the  statute]]  1  Edw.  VI.  c.  12  (con- 
firmed by  [[statute  1  Mar.  c.  1)(^),  which  once  more  re- 
duced all  treasons  to  the  standard  of  the  statute  25 
Edw.  III.;  since  which  time,  however,]]  addition  has  been 
made  to  the  number  of  treasonable  offences  created  by  act 
of  parliament.  QBy  stat.  1  Ann.  st  2,  c.  17,  s.  3,  if  any 
person  shall  endeavour  to  deprive  or  hinder  any  person, 
being  the  next  in  succession  to  the  crown  according  to  the 
limitations  of  the  act  of  settlement  (c),  from  succeeding 
to  the  crown,  and  shall  maliciously  and  directly  attempt 
the  same  by  any  overt  act,  such  offence  shall  be  treason. 
By  statute  6  Ann.  c.  7,  if  any  person  shall  maliciously, 
advisedly  and  directly,  by  writing  or  printing,  maintain 
and  affirm  that  any  other  person  hath  any  right  or  title  to 
the  crown  of  this  realm,  otherwise  than  according  to  the 
act  of  settlement,  or  that  the  kings  of  this  realm  with  the 
authority  of  parliament  are  not  able  to  make  laws  and 
statutes  to  bind  the  crown  and  the  descent  thereof,  such 
person  shall  be  guilty  of  treason.  This  offence,  or  indeed 
maintaining  this  doctrine  in  anywise  that  the  king  and 
parliame!it  cannot  limit  the  crown,  was  once  before  made 
treason  by  statute  13  Eliz.  c.  1,  during  the  life  of  that 
princess.  And  after  her  decease  it  continued  a  high  mis- 
demeanor, punishable  with  forfeiture  of  goods  and  chat- 
tels, even  in  the  most  flourishing  era  of  indefeasible  here- 
ditary right  and  jure  divino  succession.  But  it  was  again 
raised  into  treason,  by  the  statute  of  Anne  before  men- 


(r)  Vide  up.  vol.  ii.  p.  46'2. 
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[^tioQed,  at  the  time  of  a  projected  invasion  in  favour  of  the 
then  Pretender;  and  upon  this  statute  one  Matthews,  a 
prioter,  was  convicted  and  executed  in  1719,  for  printing 
a  treaaonable  pamphlet,  entitled  *'  Vox  Populi  vox 
Dei**  {d)r\  By  36  Geo.  III.  c.  7,  (e)  (made  perpetual  by 
67  Geo.  111.  c.  6),  if  any  person  shall,  within  the  realm  or 
without,  compass,  imagine  or  intend  death,  destruction  or 
any  bodily  harm  to  the  person  of  the  king,  or  to  depoee 
him,  or  to  levy  war  within  this  realm,  in  order  by  force  to 
compel  him  to  change  his  measures  or  counsels,  or  to 
overawe  either  house  of  parliament,  or  to  excite  an  inva- 
sion of  any  of  his  majesty's  dominions,  and  shall  express, 
utter  or  declare  such  intentions  by  publishing  any  printing 
or  writing,  or  by  any  overt  act,  he  shall  be  adjudged  a 
traitor  (/).  And  lastly,  by  U  Geo.  IV.  Sc  1  Will.  IV.  c. 
66,  s.  2,  forging  the  great  seal  of  the  united  kingdom,  his 
nnjeaty'a  privy  seal,  any  privy  signet  of  his  majesty,  his 
majesty's  sign  manual,  the  seals  of  Scotland,  or  the  great 
•eal  or  privy  seal  of  Ireland,  is  declared  to  be  treason. 

[Thus  much  for  the  crime  of  tre.ison,  or  Ues4B  majet- 
tatiSf  in  all  its  branches,  which  consists,  we  may  observe, 

(i)  Sui*  Tr.  II.  680.  MMBt  of  both  houMa  of  pailUmeot 

(«)  l\t  object  of  Ibis  Ml.  aod  of  «      prtviouiljr  obuiood,  Uiall  (a»  well  ■■ 


l—p»riry  nni  f  iiirt  iht i"rrr*~  Um  pcnoo  who  it  to  married  to  MKb 

(r.  8.)  waa  to  ttfnu  tba  eootafioa  imm)  bt  fuilty  oi  treaM>o. 

of  Frracb  rwolutiooary  ptindplaa  ia  Baaidat  the  above  enuineraicd  tm- 

1795. — Cbiuy.  aoos  cmiod  kioca  lb«  ataiuie  of  1  Mar. 

(/}  Ii  ia  u>  ht  obaarfad  tb«l,ia  r.  I ,  Bladikiooa  maotiuoa  many  othan, 

■JiWiiai  to  tb«  iMslH  ncalioMd  ia  which  bo dividsa into— Iti,  auch  aaif 

lUlnt.itiipfo*yaib)raii4Vi8Cc  hn  lePapial»;9Bd.  auch  at  relata  to 

•I,*.  4(ba»iag  niMWMO  lolhocMi*  fiWiyiaf  I'm  eoia  and otbar  royal  aif< 

ifaifMMjr  af  aay  iaaaa  of  bar  paoaat  aataiaa  {  aad  Sid,  aarb  aa  wor«  cr«« 

BMJaatj  iiHiiBti  tba  tbraaa  whib  alid  (or  ibo  aocarttj  af  ibt  ProtoMaot 


■ador  tha  aft  af  aighMaa).  thai  ovaty      •aeoMsion.&e.   Baltbaatatniaaofiha 
laikaihanboaidiagarsbaniaf      iwa  Ant  rlaaaao  bava  baea  rapaalod  by 


ia  oblaWaf  or  briaftaf  abaM  aay  tba  7&  8  Vict  a.  108.  and  3  Will.  4, 

aMni^*  *•  aacb  iaaao  (far  whom  a  c.  34  ;  aad  ibaoo  af  tba  Ibird.  with  tba 

ra|faliaarrMaladbyihatacl).aad«  aM^rtioa  af  aaeb  aa  aia  aotiead  ia  tba 

tba  af*  af  aigblaaa.  aritboat  tba  eaa-  last.  ba»a  loal  iboir  impottaaca  by  iba 

aaaibvfiiiaf  afawbMfWVaadtU  aatiacliaa  af  tba  liaa  af  tba  PrMMdar. 
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[^originally  in  grossly  counteracting  that  allegiance  which 
is  due  from  the  subject  by  either  birth  or  residence,  though 
in  some  instances]]  perhaps  Qhe  zeal  of  our  legislators  to 
stop  the  progress  of  some  highly  pernicious  practices  has 
occasioned  them  to  depart  a  little  from  this  primitive  idea. 
It  is  now,  however,  time  to  pass  on  from  defining  the 
crime  to  describing  its  punishment.]] 

The  offence  of  treason  is  (by  exception  from  the  general 
rule  of  the  crown  law)  subject  to  a  limitation  in  respect  of 
time.  For  by  7  Will.  III.  c.  3,  no  person  shall  l>e  prose- 
cuted for  treason  but  within  three  years  after  the  commis- 
sion of  the  offence,  except  in  the  case  of  a  designed 
assassination  of  the  sovereign  by  poison  or  otherwise  (g). 

[The  punishment  of  treason  in  general  is  very  solemn 
and  terrible.]]  I.  That  the  offender  be  drawn  on  a  hurdle 
to  the  place  of  execution.  2.  That  he  be  hanged  by  the 
neck  until  he  be  dead.  3.  That  his  head  be  severed  from 
the  body.  4.  That  his  body  be  divided  into  four  quar- 
ters. 6.  That  his  head  and  quarters  shall  be  at  the  dis- 
posal of  the  crown.  But  the  king  may,  after  sentence, 
by  warrant  under  his  sign-manual,  countersigned  by  a 
principal  secretary  of  state,  change  the  whole  sentence 
into  beheading.  And  the  sentence  upon  women  (the  de- 
cency due  to  whose  sex  forbids  the  exposing  and  publicly 
mangling  their  bodies)  is,  to  be  drawn  to  the  place  of  ex- 
ecution and  hanged  by  the  neck  until  they  be  dead  (/<). 

(f)  .'la  to  the  law  relative  to  the  he  wu  jet  alive;  and  ifa  womao.the 

mtDoer  of  indictmeDt,   arraignmcDl,  wu  to  be  drawn  to  the  gallows,  tod 

trial  and  attainder  in  treason  (which  there  burned  alive;  but  the  sentence 

is  in  some  respects  peculiar),  vide  post,  was  altered  to  the  form  in  which  it  ia 

under  the  proper  heads.  stated  above  by  30  Geo.  3,  c.  48,  s.  1, 

(A)  In  Blackstone's  time  the  pu-  and  54  Geo.  3,  c.  146. 
nishment  of  treason  was  still  more  The  punishment  of  treason,  accord- 
dreadful,  for  as  the  law  then  stood  (in  iog  to  Sir  K.  Coke,  is  warranted  by 
addition  to  the  solemnities  which  still  divers  examples  in  scripture ;  for  Joab 
obuin),  the  traitor,  if  a  male,  was,  was  drawn.  Bithan  was  banged,  Ju- 
1st,  to  be  hanged  by  the  neck,  and  cut  das  was  emboweiled,  and  so  of  the 
down  alive;  and  2nd,  his  entrails  rest  3  Inst.  211. 
were  to  be  taken  out  and  burned  while 
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In  the  case  of  counterfeiting  the  seaUi,  the  punishment 
is  not  capital,  but  transportation  beyond  the  seas  for  the 
oflieoder's  life,  or  for  not  less  than  seven  years,  or  impri- 
•ooment  for  any  term  not  more  than  four  or  less  than  two 
ytmn,  with  or  without  hard  labour  and  solitary  confine- 
ment (i). 

QThe  consequences  of  this  judgment,  viz.  attainder,  for- 
feiture and  corruption  of  blood,  must  be  referred  to  the 
latter  end  of  this  book,  when  we  shall  treat  of  them  alto- 
getho*,  as  well  in  treason]]  as  for  other  offences. 

We  proceed  next  to  consider  certain  offences  which, 
though  they  fall  short  of  treason,  are,  like  it,  injurious  to 
the  person,  prerogative  or  government  of  the  sovereign. 

II.  The  offence  of  misprision  of  treason. 

[[Misprisions,  a  term  derived  from  the  old  French 
mespris,  a  neglect  or  contempt,  are,  in  the  acceptation  of 
our  law,  generally  understood  to  be  all  such  high  offences 
as  are  under  the  degree  of  capital,  but  closely  bordering 
thereon ;  and  it  is  said  that  a  misprision  is  contained  in 
every  treason  and  felony  whatsoever,  and  that,  if  the  king 
•o  pleaae,  the  offender  may  be  proceeded  against  for  the 
mitprkion  only(j);  and,  upon  the  same  principle,  while 
the  jurisdiction  of  the  Star  Chamber  subsisted,  it  was  held 
that  the  king  might  remit  a  prosecution  for  treason,  and 
cause  the  delinquent  to  be  censured  in  that  court  merely 
for  a  high  mbdemeanor ;  as  happened  in  the  case  of  Roger, 
Earl  of  Rutland,  in  the  forty-third  year  of  Elizabeth,  who 
waa  concerned  in  the  Earl  of  Essex's  rebellion  (A).  Mis- 
prisions are  generally  divided]]  in  our  books  [[into  two  sorts : 
negative,  which  consist  in  the  concealment  of  something 
which  ought  to  be  revealed ;  and  positive,  which  consist  in 

(0   nG«».4&  1  Will.  4.  e.eO;  P.  C.  374 ;  Hawk.  P.  C.  b.  1 .  e.  30. 
t  k  3  Will.  4,  e.  ia3  i  7  Will.  4  &  1  (k)  Hwboa  af  Um  Govt  of  Star 

Vku  e.  04.  t.  3.  Cbanbtr.  MS.  !■  Mm.  Brit.  (  CWter- 

(J)   YMrBodl.  3Rirb.  III.  10;  tMM  JutMIm.  v^.  IL  p.  1-241. 
'.P.C.37;  K«L7i;  1  Halt. 
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[[the  commiftsion  of  something  which  ought  not  to  be  done.]] 
The  latter,  however,  are  not  dpnominated  in  common  lan- 
guage as  misprisions,  but  rather  as  contempti  or  high  mis- 
demeanors (/).  Misprision  of  treason  consists  Qof  the  bare 
knowledge  and  concealment  of  treason,  without  am 
of  assent  thereto,  for  any  assent  makes  the  party  a  j  ,1 
traitor ;  as  indeed  the  concealment,  which  was  construed 
aiding  and  abetting,  did  at  the  common  law ;  in  like  manner 
as  the  knowledge  of  a  plot  against  the  state,  and  not  re- 
vealing it,  was  a  capital  crime  at  Florence  and  other  states 
of  Italy  (w).  But  it  is  now  enacted  by  the  statute  1  6c  2 
P.  &  M.  c.  10,  that  a  bare  conc''n'?i'"nt  of  treason  shall 
be  only  held  a  misprision. 

This  concealment  becomes  criminal  if  the  party  apprised 
of  the  treason  does  not,  as  soon  as  conveniently  may  be, 
reveal  it  to  some  judge  of  assize  or  justice  of  the  peace(n). 
But  if  there  be  any  probable  circumstances  of  assent,  as 
if  one  goes  to  a  treasonable  meeting,  knowing  beforehand 
that  a  conspiracy  is  intended  against  the  king,  or,  being 
in  such  company  once  by  accident,  and  having  heard 
such  treasonable  conspiracy,  meets  the  same  company 
again,  and  hears  more  of,  but  conceals  it;  this  is  an 
implied  assent  in  law,  and  makes  the  concealer  guilty  of 
actual  treason  (o). 

The  punishment  of  misprision  of  treason  is  loss  of  the 
profit  of  lands  during  life,  forfeiture  of  goods,  and  impri- 
sonment during  life  (p)  ;  which  total  forfeiture  of  the 
goods  was  originally  inflicted  while  the  ott'ence  amounted 
to  principal  treason,  and,  of  course,  included  in  it  a  felony 
by  the  common  law ;  and,  therefore,  is  no  exception  to 
the  general  rule  laid  down  in  a  former  chapter  (q),  that 
wherever  an  offence  is  punished  by  such  total  forfeiture 
it  is  felony  at  the  common  law.]] 

(0  4  61.  Con.  131.  (o)  Htwk.  P.  C.  b.  I .  c.  20,  •.  3. 

(m)  Ooicciartl.  Hist  b.  3  and  13.  (p)  1  Hale,  P.  C.  374. 

(«)  1  Hale,  P.C.  372.  (?)  Vide  »up.  p.  68. 
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III.  A  third  ofience,  falling  under  the  denomination 
of  the  present  chapter,  is  one  against  which  specific  pro- 
rision  has  been  made  within  a  very  recent  period ;  for 

By  6  &  6  Vict.  c.  51,  it  is  enacted,  that  if  any  person 
•ball  wilfully  discharge  or  point,  aim  or  present  at  the 
person  of  the  queen  any  gun  or  other  arms,  whether  con- 
taining explosive  materials  or  not,  or  shall  strike  at,  or 
attempt  to  throw  any  thing  upon,  the  queen's  person,  or 
produce  any  fire-arms  or  other  arms,  or  any  explosive  or 
dangerous  matter  near  her  majesty's  person,  with  intent 
in  any  of  thete  cases  to  injure  or  alarm  her,  or  commit  a 
breach  of  the  peace,  he  shall  be  guilty  of  a  high  misde- 
meanor, and  may  be  transported  for  seven  years,  or  im- 
prisoned for  not  more  than  three  years,  and  whipped  not 
more  than  ihrlrr  diirii)'/  that  ju'ritKl. 

I\'.  A  i'ourtli  oflence  of  this  nature  Qmay  be  by  speaking 
or  writing  against  the  sovereign,  cursing  or  wishing  him 
ill,  giving  out  scandalous  stories  concerning  him,]]  as 
asserting  falsely  that  he  labours  under  mental  derange- 
ment (r),  Qor  doing  any  thing  that  may  tend  to  lessen  him 
in  the  esteem  of  his  subjects,  may  weaken  his  government, 
or  may  raise  jealousies  between  him  and  his  people.  It 
has  been  ftlso  held  an  offence  of  this  species  to  drink  to 
the  pioot  memory  of  a  traitor,  or  for  a  clergyman  to 
absolve  persons  at  the  gallows  who  there  persist  in  the 
tfettsoDs  for  which  they  die,  these  being  acts  which  im- 
pliedly encourage  rebellion  ;  and  for  this  species  of  con- 
tempt a  man  may  not  only  be  fined  and  imprisoned,  but 
suffer  corporal  punishment  («).]] 

(r)  R.  ».  Hirvcjr,  9  B.  &  C.  QK7.        tmom,  b|  earrjrisf  •  dog  «pea  ibvir 
(•)  Hawfc.  P.  C.  b.  I.  c  23,  •.  3.      ikwldfi    horn   oM  graai  tewo  to 


BlicUUM  fMMiks  (vol.  i*.  p.  123).  mmUmt.  Tto  EafNtan  Otbe  I.  ■od 
Ihti  Is  lU  aMiMM  GsnMs  wapiiv.  Fradaric  Baiteiwn  isttetod  thn  p«. 
■Mk  pMMM  is  wrfwf  and  la  w«r      bWmmM  as  sablaaMa  af  Um  hia best 


af  Um  hif  b«t 

•idWas  asd  tfMarb  tiM  paMie  lnia>      laak t  and k«eiiM  Mad. Ua.  ili%i.  nii. 
qaUlrty  «wa  eaadiaiaii  la  bacoii      tS,  110. 
itaatjiciiaf  fblieaaiailaiy  tad  da* 
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V.  Under  the  general  title  of  this  chapter  we  roust  also 
advert  to  Pretmunire,  an  oflTence  which  forms  the  sub- 
ject of  many  stringent  statutes  still  unrepealed,  though 
long  since  dormant  (/) ;  and  deserving,  from  its  connection 
with  our  jmlitical  and  ecclesiastical  history,  a  more  full 
and  particular  consideration,  than  its  degree  of  importance 
M  a  matter  of  practical  law  might  appear  to  deserve. 

[The  offence  of  pramunire  was  so  called  from  the  words 
of  the  writ  preparatory  to  the  prosecution  thereof:  />r«- 
munire  {u)  facia*  A.  B.^  cause  A.  B.  to  be  forewarned  that 
he  appear  before  us  to  answer  the  contempt  wherewith  he 
stands  charged ;  which  contempt  is  particularly  recited  in 
the  preamble  to  the  writ  {x).  It  took  its  original  from  the 
exorbitant  power  claimed  and  exercised  in  England  by  the 
pope,  which,  even  in  the  days  of  blind  zeal,  was  too  heavy 
for  our  ancestors  to  bear. 

It  may  justly  be  observed,  that  religious  principles, 
which,  when  genuine  and  pure,  have  an  evident  tendency 
to  make  their  professors  better  citizens  as  well  as  better 
men,  have,  when  perverted  and  erroneous,  been  usually 
subversive  of  civil  government,  and  been  made  both  the 
cloak  and  the  instrument  of  every  pernicious  design  that 
can  be  harboured  in  the  heart  of  man.  The  unbounded 
authority  that  was  exercised  by  the  Druids  in  the  west, 
under  the  influence  of  pagan  superstition,  and  the  terrible 
ravages  committed  by  the  Saracens  in  the  east,  to  pro- 
pagate the  religion  of  Mahomet,  both  witness  to  the  truth 
of  that  antient  universal  observation,  that,  in  all  ages  and 
in  all  countries,  civil  and  ecclesiastical  tyranny  are  mu- 

(I)  The  terrible  penaltie*  of  a  prm^  allegiaace  io  the  reign  of  Charles  2. 

munir*  are  denouDced  by  a  great  va>  Harg.  St.  Tr  vol.  ii.  p.  463. — Cb. 

riety  of  statute*,  yet  proaecatioot  apoD  (u)   A   barbaroas    word   for   prc- 

•  frtmunir*  are  uobeard  of  io  our  montri.     Prtmonto,  id  law-Latio,  is 

ooarts.    There  is  only  one  instance  of  used  in  all  its  tenses  and  participles 

such  a  prosecution  in  the  State  Trials,  for    pTgwtoneo,    or    eiUt,      Ducange, 

in  which  case  the  penalties  of  a  pre*  does. 

m«nirc  were  inflicted  upon  soom  per-  (x)  Old  Nat.Brev.  101,  edit.  1534. 
■DOS  for  refusing  to  lake  the  oath  of 
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Qually  productire  of  each  otlier.  It  ib,  therefore,  the  glory 
of  the  Church  of  England,  that  she  inculcates  doe  obe- 
dience to  lawful  authority,  and  hath  been,  as  her  prelates 
on  a  trying  occasion  once  expressed  it(^),  in  her  principles 
■ad  practice  most  unquestionably  loyal.  The  clergy  of 
her  persuasion,  holy  in  their  doctrines,  and  unblemished 
in  their  lires  and  conversation,  are  also  moderate  in  their 
ambition,  and  entertain  just  notions  of  the  ties  of  society 
and  the  rights  of  civil  government.  As  in  matters  of 
faith  and  morality  they  acknowledge  no  guide  but  the 
scriptures,  so  in  matters  of  external  polity  and  of  private 
right  they  derive  all  their  title  from  the  civil  magistrate ; 
they  look  up  to  the  king  as  their  head,  to  the  parliament 
as  their  lawgiver,  and  pride  themselves  in  nothing  more 
justly  than  in  being  true  members  of  the  Church,  empha- 
tically by  law  established  ;  whereas  the  notions  of  eccle- 
siastical liberty  in  those  who  differ  from  them,  as  well  in 
one  extreme  as  in  the  other,  for  we  here  only  speak  of 
ex ti ernes,  are  equally  and  totally  destructive  of  those  ties 
and  obligations  by  which  all  society  is  kept  together : 
equally  encroaching  on  those  rights  which  reason  and  the 
original  contract  of  every  free  state  in  the  universe  have 
Tested  in  the  sovereign  power ;  and  equally  aiming  at  a 
distiiict  independent  supremacy  of  their  own,  where  spi- 
ritoal  men  and  spiritual  causes  are  concerned.  The  dreadful 
effects  of  such  a  religious  bigotry,  when  actuated  by  erro- 
neous principles,  even  of  the  protestant  kind,  are  suffi- 
eiently  evident  from  the  history  of  the  anabaptists  in  Ger- 
many, the  covenanters  in  Scotland,  and  that  deluge  of 
sectaries  in  England  who  murdered  their  sovereign,  over- 
turned the  church  and  monarchy,  shook  every  pillar  of 
law,  justice  and  private  property,  and  most  devoutly  esta- 
blished a  kingdom  of  the  saints  in  their  stead.  But  these 
horrid  devastatiotts,  the  effects  of  mere  madness,  or  of  teal 
that  was  nearly  allied  to  it,  though  violent  and  tumultuous, 
were  but  of  short  duration :  whereas  the  progrees  of  pspsl 
(jr)  AMnm  to  Jum  1. 1687. 
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[[policy,  long  actuated  by  the  steady  counsels  of  successive 

pontiffs,  took  deeper  root,  and  was  at  length,  in  .^ 

places  with  ditKculty,  in  others  never  yet  extirpated,  i 
this  we  might  call  to  witness  the  black  intrigues  of  the 
Jesuits,  at  one  time  triumphant  over  Chri-  '  1>iii 
now  universally  abandoned  by  even  the  Ron  <  n  iIk 
powers :  but  the  subject  under  our  present  consideration 
rather  leads  us  to  investij^ate  the  vast  strides  which  were 
formerly  made  in  this  kingdom  by  the  popish  clergy, — 
how  nearly  they  arrived  to  effecting  their  grand  design,— 
some  few  of  the  means  they  made  use  of  for  establishing 
their  plan, — and  how  almost  all  of  them  have  been  de- 
feated or  converted  to  better  purposes,  by  the  vigour  of 
our  free  constitution  and  the  wisdom  of  successive  par- 
liaments. 

The  antient  British  Church,  by  whomsoever  planted, 
was  a  stranger  to  the  bishop  of  Rome  and  all  his  pretended 
authority.  But  the  pagan  Saxon  invaders  having  driven 
the  professors  of  Christianity  to  the  remotest  corners  of  our 
island,  their  own  conversion  was  afterwards  effected  by 
Augustin  the  monk  and  other  missionaries  from  the  court 
of  Rome.  This  naturally  introduced  some  few  of  the  papul 
corruptions  in  point  of  faith  and  doctrine ;  but  we  read  of 
no  civil  authority  claimed  by  the  pope  in  these  ki  '  ^ 
till  the  a»ra  of  the  Norman  conquest,  when  the  tli<  ;  ^  i- 
ing  pontiff,  having  favoured  Duke  William  in  his  projected 
invasion  by  blessing  his  host  and  consecrating  his  banners, 
he  took  that  opportunity  also  of  establishing  his  spiritual 
encroachments,  and  was  even  permitted  so  to  do  by  the 
policy  of  the  conqueror,  in  order  more  effectually  to  humble 
the  Saxon  clergy  and  aggrandize  his  Norman  prelates — pre- 
lates who,  being  bred  abroad  in  the  doctrine  and  practice 
of  slavery,  had  contracted  a  reverence  and  regard  for  it, 
and  took  a  pleasure  in  riveting  the  chains  of  a  free-born 
people. 

The  most  stable  foundation  of  legal  and  rational  govern- 
ment is  a  due  subordination  of  rank,  and  a  gradual  scale 
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[[of  authority ;  and  tyranny  also  itself  is  most  surely  sup- 
portatl  by  a  regular  increase  of  despotism  rising  from  the 
■lave  to  the  sultan ;  with  this  dificrence,  however,  that  the 
measure  of  obedience  in  the  one  is  grounded  on  the  prin- 
ciples of  society,  and  is  extended  no  farther  than  reason 
and  necessity  will  warrant ;  in  the  other  it  is  limited  only 
by  absolute  will  and  pleasure,  without  permitting  the  infe- 
r       *  the  title  upon  which  it  is  founded.     More 

lore  to  enslave  the  consciences  and  minds 
of  the  people,  the  Romish  clergy  themselves  paid  the  most 
implicit  '  '  o  to  their  own  superiors  or  prelates;  and 

they,  in  i  ;  us,  were  as  blindly  devoted  to  the  will  of 

the  sovereign  pontiff,  whose  decisions  they  held  to  be  in- 
fallible, and  his  authority  coextensive  with  the  Christian 
world.  Hence  his  legates,  a  latere,  were  introduced  into 
every  kingdom  in  Europe ;  his  bulls  and  decretal  epistles 
became  the  rule  both  of  faith  and  discipline ;  his  judgment 
was  the  final  resort  in  all  cases  of  doubt  or  difficulty;  his 
decrees  were  enforced  by  anathemas  and  spiritual  cen- 
sures ;  he  dethroned  even  kings  that  were  refractory,  and 
denied  to  whole  kingdoms,  when  undutiful,  the  exercise 
of  Christian  ordinancefi,  and  the  benefits  of  the  gospel  of 
God. 

But  tlv  ••  .11-  >j.iiiiuai  head  of  the  Cliurch  was 

a  thing  ad,  and  of  greater  authority,  yet  the 

court  of  Home  was  fully  apprised  that  among  the  bulk  of 
T  '  1  power  cannot  be  obtained  without  property,  and 
•  its  attention  began  very  early  to  be  riveted  upon 
every  method  that  promised  pecuniary  advantage.  The 
doctrine  of  purgatory  was  introduced,  and  with  it  the  pur- 
chase of  masses  to  redeem  the  souls  of  the  deceased. 
Newfangled  offences  were  created,  and  indulgences  were 
sold  to  the  wealthy  for  liberty  to  sin  without  danger. 

The  canon  law  took  cognizance  of  crimes,  enjoined  pe- 
mnoe  pro  saiute  animtt,  and  commuted  that  penance  for 
money.    Nonresidence  and  pluralities  among  the  clergy, 
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[[and  marriages  among  the  laity  related  within  the  seventh 
degree,  were  strictly  prohibited  by  canon;  but  dispensa- 
tions were  seldom  denied  to  those  who  could  afford  to  buy 
them.  In  short,  all  the  wealth  of  Christendom  was  gra- 
dually drained  by  a  thousand  channels  into  the  cofTers  of 
the  holy  see. 

The  establishment  also  of  the  feudal  system  in  most  of 
the  government  of  Europe,  whereby  the  lands  of  all  private 
proprietors  were  declared  to  be  holden  of  the  prince,  gave 
a  hint  to  the  court  of  Rome  for  usurping  a  similar  autho- 
rity over  all  the  preferments  of  the  Church,  which  began 
first  in  Italy,  and  gradually  spread  into  England. 

The  pope  became  a  feudal  lord,  and  all  ordinary  patrons 
were  to  hold  their  right  of  patronage  under  this  universal 
superior.  Estates  held  by  feudal  tenure,  being  originally 
gratuitous  donations,  were  at  that  time  denominated  bene- 
ficia;  their  very  name  as  well  as  constitution  was  bor- 
rowed, and  the  care  of  the  souls  of  a  parish  thence  came 
to  be  denominated  a  benefice  (n).  Lay  fees  were  conferred 
by  investiture  or  delivery  of  corporal  possession ;  and  spi- 
ritual benefices,  which  at  first  were  universally  donative, 
now  received  in  like  manner  a  spiritual  investiture  by  insti- 
tution from  the  bishop,  and  induction  under  his  authority. 
As  lands  escheated  to  the  lord  in  defect  of  a  legal  tenant, 
so  benefices  lapsed  to  the  bishop  upon  uonpresentation  by 
the  patron  in  the  nature  of  a  spiritual  escheat.  The  annual 
tenths  collected  from  the  clergy  were  equivalent  to  the 
feudal  render  or  rent  reserved  upon  a  grant :  the  oath  of 
canonical  obedience  was  copied  from  the  oath  of  fealty 
required  from  the  vassal  by  his  superior,  and  the  primer 
seisiju  of  our  military  tenures,  whereby  the  first  profits  of 
an  heir's  estate  were  cruelly  extorted  by  his  lord,  gave 
birth  to  as  cruel  an  exaction  of  first-fruits  from  the  bene- 
ficed clergy :  and  the  occasional  aids  and  talliages  levied 
by  the  prince  on  his  vassals,  gave  a  handle  to  the  pope  to 

(n)  Vide  top.  vol.  L  p.  161. 
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pery,  by  the  means  of  his  legates  ^  latere,  Peter-peDce  and 
other  exaotioiui. 

At  length  the  holy  fiither  went  a  step  beyond  any  ex- 
ample of  cither  emperor  or  feudal  lord  :  he  resenred  to 
hioiself,  by  his  own  apostolical  authority  {o\  the  presenta- 
tion to  all  benefices  which  became  vacant  while  the  incum- 
bent was  attending  the  court  of  Rome  upon  any  occasion, 
or  on  his  journey  thither  or  back  again  ;  and,  moreover, 
such  also  as  became  vacant  by  his  promotion  to  a  bishopric 
or  abbey,  "  etiawui  ad  ilia  persona  consueverint  et  debu- 
**  erimt  per  electumem  out  quemvis  alium  modmm  assumi.** 
And  this  last,  the  canonists  declared,  was  no  detriment  at 
all  to  the  patron,  being  only  like  the  change  of  a  life  in 
a  feudal  estate  by  the  lord. 

Dispensations  to  avoid  these  vacancies  begat  the  doc- 
trine of  eommemdttwu (p) ;  and  papal  provisions  were  the  pre- 
vious nomination  to  such  benefices  before  they  became 
actually  void,  though  afterwards  indiscriminately  applied 
to  any  right  of  patronage  exerted  or  usurped  by  the  pope. 
In  consequence  of  which  the  best  livings  were  filled  by 
Italian  and  other  foreign  clergy,  equally  unskilled  in  and 
adverse  to  the  laws  and  constitutions  of  England.  The  very 
nomination  to  bishoprics,  that  antient  prerogative  of  the 
crown,  was  wrested  from  King  Henry  the  First,  and  after- 
wards from  his  successor,  King  John,  and  seemingly  indeed 
conferred  on  the  chapters  belonging  to  each  see ;  but  by 
means  of  the  frequent  appeals  to  Rome,  through  the  intri- 
cacy of  the  laws  which  regulated  canonical  elections,  was 
eventually  vested  in  the  pope.  And  to  sum  up  this  bead 
with  a  transaction  most  unparalleled  and  astonishing  in  its 
kind.  Pope  Innocent  the  Third  had  at  length  the  efiron- 
tery  to  demand,  and  King  John  had  the  meanness  to  con- 
sent to,  a  resignation  of  his  crown  to  the  pope,  whereby 
England  was  to  become  for  ever  St  Peter's  patrimony ; 
and  the  dastardly  monarch  reaccepted  his  sceptre  from  Uie 
(•>  lalfsv.  I.  S,  I.  i.  e.  IS.  (p)  V'rf«  Mip.  «el.  Ui.  p.  87. 
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[[hands  of  the  papal  legate,  to  hold  a«  the  vaaaal  of  the  huly 
see,  at  the  annual  rent  of  a  thousand  marks. 

Another  engine  set  on  foot,  or  at  least  greatly  improved 
by  the  court  of  Rome,  was  a  masterpiece  of  papal  policy. 
Not  content  with  the  ample  provision  of  tithes  wiiich  the 
law  of  the  land  had  given  to  the  parochial  clergy,  they 
endeavoured  to  grasp  at  the  lands  and  inheritances  of  the 
kingdom,  and  had  not  the  legislature  withHtood  them,  would 
by  this  time  probably  have  been  masters  of  every  foot  of 
ground  in  the  kingdom.  To  this  end  they  introduced  the 
monks  of  the  Benedictine,  and  other  rules,  men  of  sour 
and  austere  religion,  separated  from  the  world  and  its  con- 
cerns by  a  vow  of  perpetual  celibacy,  yet  fascinating  the 
minds  of  the  people  by  pretences  to  extraordinary  sanc- 
tity, while  all  their  aim  was  to  aggrandize  the  power  and 
extend  the  influence  of  their  grand  superior  the  pope. 
And  as  in  those  times  of  civil  tuu)ult  great  rapines  and 
violence  were  daily  committed  by  overgrown  lords  and 
their  adherents,  they  were  taught  to  believe  that  founding 
a  monastery  a  little  before  their  deaths  would  atone  for  a 
life  of  incontinence,  disorder  and  bloodshed.  Hence  in- 
numerable abbeys  and  reHgious  houses  were  built  within 
a  century  after  the  Conquest,  and  endowed  not  only  with 
the  tithes  of  parishes,  which  were  ravished  from  the  secular 
clergy,  but  also  with  lands,  manors,  lordships,  and  exten- 
sive baronies.  And  the  doctrine  inculcated  was,  that 
whatever  was  so  given  to  or  purchased  by  the  monks  and 
friars,  was  consecrated  to  God  himself,  and  that  to  alienate 
or  take  it  away  was  no  less  than  the  sin  of  sacrilege. 

We  might  here  have  enlarged  upon  other  contrivances 
set  on  foot  by  the  court  of  Rome  for  effecting  an  entire 
exemption  of  its  clergy  from  any  intercourse  with  the  civil 
magistrate ;  such  as  the  separation  of  the  ecclesiastical 
court  from  the  temporal ;  the  appointment  of  its  judges  by 
merely  spiritual  authority,  without  any  interposition  from 
the  crown ;  the  exclusive  jurisdiction  it  claimed  over  all  ec- 
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Qcletnttical  pereoiu  and  causes  (9);  and  the  prioUegium 
cUrieale,  or  benefit  ofclergy,  which  delivered  all  clerks  from 
any  trial  or  puniithmcnt  except  before  their  own  tribunal(r) ; 
but  we  shall  only  observe  at  present  that,  notwithstanding 
this  plan  of  pontifical  power  was  so  deeply  laid  and  was 
so  indelatigably  pursued  by  the  unwearied  politics  of  the 
court  of  Rome  through  a  long  succession  of  ages ;  not- 
withstanding it  was  polished  and  improved  by  the  united 
endeavours  of  a  body  of  men  who  engrossed  all  the  learn- 
ing of  Europe  for  centuries  together ;  notwithstanding  it 
was  firmly  and  resolutely  executed  by  persons  the  best 
calculated  for  establishing  tyranny  and  despotism,  being 
fired  with  a  bigoted  enthusiasm  which  prevailed  not  only 
among  the  weak  and  simple,  but  even  among  those  of  the 
best  natural  and  acquired  endowments,  unconnected  with 
their  fellow  subjects,  and  totally  indiiTerent  what  might 
befal  that  posterity  to  which  they  bore  no  endearing  re- 
lation ;  yet  it  vanished  into  nothing  when  the  eyes  of  the 
people  were  a  little  enlightened,  and  they  set  themselves 
with  vigour  to  oppose  it.  So  vain  and  ridiculous  is  the 
attempt  to  live  in  society  without  acknowledging  the  obli- 
gations which  it  lays  us  under,  and  to  aflfect  an  entire  in- 
dependence of  that  civil  state  which  protects  us  in  all  our 
rights,  and  gives  us  every  other  liberty,  that  only  excepted 
of  despising  the  laws  of  the  community. 

Having  thus  in  some  degree  endeavoured  to  trace  out  the 
original  and  subsequent  progress  of  the  papal  usurpation, 
let  us  now  return  to  the  statutes  of  prirmanire,  which  were 
framed  to  encounter  thu  overgrown,  yet  increasing  evil. 
King  Edward  the  First,  a  wise  and  magnanimous  prince, 
set  hinuielf  in  earnest  to  shake  ofiT  this  servile  yoke  («). 
He  would  not  suffer  his  bishopa  to  attend  a  general  coun- 
cil, until  they  had  sworn  not  to  receive  the  papal  benedic- 

(f)  A*  10  llM  MMfjtad  praftM      tap. vol. Ui. p. «?,•.;  Mp.p.00— Itl; 
of  iko  oecMMicd  oowis,  «Uo  m^.      m  poM. 
»ol.  iii.  p.  TOC  (,)  1),,.  83,  |,e. 

(r)  AkMiWbMMllsretargy.vkIt 
VOL.  IV.  p 
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Qion.  He  made  light  of  all  papal  bulls  and  processes ; 
attacking  Scotland  in  defiance  of  one,  and  seizing  the 
temporalities  of  his  clergy,  who,  under  pretence  of  another, 
refused  to  pay  a  tax  imposed  by  parliament.  He  strength- 
ened the  statutes  of  mortmain  ;  thereby  closirig  the  {^reat 
gulph,  in  which  all  the  lands  of  the  kingdom  were  in 
danger  of  being  swallowed.  And  one  of  his  subjects 
having  obtained  a  bull  of  excommunication  against  another, 
he  ordered  him  to  be  executed  as  a  traitor,  according  to 
the  antient  law  (<).  And  in  the  thirty-fiflh  year  of  his 
reign  was  made  the  first  statute  against  papal  provisions, 
being,  according  to  Sir  Edward  Coke  (m),  the  foundation  of 
all  the  subsequent  statutes  of  pramunire,  which  we  rank 
as  an  oflfence  immediately  against  the  sovereign,  because 
every  encouragement  of  the  papal  power  is  a  diminution 
of  the  authority  of  the  crown. 

In  the  weak  reign  of  Edward  the  Second  the  pope  again 
endeavoured  to  encroach,  but  the  parliament  manfully  with- 
stood him  ;  and  it  was  one  of  the  principal  articles  charged 
against  that  unhappy  prince,  that  he  had  given  allowance 
to  the  bulls  of  the  see  of  Rome.  But  Edward  the  Third 
was  of  a  temper  extremely  different,  and  to  remedy  these 
inconveniences  first  by  gentle  means,  he  and  his  nobility 
wrote  an  expostulation  to  the  pope ;  but  receiving  a  me- 
nacing and  contemptuous  answer,  withal  acquainting  him 
that  the  emperor,  who,  a  few  years  before,  at  the  Diet  of 
Nuremburg,  a.d.  1323,  had  established  a  law  against  pro- 
visions (w),  and  also  the  king  of  France,  had  lately  sub- 
mitted to  the  holy  see ;  the  king  replied,  that  if  both  the 
emperor  and  the  French  king  should  take  the  pope's  part, 
he  was  ready  to  give  battle  to  them  both  in  defence  of  the 
liberties  of  the  crown.  Hereupon  more  sharp  and  penal 
laws  were  devised  against  provisors  (x),  which  enact  seve- 

(0  Bro.   Ab.   Hi.   Corooc.  115;  («)  Mod.  Un.  HUu  ziix.  293. 

TreaMO.  14;  5  Rep.  parti,  fol.  12;  (x)  Sut25Edw.3.»t.6;  27Edw. 

3  Alt.  19.  3.  «.  I,c.  ]  ;  38  Edw.  3,  »Ul,c.  4, 

(m)  2  Intt.  583.  and  tt.  2,  c.  1 ,  2,  3,  4. 
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[[nilJy,  that  the  court  of  Rome  shall  not  present  or  collate 
to  any  bishopric  or  living  in  England ;  and  that  whoever 
distuiiM  any  patron  in  the  presentation  to  a  living,  by 
Tirtoe  of  a  papal  provision,  such  provisor  shall  pay  fine 
and  ransom  to  the  king  at  his  will,  and  be  imprisoned  .till 
hf  ronouoces  such  proTision,  and  the  same  punishment  is 
intlicted  on  Boch  as  cite  the  king,  or  any  of  his  subjects, 
to  answer  in  the  court  of  Rome.     And  when  the  holy  see 
reieoted  these  proceedings,  and  Pope  Urban  the  Fiflh  at- 
tempted to  rerive  the  rassalage  and  annual  rent  to  which 
King  John  had  subjected  the  kingdom,  it  was  unanimously 
agreed  by  all  the  estates  of  the  realm,  in  parliament  as- 
sembled, 40  Edw.  III.,  that  King  John's  donation  was 
null  and  void,  being  without  the  concurrence  of  parliament, 
'  rary  to  his  coronation  oath ;  and  all  the  temporal 
...  und  commons  engaged,  that  if  the  pope  should 
iivour,  by  process  or  otherwise,  to  maintain  these  usur- 
I    '  ons,  they  would  resist  and  withstand  him  to  the  utmost 
ot  ilieir  power  (y) 

In  the  reign  of  Richard  the  Second  it  was  found  necee- 
•ary  to  sharpen  and  strengthen  these  laws,  and  therefore  it 
was  enacted  by  statutes  3  Ric.  II.  c.3,  and  7  Ric.  11.  c.  12, 
first,  that  no  alien  should  be  capable  of  letting  his  benefice 
to  farm,  in  order  to  compel  such  as  had  crept  in,  at  least 
to  reside  on  their  preferments ;  and  afterwards  that  no 
alien  shonld  be  capable  of  being  prepented  to  any  eccle* 
■iastical  preferment,  under  the  penalties  of  the  statutes  of 
pfoviaors(z).  By  the  statote  12  Ric.  II.  c.  15,  all  liege 
Bten  of  the  king  accepting  of  a  living  by  any  foreign  pro- 
Tision, are  put  out  of  the  king's  protection,  and  the  bene- 
fice made  void.  To%%i  '  '  statute  13  Ric.  II.  St. 2,  c.  2, 
adds  baniriiment  an<l  ire  of  lands  and  goods;  and 

by  the  third  chapter  of  the  same  statute,  any  person  bring- 
ing over  any  ctUtion  or  exoommnnicaCion  from  beyond  tea, 
on  account  of  the  execution  of  the  foregoing  statutes  of  pro- 

;jr;  s«M.  iR  iici.  IQ.  4.  (1)  Vid«  Mp.  ffol.  iti.  p.  78. 
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[[visors,  shall  be  imprisoned,  forfeit  his  goods  and  lands, 
and  moreover  suffer  pain  of  life  and  meralier.  In  the  writ 
for  the  execution  of  all  these  statutes,  the  words  pramu- 
nire  facias  being,  as  we  said,  used  to  demand  a  citation 
of  the  party,  have  denominated  in  common  speech  not 
only  the  writ,  but  the  offence  itself  of  maintaining  the 
papal  power,  by  the  name  of  pramunire.  And  accordingly 
the  next  statute  we  shall  mention,  which  is  gcmitliv 
referred  to  by  all  subsequent  statutes,  is  usually  culled 
the  statute  of  pramunire.  It  is  the  statute  16  Ric.  II. 
c.  6,  which  enacts,  that  whoever  procures  at  Rome,  or 
elsewhere,  any  translations,  processes,  excommunications, 
bulls,  instruments,  or  other  things  which  touch  the  king, 
against  him,  his  crown  and  realm,  and  all  persons  aiding 
and  assisting  therein,  shall  be  put  out  of  the  king's  pro- 
tection, their  lands  and  goods  forfeited  to  the  king's  use, 
and  they  shall  be  attached  by  their  bodies  to  answer  to 
the  king  and  his  counsel ;  or  process  of  pramunire  facias 
shall  be  made  out  against  them,  as  in  other  cases  of  pro- 
visors. 

By  the  statute  2  Hen.  IV.  c.  3,  all  persons  who  accept 
any  provision  from  the  pope,  to  be  exempt  from  canonical 
obedience  to  their  proper  ordinary,  are  also  subjected  to 
the  penalties  of  prxmvnire.  And  this  is  the  last  of  our 
antient  statutes  touching  this  offence;  the  usurped  civil 
power  of  the  bishop  of  Rome  being  pretty  well  broken 
down  by  these  statutes,  as  his  usurped  religious  power 
was  in  about  a  century  afterwards,  the  spirit  of  the  nation 
being  so  much  raised  against  foreigners,  that  about  this 
time,  in  the  reign  of  Henry  the  Fifth,  the  alien  priories  or 
abbeys  for  foreign  monks  were  suppressed,  and  their  lands 
given  to  the  crown.  And  no  farther  attempts  were  after- 
wards made  in  support  of  these  foreign  jurisdictions. 

A  learned  writer,  before  referred  to,  is  therefore  greatly 
mistaken,  when  he  says  (a),  that  in  the  time  of  Henry  the 
Sixth,  the  archbishop  of  Canterbury  and  other  bishops 
(«)  DaT.96. 
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^oflered  to  the  king  a  large  supply,  if  he  would  consent  that 
all  laws  against  provisora,  and  especially  the  statute  of  16 
Ric.  II.,  might  be  repealed;  but  that  this  motion  was  re- 
j(.H*ted.  This  account  is  incorrect  in  all  its  branches.  For, 
first,  the  application  which  he  probably  means,  was  made 
not  by  the  buhops  only,  but  by  the  unanimous  consent  of 
a  provincial  synod,  assembled  in  1439,(18  Hen.  VI.),  that 
▼ery  synod,  which  at  the  same  time  refused  to  confirm  and 
allow  a  papal  bull,  which  was  then  laid  before  them.  Next, 
the  purport  of  it  was  not  to  procure  a  repeal  of  the  statutes 
against  provisors,  or  that  of  Richard  the  Second  in  par- 
ticular; but  to  request  that  the  penalties  thereof,  which 
were  applied  by  a  forCed  construction  to  all  that  sued  in 
the  spiritual,  and  even  in  many  temporal  courts  of  this 
realm,  might  be  turned  against  the  proper  objects  only, 
those  who  appealed  to  Rome,  or  to  any  foreign  jurisdic- 
tions ;  the  tenor  of  the  petition  being,  "  that  those  penalties 
**  should  be  taken  to  extend  only  to  those  that  commenced 
**  any  suits,  or  procured  any  writs  or  public  instruments  at 
"  Rome,  or  elsewhere  out  of  England ;  and  that  no  one 
"  should  be  prosecuted  upon  that  statute  for  any  suit  in 
"  the  spiritual  courts,  or  lay  jurisdictions  of  this  kingdom." 
Lastly,  the  oiotion  was  so  far  from  being  rejected,  that  the 
king  promised  to  recommend  it  to  the  next  parliament, 
and  in  the  mean  time  that  no  one  should  be  molested 
upon  thu  aceount.  And  the  clergy  were  so  satisfied  with 
their  success,  that  they  granted  to  the  king  a  whole  tenth 
upon  this  occasion  (6). 

And,  indeed,  so  far  was  the  archbishop,  who  presided 
in  this  synod,  from  countenancing  the  usurped  power  of  the 
pope  in  this  realm,  that  he  was  ever  a  firm  opposer  of  it. 
And,  particularly,  in  the  reign  of  Henry  the  Fifth,  he  pre- 
vented the  king's  uncle  from  being  then  made  a  cardinal, 
•od  legale  a  Imttrt  from  the  pope ;  upon  the  mere  principle 
of  its  being  within  the  mischief  of  papal  provisions,  and 
derogatory  from  the  Ubertiee  of  the  English  Church  and 

(ft)  WiA.  CoMil.  Mj|.  Bik.  Ui.  633. 
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Qnation.  For,  as  he  expressed  himself  to  the  king  in  his 
letter  upon  the  subject,  **  he  was  bound  to  oppose  it  by 
**  his  ligeance,  and  also  to  quit  himself  to  God,  and  the 
"  church  of  this  land,  of  which  God  and  the  king  had  made 
"  him  the  governor."  This  was  not  the  language  of  a  pre- 
late addicted  to  the  slavery  of  the  see  of  Rome ;  but  of 
one,  who  was  indeed  of  principles  so  very  opposite  to  the 
papal  usurpations,  that  in  the  year  preceding  this  synod, 
17  Hen.  VI.,  he  refused  to  consecrate  a  bishop  of  Ely  that 
was  nominated  by  Pope  Eugcnius  the  Fourth,  a  conduct 
quite  consonant  to  his  former  behaviour  in  the  sixth  year 
of  Henry  the  Sixth,  when  he  refused  to  obey  the  com- 
mands of  Pope  Martin  the  Fifth,  A'ho  had  required  him 
to  exert  his  endeavours  to  repeal  the  statute  of  pr<em«ntrf; 
"  iltud  execrabile  statutum"  as  the  holy  father  phrase-  if 
which  refusal  so  far  exasperated  the  court  of  Rome  again -i 
him,  that  at  length  the  pope  issued  a  bull  to  suspend  him 
from  his  office  and  authority,  which  the  archbishop  disre- 
garded, and  appealed  to  a  general  council.  And  so  sen- 
sible were  the  nation  of  their  primate's  merit,  that  the  lords 
spiritual  and  temporal,  and  also  the  University  of  Oxford, 
wrote  letters  to  the  pope  in  his  defence;  and  the  house  of 
commons  addressed  the  king  to  send  an  ambassador  forth- 
with to  his  holiness,  on  behalf  of  the  archbishop,  who  had 
incurred  the  displeasure  of  the  pope  for  opposing  the  ex- 
cessive power  of  the  court  of  Rome  (c). 

This,  then,  is  the  original  meaning  of  the  offence  which 
we  call  pramunirey  viz.  introducing  a  foreign  power  into 
this  land,  and  creating  imperium  in  imperio,  by  paying 
that  obedience  to  papal  process  which  constitutionally  be- 
longed to  the  king  alone,  long  before  the  Reformation  in 
the  reign  of  Henry  the  Eighth  ;  at  which  time  the  penalties 
of  prtemunire  were  indeed  extended  to  more  papal  abuses 
than  before,  as  the  kingdom  then  entirely  renounced  the 
authority  of  the  see  of  Rome,  though  not  all  the  corrupted 

(e)  See  Wilk.  Coocil.  Magn.  Br.  vol.  Ut.,  pauim,  and  Dr.  Dock's  Life  of 
Archbishop  Chicbele* 
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[[doctrines  of  the  Romish  Church.  And  therefore  by  the 
lever&l  statutes  of  24  Hen.  VIII.  c.  12,  and  25  Hen.  VIII. 
oc.  19  and  21,  to  appeal  to  Rome  from  any  of  the  king's 
courts,  which,  though  illegal  before,  had  at  times  been 
connived  at ;  to  sue  to  Rome  for  any  licence  or  dispensa- 
tion, or  to  obey  any  process  from  thence ;  are  mude  liable 
to  the  pains  of  premunire.  And,  in  order  to  restore  to 
the  king  in  effect  the  nomination  of  vacant  bishoprics, 
and  yet  keep  up  the  established  Ibrms,  it  is  enacted  by 
statute  26  Hen.  VI II.  c.  20,  that  if  the  dean  and  chapter 
refuse  to  elect  the  person  named  by  the  king,  or  any 
archbishop  or  bishop  to  confirm  or  consecrate  him,  they 
•hail  fall  within  the  penalties  of  the  statutes  of  pr<c- 
wmmre{d). 

So  also  by  statute  13  Eliz.  c.  2,  to  import  any  agntu 
Dei,  croMes,  beads  or  other  superstitious  things  pretended 
to  be  hallowed  by  the  Bishop  of  Rome,  and  tender  the 
same  to  be  used,  or  to  receive  the  same  with  such  intent, 
and  not  discover  the  offender;  or  if  a  justice  of  the  peace 
knowing  thereof  shall  not  within  fourteen  days  declare  it 
to  a  privy  councillor,  they  all  incur  a  pramunire. 

Thus  far  the  penalties  of  praemunire  seem  to  have  kept 
within  the  proper  bounds  of  their  original  institution,  the 
depressing  the  power  of  the  pope ;  but  they  being  pains 
of  no  inconsiderable  consequence,  it  has  been  thought  fit 
to  apply  the  same  to  other  heinous  offences;  some  of 
which  bear  more  and  some  less  relation  to  this  original 
offence,  and  some  no  relation  at  all. 

Thus,  1.  By  the  sUtute  1  k  2  Ph.  k  M.  c.  8,  to  mo- 
lest the  poasessors  of  abbey  lands  grranted  by  parliament 
to  Henry  VIII.  and  Edward  VI.  is  a  pretwntnire.  2.  To 
obtain  any  stay  of  proceedings,  other  than  by  arrest  of 
judgment  or  writ  of  error,  in  any  suit  for  a  monopoly,  is 
likewrise  a  prmmunire  by  sUtute  2 1  Jac.  I.  c.  3  (e).]]  3.  To 
■Hempt  to  restrain  the  importation  or  making  of  guu- 

(rf)  Vidt  Mp.  «•!.  iU.  p.  61.  («)  Vide  Mp.  vol.  U.  p.  6«. 
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powder  is  also  a  pran^Hnire  by  16  Car.  I.  c.  21  (/).  4.  On 
the  abolition,  by  statute  12  Car.  II.  c.  24,  of  purvey- 
ance (^),  and  the  prerogative  of  pre-emption,  or  taking 
any  victual,  beasts  or  goods  for  the  king's  use  at  a  stated 
price  without  the  consent  of  the  proprietor,  the  exertion 
of  any  such  power  for  the  future  was  declared  to  be  in- 
dictable ;  and  in  any  suit  thereon  to  obtain  any  stay  of 
proceedings  other  than  by  arrest  of  judgment,  or  writ  of 
error,  is  made  a  prtrmiinire.  6.  [To  assert,  maliciously 
and  advisedly,  by  speaking  or  writing,  that  both  or  either 
house  of  parliament  have  a  legislative  authority  without 
the  king  (h),  is  declared  a  pramunire  by  statute  13  Car.  II. 
c.  1.  6.  By  the  Habeas  Corpus  Act  al8o(«),  31  Car.  II. 
c.  2,  it  is  a  pramunirey  and  incapable  of  the  king's  pardon, 
besides  other  heavy  penalties,  to  send  any  subject  of  this 
realm  a  prisoner,]]  under  certain  exceptions  in  the  act  spe- 
cified, Qinto  parts  beyond  the  seas.  7.  By  statute  7  dc  8 
Will.  III.  c.  24,  Serjeants,  counsellors,  proctors,  attornies 
and  all  officers  of  courts  practising  without  having  taken 
the]]  proper  oaths  (j),  are  guilty  of  a  pra-munire.  8.  QBy 
the  statute  6  Ann.  c.  7,  to  assert  maliciously  and  directly, 
by  preaching,  teaching  or  advised  speaking,  that  any  per- 
son, other  than  according  to  the  Acts  of  Settlement  and 
Union,  hath  any  right  to  the  throne  of  these  kingdoms, 
or  that  the  king  and  parliament  cannot  make  laws  to 
limit  the  descent  of  the  crown, — such  preaching,  teaching 
or  advised  speaking  is  a  pramunire,  as  writing,  printing 
or  publishing  the  same  doctrines  amounted,  we  may  re- 
member, to  treason  (k).  9.  By  statute  6  Ann.  c.  23, 
if  the  assembly  of  peers  of  Scotland,  convened  to  elect 
their  sixteen  representatives  in  the  British  parliament,  shall 
presume  to  treat  of  any  other  matter  save  only  the  elec- 
tion, they  incur  the  penalties  of  a  praemunire.     10.  The 

(/ )  Blackttone  alio  citea  the  act  (h)  Ibid.  p.  364. 

against  the  importation  of  gunpowder,  (i)  Vide  sap.  vol.  iii.  p.  701. 

1  Jac.  2,  c.  8  ;  but  this  last  was  re-  {j)  As  to  these,  vide  sup.  vol.  iii. 

pealed  by  6  Geo.  4.  c.  105.  p.  IU6. 

(g)  Vide  sap.  vol.  ii.  p.  551.  (k)  Vide  sup.  p.  196. 
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QtUtute  12  Geo.  II I.e.  11»  subjects  to  the  penalties  of  the 
•tatate  of  pnemmnire  all  such  as  knowin^i^ly  and  wilfully 
•olemnize,  assist  or  are  present  at  any  forbidden  marriage 
of  such  of  the  descendants  of  the  body  of  King  George  II. 
as  are  by  that  act  prohibited  to  contract  matrimony  with- 
out the  consent  of  the  crown  (/). 

Having  thus  inquired  into  the  nature  and  several  species 
of  prttmuniref  its  punishment  may  be  gathered  from  the 
foregoing  statutes,  which  are  thus  shortly  summed  up  by 
Sir  Edward  G)ke  (m),  "  That  from  the  conviction  the  de- 
"  fendant  shall  be  out  of  the  king's  protection,  and  his 
**  lands  and  tenements,  goods  and  chattels,  forfeited  to 
'*  the  king ;  and  that  his  body  shall  remain  in  prison  at 
**  the  king'g  pleasure ;  or,  as  other  authorities  have  it, 
**  dming  life"  (a) ;  both  which  amount  to  the  same  thing, 
as  the  king  by  his  prerogative  may  any  time  limit  the 
whole  or  any  part  of  the  punishment,  except  in  the  case 
of  transgressing  the  statute  of  habeas  corpus. 

These  forfeitures  here  inflicted  do  not  bring  this  oflence 
within  our  former  definition  of  felony,  being  inflicted  by 
particular  statutes  and  not  by  the  common  law.  But  so 
odious,  Sir  Edward  Coke  adds,  was  this  offence  of  prtt' 
Mtratr^,  that  a  man  that  was  attainted  of  the  same  might 
have  been  slain  by  any  other  man  without  danger  of  law, 
beeanae  it  was  provided  by  law  (o)  tliat  any  man  might  do 

(l)B«*.»ckii«iii*UMWofeffracw  If .  tt.  I .  c.  8 ;  bat  this  sUlvte  wm 
•alvjcci  to  iW  paMbm  of  a  fr««ii«ir«      qaaliScd  by  31  C«o.  3,  c.  39,  %.  18. 


HillMlcBt,tiirMOllMr»ai«  and  the  peiultiM  th«f«of  rtpcdad  by  7 

byBlKkafM.m.l.Tb«  &  8  Viet.  r.  101.    S.  Tb*  oSiaet  of 

iftata  tt  Mliaf  •■  a  hnkm  or  aftol  ••dortakiof  •■warraoiablc  proiorta  by 

ia  aay  oaoriooa  eootraet  wbora  abovo  aoiawfai  aabarriptioaa,  by  6  Geo.  1 .  e. 

loa  par  caaL  ia  Ukoa.  by  sutalo  19  IS.taoctadiaeoaaaqoaorooftbaSoatb 

EKs.  e.  S.    Bat  Mac*  I'i  Aaa.  at.  S,  Baa  prajoela,  bat  wbicb  waa  aboHabad 

e.  16  (aa  la  aWeb  vUa  aap.  «al.  ii.  by  iba  tAd  af  tba  atatola  6  Oaa.  4, 

y.  141 ).  ibia  aiataia  tffmn  to  ba»a  e.  91. 

aipbad.    t.Tbaaftaeaaf  piiiaaa  af  {«)  1  laat.  1». 

tlgblaaa  yaais  of  ifa  laAMiaf.  apoa  (a)  1  Balai.  199. 

prapar  too  Jar,  to  tab*  ibo  oaib*  of  al>  («)  Suu  U  Cdw.  S,  at  6,  e.  tl. 
ligiaaca  aad  aapiaaiacy,  by  I  W.  dt 
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Qto  him  as  to  the  king's  enemy,  and  any  man  may  law- 
fully kill  an  enemy.  However,  the  position  itself  that  it  is 
at  any  time  lawful  to  kill  an  enemy  is  by  no  meanH  tenable: 
it  is  only  lawful  by  the  law  of  nature  and  nations  to  kill  him 
in  the  heat  of  battle  or  for  necessary  self-defence.  And  to 
obviate  such  savage  or  mistaken  notions  {o),  the  statute  6 
BUx.  c.  1,  provides  that  it  shall  not  be  lawful  to  kill  any 
person- attainted  in  a  prrvmunire ;  any  law,  statute,  opinion 
or  exposition  of  law  to  the  contrary  notwithstanding.  But 
still  such  delinquent,  though  protected,  as  a  part  of  the 
public,  from  public  wrongs,  can  bring  no  action  for  any 
private  injury,  how  atrocious  soever,  being  so  far  out  of 
the  protection  of  the  law,  that  it  will  not  guard  his  civil 
fights,  nor  remedy  any  grievance  which  he  as  an  indi- 
vidual may  suffer.  And  no  man  knowing  him  to  be  guilty 
can  with  safety  give  him  comfort,  aid  or  relief  (p).]] 

VI.  \^Contempts  against  the  sovereigns  title,  not  amount- 
ing to  treason  or  pramutiire,  are  chiefly  the  denial  of  his 
right  to  the  crown,  in  common  and  unadvised  discourse  ; 
for  if  it  be  by  advisedly  speaking,  we  have  seen  (q)  that  it 
amounts  to  praemunire.  This  heedless  species  of  contempt 
is  punished  by  our  law  with  fine  and  imprisonment.^ 

VII.  Contempts  against  the  royal  palaces  [[have  been 
always  looked  upon  as  high  misprisions ;  and  by  the  an- 
tient  law  before  the  Conquest,  fighting  in  the  king's  palace 
or  before  the  king's  judges  was  punished  with  death  (r). 
So,  too,  in  the  old  Gothic  constitution,  there  were  many 
places  privileged  by  law — "  quihus  major  reverentia  et 
"  securitas  debetur,  ut  templa  et  judicia,  quce  sancta  habe- 
"  bantur,  arces  et  aula  regis,  denique  locus  quilibet  prcesente 
"  aut  adventante  rege  («)."]]     And  with  us,  by  the  statute 

(«)  Bro.  Abr.  tiu  Corooc,  197.  7  tod  34. 

(p)  Hawk.  P.  C.  b.  1.  c.  19,  s.  47.  (j)  Siieroh.  de   Jure  Goth.   I.  3. 

(9)  Vide  tup.  p.  216.  c.  3. 

(r)  3  lost  140;  LL.  Alured.  cap. 
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33  Hen.  VIII.  c.  12,  malicious  striking  in  the  king's  pa- 
lace wherein  his  royal  person  resides,  whereby  blood  is 
drawn,  was  punishable  by  perpetual  imprisonment  and 
fine  at  the  king's  pleasure,  and  also  with  the  loss  of  the 
oftoder's  right  hand,  the  solemn  execution  of  which  sen- 
teooe  is  prescribed  in  the  statute  at  length  (/);  but  by 
9  Geo.  IV.  c.  31,  s.  1,  this  punishment  is  repealed.  It 
appears  to  be  a  contempt  of  the  kind  now  in  question  to 
execute  the  ordinary  process  of  the  law,  by  arrest  or  other- 
wise, within  the  verge  of  a  royal  palace,  or  in  the  Tower, 
unleM  permission  be  first  obtained  from  the  proper  au- 

thorifv  (u^. 

V 1 1 1.  The  maladministration  of  such  high  officers  as  are 
im  public  trust  and  employment  is  ranked  by  Blackstone 
among  contempts  against  the  sovereign  or  his  govern- 
ment. [This  is  usually  punished  by  the  method  of  par- 
liamentary impeachment,  wherein  such  penalties  short  of 
death  are  inflicted  as  to  the  wisdom  of  the  house  of  peers 
shall  seem  proper ;  consisting  usually  of  l)anishmcnt,  im- 
prisonment, fines  or  perpetual  disability.  Hitherto  also 
may  be  referred  the  offence  of  embezzling  the  public  money, 
called  among  the  Romans  peculatus,  which  the  Julian 
law  punished  with  death  in  a  magistrate,  and  with  depor- 
tation or  banishmeut  in  a  private  person  (v).  With  us  it 
it  not  a  capital  crime,  but  subjects  the  committer  of  it  to 
a  discretionary  fine  and  imprisonment]]  at  common  law. 
And  now  by  50  Geo.  III.  c.  59,  s.  2,  it  is  provided  that  if 
any  oflBcer  entrusted  with  the  receipt  or  management  of  the 
poblic  revenues  shall  knowingly  furnish  false  statements  or 
returns  of  the  monies  collected  by  him,  or  the  balances  left 
in  bis  hands,  he  shall  be  guilty  of  a  misdemeanor,  and  be 

(I)  8m  Km««i*«  cam,  1 1  Hug.  St.  EmI,  678 ;  8fSfto  ».  Spisk.  7  Ttaou 

TV.  18.  81 1 :  BalMa  t.  BTLms.  3  Chiu  R»p. 

(a)  EhkrtM't  flMS.  LMd  Rajm.  61 ;  Bdl  *.  Jm«U.  1  M.  &  P.  900. 

978iR.».8Mbb*,8T.R.7S5;  Win.  (t)  ImI.  4.  18.  9. 
Wt  »  Mihi,  1  CMipk  476 ;  S.  C.  10 
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fined  and  imprisoned  at  the  discretion  of  the  court,  and 
for  ever  rendered  incapable  of  holding  any  office  under  the 
crown.  And  by  2  Will.  IV.  c.  4  (jt),  if  any  person  in  the 
public  service  of  his  majesty,  and  intrusted,  by  virtue  of 
such  employment,  with  the  receipt,  custody,  management 
or  control  of  any  chattel,  money  or  valuable  security  (y), 
shall  embezzle  the  same  or  any  part  thereof,  or  in  any 
manner  fraudulently  apply  or  dispose  of  the  same,  or  any 
part  thereof,  to  his  own  use  or  benefit,  or  any  purpose 
whatever,  except  the  public  service,  he  shall  be  deemed 
to  have  stolen  the  same,  and  be  guilty  of  felony,  and  liable 
to  transportation  for  any  term  not  more  than  fourteen 
years,  nor  less  than  seven  years,  or  to  be  imprisoned,  with 
or  without  hard  labour,  for  any  term  not  exceeding  three 
years. 

IX.  To  the  same  class  must  be  referred  the  oflTencc  of 
selling  public  offices;  as  to  which  it  is  provided  by  5  &  6 
Edw.  VI.  c.  16  (z),  (confirmed  and  extended  by  49  Geo.  III. 
c.  106),  that  persons  buying  or  selling,  or  receiving  or  pay- 
ing money  or  reward  for  any  office  in  the  gift  of  the  crown 
(with  certain  exceptions) ;  and  persons  receiving  or  paying 
money  for,  or  soliciting  or  obtaining  any  such  office,  or 
making  any  negotiation  or  pretended  negotiation  relating 
thereto ;  and  persons  opening  or  advertising  houses  for 
transacting  business  relating  to  the  sale  of  any  such  office, 
shall  respectively  be  deemed  guilty  of  a  misdemeanor  (a). 

X.  Offences  relating  to  the  coin. 

And,  first,  of  offences  relating  to  the  coin  of  this  realm. 

(x)  This  statute  repeals  a  similar  6  Geo.  4.  c.  105,  s.  10. 
provision  contained  in  the  first  sectioa  (a)  See  also  6  Geo.  4,  cc.  82  and 

of  60  Geo.  3,  c.  59.  83,  bjr  which  the  sale  of  offices  in  the 

(y)  See  the  definition  of  valuable  King's  Bench  and  Common  Pleas  are 

lecatilies,  sect.  2.  prohibited;  and  49  Geo.  3,  c  118,  a. 

(s)  This  statute  is  repealed,  so  far  3,  as  to  giving  any  oflice  for  election 

as  relates  to  offices  of  the  eustomt,  by  parpocrt. 
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Alroodt  the  whoir  of  these  are  now  comprised  in  the  stat. 
2  Will.  IV.  c.  34  (intituled  "An  Act  for  consolidating  and 
amending  the  Laws  against  Offences  relating  to  the  Coin**), 
which  repeals  a  great  rariety  of  statutes  once  encumber- 
ing our  criminal  code,  and  substitutes  in  lieu  thereof  the 
following  enactments : 

With  respect  to  gold  and  silver  coin. 

1.  if  any  person  shall  falsely  make  or  counterfeit  any 
coin,  resembling,  or  apparently  intended  to  resemble  or 
pass  for,  any  of  the  king's  current  gold  or  silver  coin 
(whether  the  coin  be  or  be  not  in  a  perfect  state),  he  shall 
be  guilty  of  felony  (&). 

2.  If  any  person  shall  gild  or  silver  (or  colour  with  any 
wash  or  materials  capable  of  producing  the  colour  of  gold 
or  silver)  any  coin,  resembling  or  intended  to  pass  for  any 
current  gold  or  silver  coin,  or  any  piece  of  silver  or  copper, 
or  of  coarse  gold  or  silver,  or  of  any  metal  or  mixture  of 
metals  (of  a  fit  size  and  figure  to  be  coined),  with  intent 
that  the  same  shall  be  coined  into  false  coin,  resembling, 
or  intended  to  pass  for,  any  current  gold  or  silver  coin ;  or 
shall  gild,  silver,  or  colour  any  of  the  current  silver  coin  or 
copper  coin  (or  file  or  alter  such  silver  6r  copper  coin), 
with  intent  to  make  the  same  resemble  or  pass  for  any  of 
the  current  gold  coin,  or  gold  and  silver  coin,  he  shall 
be  guilty  of  felony  (c). 

3.  If  any  person  shall  buy,  sell,  receive,  pay,  or  put  oflT 
any  false  gold  or  silver  coin  at  a  lower  rate  than  the  same 
by  its  denomination  imports,  or  if  any  body  shall  import 
into  the  united  kingdom  any  such  false  coin,  knowing  the 
same  to  be  counterfeit,  he  shall  be  guilty  of  felony  (</). 

4.  If  any  person  shall  knowingly  and  without  lawful 
authority  (the  proof  of  which  shall  lie  on  the  party  ac- 
cused), make  or  mend,  or  buy  or  sell  or  have  in  his  pos- 

lion,  or  shall  convey  out  of  his  majesty's  mints,  any 


(*)  tm.  a.  (O  8wt  6.  8m  R. ».  Jayw.Csr. 

(c)  8Kt.  4.    8m  R.  ».  TanMT.  3      C.  L.  184. 
M.  C  C.  R.  48. 
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coining  moulds  or  tools,  or  shall  convey  out  of  such  mints 
any  coin,  bullion,  or  metal,  he  shall  be  guilty  of  felony  (e). 
The  punishment  in  these  four  cases  is  transportation  for 
life,  or  for  any  term  not  less  than  seven  years,  or  impri- 
sonment for  any  term  not  more  than  f«»ur  years,  at  the 
discretion  of  the  court. 

5.  If  any  person  shall  impair,  ditnioiAh,  or  lighten  any 
of  the  current  gold  or  silver  coin,  with  intent  to  make  the 
coin  so  altered  pass  for  the  current  gold  or  silver  coin,  he 
shall  be  guilty  of  felony,  and  may  be  transported  for  any 
term  not  less  than  seven  years,  or  more  than  fourteen 
years,  and  imprisoned  for  any  term  not  more  than  three 
years  (/). 

6.  If  any  person  shall  tender,  utter  or  put  off  any  false 
or  counterfeit  gold  or  silver  coin,  knowing  the  same  to  be 
counterfeit,  he  shall  be  guilty  of  a  misdemeanor,  and  may 
be  imprisoned  for  any  term  not  exceeding  one  year(^); 
and  if  at  the  time  of  such  uttering  he  have  in  his  posses- 
sion any  other  such  counterfeit  coin,  or  shall  either  on  the 
day  of  such  uttering,  or  within  ten  days  afterwards,  utter 
any  more  such  false  coins  (knowing  the  same  to  be  false), 
he  may  be  imprisoned  for  any  term  not  exceeding  two  years; 
and  if  any  person  shall  have  in  his  possession  three  or 
more  pieces  of  counterfeit  coin,  knowing  the  same  to  be 
counterfeit,  and  with  intent  to  utter  the  same,  he  may  be 
imprisoned  for  any  term  not  more  than  three  years  (A) ; 
and  upon  a  second  conviction  for  any  of  these  offences,  he 
shall  be  deemed  guilty  of  felony,  and  punished  as  in  the 
four  first  cases. 

With  respect  to  copper  coin. 

1.  If  any  person  shall  falsely  make  or  counterfeit  any 
coin  resembling  any  of  the  current  copper  coin,  or  shall 

(0  SecU.  10.11.  See  R.  o.  Foster,  P.  123. 
7  C«r.  ic  P.  495 ;   R.  v.  Baddco.  1  {h)  Sect.  8.    R.  t>.  Heath.  R.&  R. 

Car.  &  Kir.  295.  C.  C.  184 ;  R.  v.  Stewart,  ibid.  288 ; 

(/  )  Sect.  6.  R.  V.  Williams.  1  Car.  &  M.  259 ;  R. 

(f)  Sect.  7.    See  R.  r.  Jones.  9  v.  Hurte.  2  M.  &  R.  360 ;  R.  p.  Ro- 

Car.  &  P.  761  ;  R.  v.  Page.  7  Car.  &  gert,  2  Moo.  C.  C.  85. 
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(withoat  lawful  aathority  or  excuse)  make  or  meod,  or 
begin  to  make  or  mend,  buy  or  sell,  or  have  in  his  posses- 
sion  any  tool  or  engine  adapted  for  counterfeiting  the 
current  copper  coin,  or  shall  buy,  receive,  pay,  or  put  off 
auy  false  coin  resembling  any  of  the  current  copper  coin, 
•t  a  lower  rate  than  its  denomination  imports,  he  shall  be 
gui*'  '  '  lony,  and  may  be  transported  for  any  term  not 
m<  >  seren  years,  or  be  imprisoned  for  any  term  not 

more  than  two  years(t). 

2.  If  any  person  shall  utter  any  false  coin  intended  to 
pMS  for  any  current  copper  coin,  or  shall  have  in  his  pos- 
•eosion  three  or  more  pieces  of  false  copper  coin,  knowing 
the  lame  to  be  counterfeit,  and  with  intent  to  utter  the 
same,  he  shall  be  guilty  of  a  misdemeanor,  and  may  be 
imprisoned  for  any  term  not  exceeding  one  year  (A). 

In  any  case  in  which  by  this  act  imprisonment  is  allowed 
to  be  inflicted,  it  may  be  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement,  at  the  discretion  of 
the  court  (/). 

Secondly,  of  offences  relating  to  the  coin  of  foreign 
$tate*. 

By  37  Geo.  III.  c.  126,  ss.  2,  3,  if  any  person  shall  coin 
or  counterfeit  any  kind  of  coin  not  the  proper  coin  of  this 
realm,  nor  permitted  to  be  current  within  the  same,  but 
intended  to  resemble  or  pass  for  such  foreign  gold  or  silver 
coin ;  or  shall  bring  into  this  realm  any  such  false  coin, 
knowing  the  same  to  be  counterfeit,  to  the  intent  to  utter 
the  same  within  this  realm  or  its  dominions,  he  shall  be 
guilty  of  felony,  and  may  be  transported  for  any  term 
not  more  than  seven  years ;  and  by  sect.  4  it  is  farther 
enacted,  that  if  any  person  shall  utter  or  tender  in  pay- 

(i)  8«et  IS.  Mtioa  iaportcd.  tBil  to  inpoft  iol*  this 

(k)  Ibi4.  coMtry  lilvw  eon  M*»  Um  atndird 

(I)  itet.  19.    It  wM  fonatfly  •■  wviflit ;  bat  llw  >m«lM  ll«l  roaili 

to  BSN  Qcwra  hM  canvM  fH  ttlut  tMn  mpmmsb  wom  i9ptfuti  fey 


tmi  lihm  ttim  9i  A»  imtm,  mU  ilm     aBG«o.a,e.40,  ».  11;  6  G«o.4.e. 
!•  fwaivtar  pay  fcr  cmiwH  §M  etia      101, 1. 141 ;  Mdl  t  Will.  4,  c  M« 

fwnMv  M  Ism  vslas  iksa  iM^sasMi* 
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ment,  or  exchange  any  such  counterfeit  coin,  knowin;^  the 
same  to  be  false,  he  shall  for  the  first  offence  be  impri- 
soned for  six  months,  and  find  sureties  for  six  more ;  for 
the  second  offence  shall  be  imprisoned  for  two  years,  and 
find  sureties  for  two  years  more ;  and  for  the  third  offence 
may  be  transported  for  life,  or  not  less  than  seven  years, 
or  imprisoned  for  not  more  than  four  or  less  than  two 
years  (m). 

By  43  Geo.  III.  c.  139,  if  any  person  shall  counterfeit 
any  foreign  coin,  with  intent  to  resemble  any  copper  or 
other  coin  made  of  metals  or  mixed  metals  of  less  value 
than  silver,  he  shall  be  guilty  of  a  misdemeanor  and  breach 
of  the  peace,  and  be  imprisoned  for  the  first  offence  for 
any  time  not  exceeding  one  year,  and  on  a  second  be 
transported  for  seven  years.  And  by  sect.  6,  any  persons 
who  shall  have  in  their  possession  more  than  five  pieces  of 
false  foreign  coin  (without  lawful  excuse),  may  on  the  oath 
of  one  witness  before  a  magistrate,  be  convicted  in  the 
penalty  of  not  more  than  forty  shillings,  or  less  than  ten 
shillings,  and  in  default  thereof  be  committed  to  the  house 
of  correction  for  three  months,  or  till  the  fmo.  bo  paid,  and 
shall  forfeit  the  base  money  (n). 

XI.  The  off*ence  of  embezzling  ov  destroying  the  royal 
stores  or  ships  of  war. 

By  4  Geo.  IV.  c,  53  (o),  it  is  provided  that  any  person 
who  shall  steal  or  embezzle  his  majesty's  ammunition,  sails, 
cordage,  or  naval  and  military  stores,  or  shall  abet  any 
person  in  so  doing,  shall  be  transported  for  life,  or  any 

(m)  Vide  II  Geo.  4  &  1  Will.  4,c.  cnm-ot  coin  of  this  tealin,  or  Uiat  of 

66,  and  2   Will.  A,  c.  34,  repealiog  any  foreign  alaie,  to  any  of  the  Riiiiah 

capital  punishment.  Coluoies  in  America  or  the  West  In- 

(n)  There  it  alto  the  statute  of  38  dies,  under  the  penalty  of  forfeiture, 

Geo.  3,  c.  67,  which  prohibits  the  ex-  and  in  some  cases  of  imprisonment, 
portation  of  all  copper  coin  whatever,  (o)    Prior    ttalutes    on    this    tub- 

except  the  legal  current  copper  coin  of  ject,  31  Elis.  c.  4,  and  21  Car.  2,  c.  5, 

this  realm,  and  all  counterfeit  gold  and  are  repealed  by  7  &  8  Geo.  4,  c.  27. 
silver  coin   intended    lo  rcscmlile  llie 
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term  not  le«»  than  sercn  years,  or  be  imprisoned,  with  or 
liard  labour,  for  any  term  not  more  than  seven 


By  39  Sc  40  Geo.  III.  c.  89,  (extended  by  65  Geo.  III. 
c.  127,)  any  person  (without  lawful  authority,  the  proof 
whereof  shall  lie  on  the  party  accused),  who  shall  sell  or 
have  in  his  possession  any  goods  marked  with  the  broad 
arrow,  or  other  royal  mark,,  as  specified  in  the  acts  (A), 
and  every  person  who  conceals  the  same,  or  defaces  the 
royal  marks  upon  such  goods,  shall  be  punishable  with 
transportation  for  fourteen  years,  or  with  corporal  punish- 
ment, fine,  or  imprisonment,  at  the  discretion  of  the  court  (/). 

And  by  12  Geo.  III.  c.  24,  to  set  on  fire,  burn  or  de- 
stroy any  of  his  majesty's  ships  of  war,  whether  built, 
building  or  repairing,  or  any  of  the  king's  arsenals,  maga- 
zines, dockyards,  rope  yards  or  victualling  offices,  or  ma- 
terials thereto  belonging,  or  military,  naval  or  victualling 
stores  or  ammunition,  or  causing,  aiding,  procuring,  abet- 
ting or  assisting  in  such  offence,  shall  be  felony  punishable 
with  death  (m). 

XII.  The  offence  o^ $erving  foreign  states^  [[which  service 
is  generally  inconsistent  with  allegiance  to  one's  natural 
prince,]]  is  restrained  and  punished  Qby  statute  3  Jac.  I.  c.4, 
8.  18,  which  makes  it  felony  for  any  person  whatever  to  go 
out  of  the  realm  to  serve  any  foreign  prince  without  having 
first  taken  the  oath  of  allegiance  before  his  departure. 

(i)  Vid«  9  0*0.  i,  r.80,«.6.  m  •••  tUtalw  in  lart ool«, and  1  G«o.l. 

lo  Um  appitlMMiM  of  wmtk  o9nitn ;  M.  2.  c  36 ;  9  G«o.  I ,  c.  8 ;  17  Geo.  3, 

•adMO  8&  0  Vict,  c  8,  •.  8  (iIm  U»i  c.  40;  53  Goo.  3,  e.  13  ;  64  G«o.  3. 

•••Ml  moliay  Mt)  m  lo  th«  oltoci  c.  169 ;  66  Goo.  3,  c.  80 ;  1  &  3  Goo. 


•f  ««b«Ml«ig  ilaiot,  &«.  by  oAcsn,  4,  c  76. 

k€.  (»)  7  &  8  Goo.  4.  c.  38.  ■».  6. 7 ;  ol 

(A)  VMo  9  It  10  W.  3.  e.  41 ;  64  *ido  RvmoII  oq  Crimoo.  vol  ti.  p.  664. 

GM.l.t  00;  66  0«o.  S.  c  137,  M  8oo  doo  St  Uw.  3.  c.  38.  •.  3.  Mt.  36. 


to  rojrol  Moilw.  M  lo  tko  ■ffict  of  Ciiaf  MMfoiiMa  M 

( 0  Vi4o  R. ».  Brid|t«.  •  Em,  63.      aliipo.  Ac. 


At  lo  iW  maktmkmmA  of  ttmm,  flte. 

VOL.  IV. 
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QAnd  it  is]]  by  that  statute  Qfelony  also  for  any  gentleman 
or  person  of  higher  degree,  or  who  hath  borne  any  office 
in  the  army,  to  go  out  of  the  realm  to  serve  Huch  foreign 
prince  or  state,  without  previously  entering  into  a  bond 
with  two  Bureties  not  to  be  reconciled  to  the  see  of  Rome, 
or  enter  into  any  conspiracy  against  his  natural  sove- 
reign (n).]3  And  by  59  Geo.  III.  c.69,  generally  known  by 
the  name  of  the  "  Foreign  Enlistment  Act"(o),  if  any 
natural  born  subject  of  Great  Britain  (without  licence 
obtained  under  the  royal  sign  manual,  or  by  order  in 
council  or  by  proclamation),  shall  accept  any  military 
commission  (/) ),  or  enlist  as  a  soldier  or  a  sailor  in  any 
foreign  service,  or  shall  go  to  any  foreign  country  with  an 
intent  so  to  enlist,  or  shall  endeavour  to  procure  any  other 
person  so  to  enlist ;  and  if  any  person  within  the  realm 
shall  fit  out  any  armed  vessel  for  the  service  of  any  foreign 
state,  or  shall  issue  any  commission  for  any  such  vessel, 
or  shall  alter  the  number  of  guns  of  such  vessel,  or  be  con- 
cerned in  augmenting  the  force  of  any  foreign  armed  vessel 
arriving  in  this  country ;  such  offenders  shall  be  guilty  of 
a  misdemeanor,  and  may  be  punished  with  fine  or  impri-"" 
sonment,  or  both. 

And  farther  that  any  ship  having  on  board  such  persons 
so  illegally  enlisted  may  be  prevented  from  proceedintj  on 
her  voyage;  and  the  master  thereof,  if  he  shall  h;ivc 
knowingly  received  such  persons  on  board,  may  be  fined 
in  the  penalty  of  50^  for  every  such  person  respectively. 

XIII.  The  offences  of  desertion,  or  seducing  to  desert, 
from  the  king's  armies. 

These  offences  are  now  provided  against  by  the  annual 
mutiny  acts  (9),  by  which  they  are  placed  under  the  juris- 

(«)  Tbe  trmuctu  created  by  ibis  N.C.  781. 

ttatule,    at  well   a*    tbe    provisions  (p)  At  to  tbe  oRence  of  leceiviog 

against  popish   recnsaots,  and    con-  a  pension  from  a  foreign  prince,  vide 

ecrning  tbe  boly  tacrameot,  aie  re-  post,  p.  229. 

pealed  bj  7  &  8  Vict.  e.  102.  (f)S«e8&9Vict.c.8,s.25.  There 

(«)  Vide  Dobree  V.  Napier.  2  Biog.  are  also  sututes  18  Hen.  6.  c.  19 ;  6 
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diction  of  courts  martial,  and  punished  with  such  punish^ 
ment  aa  those  courts  shall  inflict. 

The  offence  of  tedmcimg  aoldiere  to  desert  is  also  punished 
by  I  Geo.  I.  c  47,  which  enacts  that  if  any  person  shall 
peiaoade  any  soKI  'rsert,  he  shall  forfeit  40/.,  and,  at 

the  discretion  of  t  : ,  be  iuiprisoned  for  any  term  not 

more  than  six  months. 

And  by  37  Geo.  III.  c.  70 (r)  (amended  as  to  punish- 
ment by  1  Vict.  c.  91),  any  person  maliciously  endea- 
vouring to  seduce  any  person  serving  in  her  majesty's 
forc«a  by  sea  or  land  from  their  allegiance,  or  stirring  up 
any  such  persons  to  mutiny  or  other  traitorous  practice, 
shall  be  transported  for  life,  or  any  term  not  less  than  fif- 
teen years,  or  be  imprisoned,  with  or  without  hard  labour 
or  solitary  confinement,  for  any  term  not  more  than  three 
years. 

\1V.  li  is  also  an  offence  against  the  royal  title  and 
government  to  refuse  or  neglect  to  take  the  oaths  of  alle- 
giance, supremacy,  and  abjuration,  within  such  period  as 
the  law  requires  after  admission  to  any  office.  But  of 
this  we  had  occasion  to  speak  in  a  former  part  of  the 
moikt  and  it  will  be  therefore  unneoeMary  to  resume  the 
•object  (<). 

XV.  Another  offence  of  this  description  is  that  of  ad- 
miniatfiring  umiawfiU  oatkt,  or  being  engaged  in  iUesftU 

By  37  Geo.  III.  c.  123,  whoever  shall  administer  or 
CUM  to  be  adminiglcredy  or  shall  be  present  at  and  con- 
MBtiiig  to  tbe  •dministflring  of,  or  shall  take  any  oath  or 
•ngagameot  intended  to  bind  any  person  in  any  mutinous 
or  seditious  purpose,  or  to  belong  to  any  seditious  society 

MXk.  c  6,  tsd  S  «( I  tdw.  0.  c.  1 :      imw  eMltewd.  wm  Mdt  pwpMaal 

WMlkM*  SM  akwlM  i  vide  R«k  M      bjr  67  Om^  S, «.  7. 

Viimm.  «•!.  i.  p.  n,  («)  Vide  Mp.  vol.  ii.  p.  433  ;  tad 

(r)  Tlib  Mt  WW  mIj  Mapofwy  i      voL  hi.  pf .  30. 106. 
b«i,  tAw  iMviif  bwa  ftwB  tiBM  to 
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or  confederacy ;  or  to  obey  any  committee^  or  any  person 
Dot  having  l^;al  authority  for  that  purpose ;  or  not  to  give 
evidence  against  any  confederate  or  other  person  ;  or  not 
to  discover  any  unlawful  combination,  or  any  illegal  act, 
or  any  illegal  oath  or  engagement ;  shall  be  guilty  of  felony, 
and  may  be  transported  for  seven  years. 

And  it  is  farther  provided,  that  compulsion  shall  be  no 
excuse,  unless  the  party,  within  four  days  after  he  has  an 
opportunity,  shall  disclose  the  whole  of  the  case  to  a  jus- 
tice of  the  peace ;  or,  if  the  party  compelled  be  a  soldier 
or  seaman,  to  his  commanding  officer. 

By  39  Geo.  III.  c.  79  (amended  by  2  &  3  Vict.  c.  12), 
and  57  Geo.  III.  c.  19,  s.  25,  societies  of  which  the  mem- 
bers shall  take  oaths  or  engagements  prohibited  by  37 
Geo.  III.  c.  123,  or  for  the  commission  of  treason,  murder 
or  capital  felony,  or  any  oath  or  engagement  not  required 
by  law,  or  shall  subscribe  any  unauthorized  test  or  decla- 
ration, or  any  society  which  shall  comprise  members  the 
names  whereof  shall  be  unknown  to  the  society  at  large,  or 
consist  of  different  branches,  or  elect  committees  or  dele- 
gates to  communicate  with  other  societies,  are  to  be  deemed 
unlawful  combinations;  and  persons  becoming  members 
thereof,  or  aiding  or  abetting,  or  supporting  the  same, 
may  be  proceeded  against  either  in  a  summary  way  before 
one  justice  or  more,  who  may  fine  20L  (/),  or  imprison  for 
three  calendar  months;  or  they  may  be  prosecuted  by 
indictment,  and  transported  for  seven  years,  or  imprisoned 
for  any  time  not  exceeding  two  years.  When  the  objects, 
however,  are  not  mutinous,  seditious,  treasonable  or  felo- 
nious, their  provisions  are  subject  to  exception ;  as  in  the 
case  of  regular  lodges  of  Freemasons,  meetings  of  Quakers, 
or  meetings  of  a  religious  or  charitable  nature  only  ;  and 
thev  do  not  extend  to  any  form  of  declaration  approved  by 
two  justices,  and  registered  as  in  the  acts  provided. 

By  52  Geo.  III.  c.  104  (amended  as  to  punishment  by 

(t)  Bj  51  Geo.  3,  c.  65,  s.  2,  this  may  be  mitigated  to  aoy  sum  not  lete 
than  SI. 
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7  Will.  IV.  Sc  1  Vict.  c.  91),  erery  person  who  shall  admi- 
nistrr  or  cnti<ie  to  be  administered,  or  be  aiding  or  assisting 
in  the  administration  of  any  oath  or  engagement  intending 
to  bind  the  party  sworn  to  the  commission  of  any  treason, 
murder  or  capital  felony,  shall  be  guilty  of  felony,  and 
may  be  tranAfwrted  for  life,  or  for  not  less  than  fifteen 
years,  or  imprisoned,  with  or  without  hard  labour  and  soli- 
tary oonfinement,  for  any  term  not  more  than  three  years ; 
and  every  one  taking  the  same  (not  being  compelled)  shall 
be  also  guilty  of  felony,  and  be  transported  for  life,  or  such 
time  as  the  court  may  direct ;  and  it  is  farther  provided, 
that  compulsion  shall  be  no  excuse,  unless  the  party  makes 
discovery  of  the  case  within  fourteen  days. 

Lastly,  by  60  Geo.  III.  &  1  Geo.  IV.  c.  1,  all  meetings 
and  assemblies  of  persons  for  the  purpose  of  being  trained, 
or  of  practising  military  exercise,  without  lawful  authority, 
are  prohibited ;  and  persons  attending  there  for  the  pur- 
pose of  training  others  may  be  transported  for  seven  years, 
or  imprisoned  for  two  years.  Those  attending  for  the  pur- 
pose of  being  trained  may  be  fined  and  imprisoned  for  a 
similar  period. 

XVI.  We  shall  conclude  the  chapter  with  a  notice  of 
cerUin  miscellameotu  comtemptt  against  the  royal  prero- 
gative,  not  properly  falling  under  any  of  the  preceding 
heads  Such  as,  I.  Concealing  treasure  trove,  which  (as 
we  have  elsewhere  explained)  (a)  [[belongs  to  the  king  or 
bis  grantees  by  prerogative  royal,]]  and  the  concealment 
of  which  was  formerly  punishable  by  death  (x),  but  now 
only  by  fine  and  imprisonment  (y ).  2.  [[Preferring  the  in- 
iere»ts  of  a  foreign  potentate  to  those  of  our  own,  or  doing 
or  receiving  anything  that  may  create  an  undue  influence 
in  favour  of  such  extrinsic  power ;  as  by  taking  a  fieusion 
from  any  foreign  prince  without  the  consent  of  the  king  ( z )]]. 
3.  QDtsobeying  the  king's  lawful  commands,  whether  by 

(•)  VU«  Mp.  Ml.  U.  p.  AM.  (f )  i  IML  183. 

(«)  GlM«.  L  1.  c.  1.  (I)  i  IsM.  144. 
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Qwrits  issuing  out  of  his  courts  of  justice,  or  by  a  summons 
to  attend  his  privy  council;  or  by  letter  from  the  king  to 
a  subject,  conunanding  him  to  return  from  beyond  the 
teas  (for  disobedience  to  which,  his  lands  shall  be  seized 
till  he  does  return,  and  himself  afterwards  punished) ;  or 
by  his  writ  of  ne  exeat  regnunt,  or  proclamation  command- 
ing the  subject  to  stay  at  home(a).]]  4.  (and  lastly).  [[Dis- 
obedience to  any  act  of  parliament,  where  no  particular 
penalty  is  assigned.]]  All  these  are  misprisions  and  con- 
tempts, and  are  punishable  by  fine  and  imprisonment  at 
the  discretion  of  the  king's  courts  of  justice  (6). 

(a)  Vide  tup.  tol.  ii.  p.  S24.  (6)  Hawk.  P.  C.  b.  I.  e.  22.  t.  6. 
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CHAPTER  VII. 

OF  OFFENCES  AGAINST  RELIGION. 


It  has  been  laid  down  at  the  outset  of  this  work  {a\ 
that  rufku  are  liberties  secured  to  the  individual  by  the 
compact  of  civil  society ;  and  at  the  beginning  of  this 
book  we  have  defined  crimei  as  the  violation  of  rights 
when  considered  in  a  particular  point  of  view,  viz.  in  re- 
ference to  the  evil  effect  of  such  violation  as  regards  the 
community  at  large  (6).  It  follows  from  this,  that  crimes, 
in  contemplation  of  law,  essentially  consist  in  the  breach 
of  human  institutions;  and,  therefore,  though  the  offences 
in  this  and  the  following  chapter  are  enumerated  as  offences 
against  religion  and  the  law  of  nations,  which  are  equi- 
raleot  to  the  law  of  God  and  the  law  of  nature ;  yet  in  a 
treatise  of  municipal  law  we  must  consider  them  as  de- 
riving their  particular  guilt  from  the  law  of  man. 

Of  oflcnces  against  religion,  of  which  cognizance  is  thus 
taken  by  human  tribunals,  the  first  is  that  of — 

I.  [^Apatlasyf  or  a  total  renunciation  of  Christianity,  by 
embradog  either  a  false  religion  or  no  religion  at  all. 
This  offence  can  only  take  place  in  such  as  have  once 
professed  the  true  religion.  The  perversion  of  a  Christian 
to  Judaism,  paganism  or  other  false  religion,  was  punished 
by  the  Emperora  Constantius  and  Julian  with  confiscation 
of  goods  (e) ;  to  which  the  Emperors  Theodosius  and  Va- 
leottniao  added  capiul  punishment,  in  case  the  apostate 

(•)  VM««ipb«d.i.^l9.  («)C«1. 1.7.1. 

(h)  VU«Mp.pu&ft. 
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[[endeavoured  to  pervert  others  to  the  same  iniquity  (d) : 
a  punishment  too  severe  for  any  temporal  laws  tu  inflict 
upon  any  spiritual  offence ;  and  yet  the  zeal  of  our  an- 
cestors imported  it  into  this  country ;  for  we  find  by 
Bracton  (e),  that  in  his  time  apostates  were  to  be  burnt  to 
death.  Doubtless  the  preservation  of  Christianity,  as  a 
national  religion,  is,  abstracted  from  its  own  intrinsic  truth, 
of  the  utmost  consequence  to  the  civil  state;  which  a  single 
instance  will  sufficiently  demonstrate. 

The  belief  of  a  future  state  of  rewards  and  punishments, 
the  entertaining  just  ideas  of  the  moral  attributes  of  the 
Supreme  Being,  and  a  firm  persuasion  that  he  superintends 
and  will  finally  com|)en8ate  every  action  in  human  life,  all 
which  are  clearly  revealed  in  the  doctrines  and  forcibly  in- 
culcated by  the  precepts  of  our  Saviour  Christ, — these  are 
the  grand  foundation  of  all  judicial  oaths ;  which  call 
God  to  witness  the  truth  of  those  facts  which,  perhaps, 
may  be  only  known  to  him  and  the  party  attesting :  all 
moral  evidence,  therefore,  all  confidence  in  human  ve- 
racity, must  be  weakened  by  apostasy  and  overthrown  by 
total  infidelity  ( /*).  Wherefore  all  aflVonts  to  Christianity, 
or  endeavours  to  depreciate  its  efHcacy  in  those  who  have 
once  professed  it,  are  highly  deserving  of  censure.  But 
yet  the  loss  of  life  is  a  heavier  penalty  than  the  offence, 
taken  in  a  civil  light,  deserves  ;  and,  taken  in  a  spiritual 
lioht,  our  laws  have  no  jurisdiction  over  it.  This  punish- 
ment, therefore,  has  long  ago  become  obsolete ;  and  the 
ofl'ence  of  apostasy  was  for  a  long  time  the  object  only  of 
the  ecclesiastical  courts,  which  corrected  the  offender  pro 
salute  animcb.  But  about  the  close  of  the  sixteenth  century 
the  civil  liberties  to  which  we  were  then  restored  being 
used  as  a  cloak  of  maliciousness,  and  the  most  horrid  doc- 

(d)  Cod.  6.  '  <)uam   multo$  dioini  $upplieii  mtlut 

(<)  L.  3,  c.  9.  "  a  tceUrt  rrvoearit  ;  quamqut  $aiirta 

if)"  Ulilttnttopiniontt  hai,^iU  "  til  loeielmt  etBtum  inter  ip*M,  Diii 

«  ntett,  cum  inuUigal,  quam  mnlla  "  immorialibu$  iHlerpotiti*  turn  judi' 

•'  jirmtntur  jurtjurando  ;  quaiittr  la-  "  cibiu,  tmm  tettihiitJ" — Cic.  tie  LL. 

"  tntU      tint     fatdtrum     reiigione* ;  ii.  7. 
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Qrl'  ive  of  all  religion,  being  publicly  avowed, 

both  ..I    ..  :hc  and  writings,  it  waB  thought  necessary 

again  for  the  civil  power  to  interpose,  by  not  admitting 
those  miscreantsC^)  to  the  privileges  of  society  who  main- 
tained such  principles  as  destroyed  all  moral  obligation. 
To  this  end  it  was  enacted  by  stet.  9  &  10  Will.  III.  c.  32, 
that  if  any  person  educated  in,  or  having  made  profession 
of,  the  Christian  religion,  shall  by  writing,  printing,  teach- 
ing, or  advised  speaking,  deny  the  Christian  religion  to  be 
true,  or  the  holy  scriptures  to  be  of  divine  authority,  he 
shall,  upon  the  first  oHence,  be  rendered  incapable  to  hold 
any  office  or  place  of  trust ;  and,  for  the  second,  be  ren- 
dered incapable  of  bringing  any  action,  being  guardian, 
executor,  legatee  or  purchaser  of  land?,  and  shall  suffer 
three  years*  imprisonment  without  bail.  To  give  room, 
however,  for  repentance ; — if,  within  four  months  afler  the 
first  conviction,  the  delinquent  will  in  open  court  publicly 
renounce  his  error,  he  is  discharged  for  that  once  from  all 
disabilities. 

II.  A  second  offence  is  that  of  heresy^  which  consists 
not  io  a  total  denial  of  Christianity,  but  of  some  of  its 
tl  doctrines,  publicly  and  obstinately  avowed  (A).]] 
I  this  offence  (now  subject  only  to  ecclesiastical  cor- 

rection pro  salute  animtr,  and  no  longer  punishable  by  the 
secular  law)  enough  hus  been  said  in  that  part  of  the  work 
ttlii.li  relates  to  tlie  Church  and  its  do.  fiims/^/K 

ill.  All. .til.  I  -r  . .;,  ,  ,,f  ..irii.c,  ;(_  ,,1,-;  ( loU  and  re- 
ligion [^1-  iiiii  .'I  f'ii-j-/i<  i/i/j  ..^uii«t  till-  Almighty,  by 
denying  His  beinc  or  providence,  or  by  contumelious  re> 
proaches  of  oui    ^  r   Christ:  whither,  also,  may  be 

referred  all  prol- :ling  at  the  holy  scripture,  or  ex- 
posing it  to  contempt  and  ridicule.  These  are  offences 
punishable  at  common  law  by  fine  and  imprisonment,  or 

(g)  MMTioiMmn  i«  «v  WHiMrt  Uw  (A)  I  llil«.  I*.  V.  .184. 

keoi*  M  tW  MMc  of  valMlitfan.  (i)  \  mU  Mip.  «ol.  lii.  p.  97. 
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[[other  infamons  corporal  punishment  (j),  for  Christianity 
is  part  of  the  laws  of  England  (k)  Q  and  a  bhiKphcmous 
libel  may  be  prosecuted  as  an  offence  at  common  luw  (/), 
and  punished  with  fine  and  imprisonment. 

IV.  A  fourth  species  of  offences  against  religion  are 
those  which  affect  the  Established  Church  ;  and  these  are 
said  by  Blackstone  (m)  Qo  be  either  positive  or  negative  : 
positive,  by  reviling  its  ordinances ;  or  negative,  by  non- 
conformity to  its  worship.]]  But  we  shall  confine  our  re- 
marks to  the  former  offence,  the  latter  being  now  nearly 
reduced  to  a  mere  name  by  the  effect  of  the  many  modern 
acts  passed  for  the  extension  of  the  principle  of  religious 
toleration,  and  its  histoiiy  having  been  already  traced  in 
that  part  of  the  work  where  we  had  occasion  to  consider 
the  Church  and  its  worship  (n). 

As  to  the  oflTence  of  reviling  the  ordinances  of  the 
Church.  [This  is  a  crime  of  a  much  grosser  nature  than 
the  other  of  mere  non-conformity,  since  it  carries  with  it 
the  utmost  indecency,  arrogance  and  ingratitude :  inde- 
cency, by  setting  up  private  judgment  in  virulent  and 
factious  opposition  to  public  authority;  arrogance,  by 
treating  with  contempt  and  rudeness  what  has  at  least  a 
better  chance  to  be  right  than  the  singular  notions  of  any 
particular  man ;  and  ingratitude,  by  denying  that  indul- 
gence and  undisturbed  liberty  of  conscience  to  the  members 
of  the  national  Church,  which  the  retainers  to  every  petty 
conventicle  enjoy.  However,  it  is  provided  by  stat.  1  Edw. 
VI.  c.  1,  and  1  Eliz.  c.  1,  that  whoever  reviles  the  sacra- 
ment of  the  Lord's  Supper  shall  be  punished  by  fine  and 
imprisonment ;  and  by  the  stat.  1  Eliz.  c.  2,  if  any  minister 

U)  Hawk.  p.  C.  b.  I ,  c  6, 1.  6.  See  the  Year  Book,  34  Hen.  6.  40.— 

(k)  1  Vent.  293 ;  R.  o.  WooUion,  Ch. 
Slr.834;  Hawk.  P.  C.  b.  l,c.5.  >.6.  (/)  R.  c.  Carlisle.  3   B.  &   Aid. 

lo  UM34th  year  or  Heo.  6.  Chief  Jut-  161  ;  Hawk.  P.  C.  b.  1.  c  5  ;   vide 

tic«  Prisot  declared  in  the  Court  of  sap.  vol.  ii.  p.  97,  et  post,  p.  282. 
C.  P.  "  Scripture  tit  common  ley,  $ur  (m)  Vide  4  BI.  Cum.  p.  50. 

^utltoyttmiamitntUUiiiontfond^s."  {n)  Vide  sup.  vol.  iii.  p.  102. 
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Qthmll  speak  any  thing  in  derogation  of  the  Book  of  Com- 
moo  Prayer,  he  shall,  if  not  bene6ced,  be  imprisoned  one 
year  for  the  first  offence,  and  for  life  for  the  second  ;  and,  if 
he  be  beneficed,  he  shall  for  the  first  offence  be  imprisoned 
mx  months,  and  forfeit  a  year's  value  of  his  benefice ;  for 
the  second  offence  he  shall  be  deprived,  and  suffer  one 
year's  imprisonment ;  and,  for  the  third,  shall  in  like 
manoer  be  deprired,  and  suffer  imprisonment  for  life: 
•Dd  \Smnf  p«r$on  whatsoever  shall  in  plays,  songs  or  other 
open  words,  speak  any  thing  in  derogation,  depraving  or 
despising  of  the  said  book,  or  shall  forcibly  prevent  the 
readtng  of  it,  or  cause  any  other  service  to  be  used  in  its 
stead,  he  shall  forfeit,  for  the  first  offence,  a  hundred 
nar'  the  second,  four  hundred  ;  and,  for  the  third, 

■ha:  all  his  goods  and  chattels,  and  suffer  impri- 

sonment for  life.  These  penalties  were  framed  in  the 
infancy  of  our  present  establishment,  when  the  disciples 
of  Rome  and  of  Oenera  united  in  inveighing  with  the 
utmost  bitterness  against  the  English  litui^ ;  and  the 
terror  of  these  laws  (for  they  seldom,  if  ever,  were  fully 
executed)  proved  a  principal  means,  under  providence,  of 
preserving  the  purity  as  well  as  decency  of  our  national 
worship.  Nor  can  their  continuance  to  this  time  (of  the 
milder  penalties  at  least)  be  thought  too  severe  and  in- 
tolerant, so  far  as  they  are  levelled  at  the  offence,  not  of 
thi  !(*rently  from  the  national  Church,  but  of  railing 

at  tii.ii  <  iiiirch  znA  ohttrueting  its  ordinances,  for  not  sub- 
mitting its  public  judgment  to  the  private  opinion  of 
others.  For  though  it  is  clear  that  no  restraint  should 
be  hud  upon  rational  and  dispassioiiate  discussions  of  the 
rectitnde  and  propriety  of  the  established  mode  of  worship, 
yet  contumely  and  contempt  are  what  no  establishment 
can  tolerate.]] 

V.  Another  offence  against  Ood  and  religion  is  that  Qof 
profiuie  and  common  iwearing  and  curring.  By  the  last 
statute  attainst  which,  U)  Geo.  II.  c.  21,  which  repeals  all 


236  BOOK  VI.— OF  CBIMBS. 

[[former  ones,  every  labourer,  sailor  (p)  or  soldier  profanely 
cursing  or  swearing,  shall  forfeit  one  Hliilling ;  every  other 
person  under  the  degree  of  a  gentlenmn,  two  shillings ; 
and  every  gentleman  or  person  of  superior  rank,  five  shil- 
lings to  the  poor  of  the  parish]]  wherein  such  oH'ence  was 
committed;  Qand  on  a  second  conviction  double,  and  for 
every  subsequent  ofience  treble,  the  sum  first  forfeited, 
with  all  charges  of  conviction  ;  and  in  default  of  payment 
shall  be  sent  to  the  house  of  correction  for  ten  days.  Any 
justice  of  the  peace  may  convict  upon  his  own  hearing  or 
the  testimony  of  one  witness  :  and  any  constable  or  peace 
officer,  upon  his  own  hearing,  may  secure  any  ofi'ender 
and  carry  him  before  a  justice,  and  there  convict  him  ;]] 
but  the  conviction  must  be  within  eight  days  after  the 
committal  of  the  offence.  [[If  the  justice  omits  his  duty, 
he  forfeits  five  pounds,  and  the  constable  forty  shillings.]] 

VI.  Another  offence  of  the  deftuii|iiiwii  under  consider- 
ation is  that  of  using  pretended  witchcraft,  conjuration, 
enchantment  and  sorcery.  Our  law  once  included  in  the 
list  of  crimes  that  of  actual  witchcraft  or  intercourse  with 
evil  spirits ;  and  though  it  has  now  no  longer  a  place 
among  them,  its  exclusion  is  not  to  be  understood  as  im- 
plying a  denial  of  the  possibility  of  such  an  oflence.  To 
deny  this  would  be  to  contradict  Qthe  revealed  word  of 
God  in  various  passages  both  of  the  Old  and  New  Tes- 
tament ;  and  the  thing  itself  is  a  truth  to  which  every 
nation  in  the  world  hath  in  its  turn  borne  testimony,  either 
by  examples  seemingly  well  attested,  or  by  prohibitory 
laws,  which  at  least  suppose  the  possibility  of  a  conm)erce 
with  evil  spirits.  The  civil  law  punishes  with  death  not 
only  the  sorcerers  themselves,  but  also  those  who  consult 
them(y),  imitating  in  the  former  the  express  law  of  God(r), 
"  Thou  shalt  not  suffer  a  witch  to  live."     And  our  laws, 

(p)  Also  persons  "  belonging  to  the  t.2,  art.  2. 
navy"  are  liable  to  sutfet  surli  punish-  (f)  Cod.  1.9,  c.  18. 

meal  as  a  court  martial  shall   think  (r)  Exod.  xxii.  18. 

proper  lu  ioBict.     22  Geo.  2,  c.  33, 
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[[both  before  and  since  the  Conquest  have  been  equally 
peiiali  ranking  this  crime  in  the  same  class  with  heresy, 
•od  condemning  both  to  the  flames  («).  The  President 
Montesquieu  (0  ranks  them  also  both  together,  but  with 
a  very  diflVrent  view :  laying  it  down  as  an  important 
maxim,  that  we  ought  to  be  very  circumspect  in  the  pro- 
secution of  magic  and  heresy ;  because  the  most  unexcep- 
tionable conduct,  the  purest  morals,  and  the  constant 
practice  of  every  duty  in  life,  are  not  a  sufficient  security 
against  the  suspicion  of  crimes  like  these.  And  indeed, 
the  ridiculous  stories  that  are  generally  told,  and  the  many 
impostures  and  delusions  that  have  been  discovered  in  all 
ages,  are  enough  to  demolish  all  iiuth  in  such  a  doubtful 
crime  :  if  the  contrary  evidence  were  not  also  extremely 
strong.  Wherefore  it  seems  to  be  the  most  eligible  way 
to  conclude,  with  an  ingenious  writer  of  our  own  (u),  that 
in  general  there  has  been  such  a  thing  as  witchcrafl,  though 
one  cannot  give  credit  to  any  particular  modem  instance 
of  it. 

Our  forefathers  were  stronger  believers  when  they  en- 
acted, by  statute  33  Hen.  VIII.  c.  8,  all  witchcrafl  and 
sorcery  to  be  felony  without  benefit  of  clergy  :  and  again, 
by  Stat  1  Jac.  I.  c.  12,  that  all  persons  invoking  any  evil 
'  <>r  consulting,  covenanting  with,  entertaining,  em- 
_,  feeding  or  rewarding  any  evil  spirit;  or  taking 
up  dead  bodies  from  their  graves  to  be  used  in  any  witch- 
craft, sorcery,  charm  or  enchantment ;  or  killing  or  other- 
wise hurting  any  person  by  such  infernal  arts ;  should  be 
guilty  of  felony  and  suffer  death.  And  if  any  person 
should  attempt,  by  sorcery,  to  discover  hidden  treasure,  or 
to  restore  stolen  goods,  or  to  provoke  unlawful  love,  or  to 
hurt  any  man  or  beast,  though  the  same  were  not  effected, 
be  or  she  should  sutler  imprisonment  and  pillory  for  the 
first  offence,  and  death  for  the  second.  These  acts  con- 
tinued in  force]]  until  modem  times,  Qto  the  terror  of  all 

(I)  3  iMl.  44.  («)  Mf.  AddiMS,  SfMt  No.  117. 

(I)  Sp.1^  b  li.  c.  .V 
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[[antient  females  in  the  kingdom  :  and  many  poor  wretches 
were  sacrificed  thereby  to  the  pr-  "  <f  their  neighbonni 
and  their  own  illusions  ;  not  a  f<  ,;,  by  some  means 

or  other,  confessed  the  fact  at  the  gallows.  But  all  exe- 
cutions for  this  dubious  crime  are  now  at  an  end,  our 
legislature  having  at  length  followed  the  wise  example  of 
Louis  XIV.  in  France,  who  thought  proper  by  an  edict 
to  restrain  the  tribunals  of  justice  from  receiving  informa- 
tions of  witchcraft  (x).  And  accordingly  it  is  with  us 
enacted  by  stat.  9  Geo.  II.  c.  5,  that  no  prosecution  shall 
for  the  future  be  carried  on  against  any  person  for  witch- 
craft, sorcery,  enchantment  or  conjuration,  or  for  charging 
another  with  any  such  offence  (y)]]  But  by  the  same  sta- 
tute persons  pretending  to  use  witchcraft,  tell  fortunes  or 
discover  stolen  goods  by  skill  in  any  occult  or  crafty  sci- 
ence, are  punishable  by  imprisonment ;  and  by  5  Geo.  IV. 
c.  83,  s.  4,  persons  using  any  subtle  craft,  means  or  device, 
by  palmistry  or  otherwise,  to  deceive  his  majesty's  sub- 
jects, are  to  be  deemed  rogues  and  vagabonds  (z),  and  to 
be  punished  with  imprisonment  and  hard  labour. 

VII.  QA  seventh  species  of  offenders  in  this  class  are 
all  religious  impostors ;  such  as  falsely  pretend  an  extra- 
ordinary commission  from  heaven ;  or  terrify  and  abuse 
the  people  with  false  denunciations  of  judgments.  These, 
as  tending  to  subvert  all  religion,  by  bringing  it  into 
ridicule  and  contempt,  are  punishable  by  the  temporal 
courts  with  fine,  imprisonment  and  infamous  corporal 
punishment  (a).]] 

VIII.  Simony  is  also  to  be  considered  as  an  offence 
against  religion,  Qby  reason  of  the  sacredness  of  the  charge 
which  is  thereby  profanely  bought  and  sold.]]     Its  nature 

(x)  Voltaire, Sied. Louis  14,  c. 29;  bj  her  too  credulous  neigbboura,  who 

Mod.  Ud.  Hist.  XXV.  215.  sospected  ber  of  witchcraft.— Chris- 

(y)  This  act  is  said  to  have  passed  tiao's  Blackstooe,  in  notii. 
iocoDsequeoceof  an  old  woroao  being  (t)  Vide  post, 

drawoad  at  Tring,   in  Hertfordshire,  {a)  Hawk.  P.  C.  b.  1,  c.  5,  s.  3. 
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and  the  punishmeiit  to  which  it  is  subject  having  been 
already  described  in  a  former  part  of  this  work,  where  we 
treated  of  the  endowments  and  provisions  of  the  Church (6), 
it  will  be  unneoeaaary  to  recur  to  them  in  this  place,  and 
we  shall  pass  on  to  conaider — 

IX.  ^Profanation  of  the  Lortft  Day^  commonly  but 
improperly  called  tahbatk  brtaking^  which  is  a  ninth 
ofience  of  the  dasa  now  in  question.  For  as  it  is  deemed 
by  the  best  authorities  on  religious  subjects  to  be  a  violao 
tioa  of  the  divine  law,  under  the  new  as  well  as  the  old 
dii^Mnaation,  so  there  is  a  [[notorious  indecency  and 
scandal  in  permitting  any  secular  business  to  be  publicly 
transacted  on  that  day  in  a  country  professing  Chris- 
tianity :3  and  it  is  found  in  fact  that  a  [[corruption  of 
morals  usually  follows  its  profanation.]]  It  is  unquestion- 
able, besides,  that  Qthe  keeping  one  day  in  seven  holy  as 
a  time  of  relaxation  and  refreshment,  as  well  as  for  public 
worship,  is  of  admirable  service  to  a  state  considered 
merely  as  a  civil  institution.  It  humanizes  by  the  help  of 
conversation  and  society  the  manners  of  the  lower  classes, 
which  would  otherwise  degenerate  into  a  sordid  ferocity 
and  savage  selfishness  of  spirit  It  enables  the  indus- 
trioos  workman  to  pursue  his  occupation  in  the  ensuing 
week  with  health  and  cheerfulness;  it  imprints  on  the 
minds  of  the  people  that  sense  of  their  duty  to  God,  so 
necessary  to  make  them  good  citizens,  but  \\ '  '  \  f  would 
be  worn  out  and  e&oed  by  an  unrenutt<Mi  lance  of 

labour  without  any  stated  times  of  recalling  them  to  the 
worship  of  their  Maker ;  and  therefore  the  laws  of  King 
Athelstane  (c)  forbade  all  merchandizing  on  the  Lord's 
day,  under  very  severe  penalties ;  and  by  the  statute  27 
Urn.  VI.  c.  5,  no  fair  or  market  shall  be  held  on  Good 
Fridays  or  any  Sunday  (except  the  four  Sundays  in  har- 
vest,)^ unless  for  necessary  victual,  Qon  pain  of  forfeiting 

(ft)  VUt  Mpw  v^  lii.  pp.  66,  M,         («)  C.  24. 
119-113. 
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[[the  goods  exposed  to  sale.  By  stat.  also  1  Car.  I.  c.  1, 
no  persons  shall  assemble  out  of  their  own  parishes  for 
any  sport  whatever  upon  this  day  ;  nor  in  their  parishes 
shall  use  any  bull  or  bear  baiting,  interludes,  plays  or 
other  unlawful  exercises  or  pastimes,  on  puin  thut  every 
offender  shall  pay  three  shillings  and  four  pence  to  the 
poor.]]  Moreover,  by  stat.  29  Car.  II.  c.  7,  no  person  is 
allowed  to  do  any  work  of  their  ordinary  calling  u[>on 
the  Lord's  day,  works  of  necessity  and  charity  only  ex- 
cepted, on  pain  that  every  person  of  fourteen  years  so 
offending  shall  forfeit  five  shillings ;  and  that  no  person 
shall  publicly  expose  to  sale  any  wares  whatever  upon  the 
Lord's  day,  upon  pain  of  forfeiting  the  goods ;  and  that 
no  drover  or  the  like  shall  travel  or  come  into  his  inn  or 
lodging  on  that  day,  upon  pain  of  forfeiting  twenty  shil- 
lings ;  and  that  no  person  on  that  day  shall  serve  or  exe- 
cute any  process,  except  for  treason,  felony  or  breach  of 
the  peace,  and  that  such  service  shall  be  void  to  all  intents 
and  purposes  whatever  ((/).  To  which  provisions  we  may 
add  that  of  21  Geo.  lU.  c.  49,  that  any  house  which  shall 
be  used  for  public  entertainment  or  public  debate  on  the 
Lord's  day,  and  to  which  persons  shall  be  admitted  by 
the  payment  of  money,  shall  be  deemed  a  disorderly  house, 
and  subject  to  the  punishment  which  the  law  provides  in 
the  case  of  houses  of  that  description. 

(d)  See  alM  ado  carriers,  3  Car.  1,  as  to  killing  game  oo  Sunday,  1  &  2 

c.  1  ;  as  to  6»h  carriages,  2  Geo.  3,  Will.  4,  c.  32.   s.  3.     Et  vide,  as  to 

c.  15  i  aa  to  bakeis.  34  Geo.  3.  c.  61 ;  construction  of  statute  29  Car.  2,  San- 

50  Geo.  3,  c.  73.  t.  3  ;  1  &  2  Geo.  4,  dimao  v.  Breach.  7  Bam.  it  Cres.  96; 

c.  50,  s.  1 1  ;  as  to  bakers  in  London,  Peate  v.  Dicken,  5  Tyr.  116;  Scarfe  i'. 

3Geo.  4.c.cxvi.  s.  16;  astowatermen  Morgan,   1  II.  &  11.292. 
on  the  TbaaMB,  7  &  8  Geo.  4,  c.  Izxv. ; 
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CHAPTER  Mil. 

OP  OPPBNCB8  AGAINST  THE  LAW  OF  NATIONS. 


[[AocoBDiNO  to  the  method  marked  out  in  the  preceding 
chapter,  we  are  next  to  consider  the  offences  more  imme- 
diately repugnant  to  that  universal  law  of  society,  which 
regulates  the  mutual  intercourse  between  one  state  and 
another;  those,  at  lea&t,  which  are  particularly  animad- 
verted on,  as  such,  by  the  English  law. 

The  law  of  nations,]]  to  which  we  have  before  had  occa- 
sion briefly  to  advert  (a),  is  a  system  of  rules  [[established 
by  universal  consent,  among  the  civilized  inhabitants  of 
the  world  (6);  in  order  to  decide  all  disputes,  to  regulate 
all  ceremonies  and  civilities,  and  to  ensure  the  observance 
<  r        '     •  and  good  faith,  in  that  li  '  ise  which  must 

i.  y  occur  between  two  or  Di>  jiendent  states, 

and  the  individuals  belonging  to  each:   being  founded 
•  this  general  principle,  that  different  nationft  «>> 
ne  of  peace,  to  do  one  another  all  the  good  they 
and  in  time  of  war,  as  little  harm  as  possible,  without 
prejudice  to  their  own  real  interests  (c).     And  as  none  of 
these  states  will  allow  a  superiority  in  the  other,  therefore 
neither  can  dictate  or  prescribe  the  rules  of  this  law  to  the 
rei»t ;  but  such  rules  must  necessarily  result  from  those 
principles  of  natural  justice,  in  which  all  the  learned  of 
every  nation  agree,  or  they  depend  upon  mutual  compacts 
or  treatiea  between  the  respective  communities;]]  in  the 
construction  of  which,  there  is  also  no  law  to  resort  to, 
but  that  of  nature  and  reason,  Qbeini;  the  only  one  in 

(*)  Fr.  1.  1.0. 
VOL.  IV.  B 
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[[which  all  the  contracting  parties  are  equally  conversant, 
and  to  which  they  are  equally  subject. 

lu  arbitrary  states  this  law,  whenever  it  contradicts,  or 
is  not  provided  for  by  the  municipal  law  of  the  country, 
is  enforced  by  the  royal  power;  but,  since  in  England  no 
royal  power  can  introduce  a  new  law,  or  suspend  the  exe- 
cution of  the  old,  therefore  the  law  of  nations,  wherever 
any  question  arises  which  is  properly  the  object  of  its 
jurisdiction,  is  here  adopted  in  its  full  extent  by  the  com- 
mon law,  and  held  to  be  the  law  of  the  land.  And  those 
acts  of  parliament,  which  have  from  time  to  time  been 
made  to  inforce  this  universal  law,  or  to  fucilitate  the  execu- 
tion of  its  decisions,  are  not  to  be  considered  as  introduc- 
tive  of  any  new  rule,  but  merely  as  declaratory  of  the  old 
fundamental  constitutions  of  the  kingdom,  without  which 
it  nmst  cease  to  be  a  part  of  the  civilized  world.  Thus, 
in  mercantile  questions,  such  as  bills  of  exchange  and 
the  like  (d),  and  in  all  marine  causes,  relating  to  freight, 
average,  demurrage,  insurances,  bottomry,  and  others  of 
a  similar  nature  (e),  the  law  merchant  (/ )  is,]]  in  general, 
[[constantly  adhered  to. 

But  though  in  civil  transactions  and  questions  of  pro- 
perty between  the  subjects  of  different  states,  the  law  of 
nations  has  much  scope  and  extent,  as  adopted  by  the  law 
of  England ;  yet  the  present  branch  of  our  inquiries  will 
fall  within  a  narrow  compass,  as  offences  against  the  law 
of  nations  can  rarely  be  the  object  of  the  criminal  law  of 
any  particular  state-  For  offences  against  this  law  are 
principally  incident  to  whole  states  or  nations;  in  which 
case  recourse  can  only  be  had  to  war,  which  is  an  appeal 
to  the  God  of  hosts,  to  punish  such  infractions  of  public 
faith  as  are  committed  by  one  independent  people  against 
another;  neither  state  having  any  superior  jurisdiction  to 
resort  to  upon  earth,  for  justice.  But  where  the  individuals 
of  any  state  violate  this  general  law,  it  is  then  the  interest 

(d)  Vide  sup.  vol.  ii.  p.  162.  (/)  Vide  tup.  vol.  i.  p.  54. 

(«)  Vide  tup.  vol.  ii.  p.  184. 
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[]bs  well  as  duty  of  the  goTernroent,  under  which  they 
lire,  to  animadvert  upon  them  with  a  becoming  severity, 
that  the  peace  of  the  world  may  be  maintained.  For  in 
vain  would  nations,  in  their  collective  capacity,  observe 
theae  univeraal  rules,  if  private  subjects  were  at  liberty  to 
break  them  at  their  own  discretion,  and  involve  the  two 
iitates  in  a  war.  It  is,  therefore,  incumbent  upon  the  na- 
tion injured,  first,  to  demand  satisfaction  and  justice  to  be 
done  on  the  offender,  by  the  state  to  which  he  belongs ; 
and  if  that  be  refused  or  neglected,  the  sovereign  then 
avows  himself  an  accomplice  or  abettor  of  his  subject's 
crime,  and  draws  upon  his  community  the  calamities  of 
foreign  war. 

The  principal  offences  against  the  law  of  nations,  ani- 
madverted on  as  such  by  the  municipal  laws  of  England, 
are  of  three  kinds :  1.  V^iolution  of  safe-conducts;  2.  In- 
fringement of  the  rights  of  ambassadors ;  and,  3.  Piracy. 

I.  At  to  the  first,  violaiioH  of  safe-conducts  or  passportSf 
expreaaly  granted  by  the  sovereign  or  his  ambassadors  (^), 
to  the  subjects  of  a  foreign  power,  in  time  of  mutual  war ; 
or  committing  acts  of  hostilities  against  such  as  are  in 
amity,  leigiie,  or  trace  with  us,  who  are,  in  this  case, 
under  a  general  implied  safe-conduct;  these  are  breaches  of 
the  public  faith,  without  the  preservation  of  which  there 
ean  be  no  intercourse  or  commerce  between  one  nation 
and  another.  And  such  offences  may,  according  to  the 
writers  upon  the  law  of  nations,  be  a  just  ground  of  a  na- 
tional war;  since  it  is  not  in  the  power  of  the  foreign 
prince  to  cause  justice  to  be  done  to  his  subject  by  the 
*  i'linquent,  but  he  must  require  it  of  the 

\\      -        - -  :>.     And  as  during  the  continuance  of  any 

safe-conduct,  either  express  or  implied,  the  foreigner  is 
under  the  protection  of  the  king  and  the  law ;  and  more 
especially  an  it  Im  one  of  the  articles  of  Magna  Charta{h\ 
that  fon-igti  merchants  should  be  entitled  to  safe-conduct 

(f)  VMta.Mp.vol.H.p.  616.  (*)  9  Hm.  S.  c  SO. 

b2 


244  BOOK  VI.— K>P  CR1MB8. 

Qand  security  throughout  the  kingdom ;  there  is  no  qacf- 
tion  but  that  any  violation  of  either  the  person  or  pro- 
perty of  such  foreigner  may  be  punished  by  indictment 
in  the  name  of  the  sovereign,  whose  honour  is  more  par- 
ticularly engaged  in  supporting  his  own  safe-conduct. 
And,  when  this  malicious  rapacity,  was  not  confined  to 
private  individuals,  but  broke  out  into  general  hostilities, 
by  the  statute  2  Hen.  V.  st.  1,  c.  6,  breaking  of  truce  and 
8afe-conducti«,  or  abetting  and  receiving  the  truce  breakers, 
was,  in  adirmance  and  support  of  the  law  of  nations, 
declared  to  be  high  treason  against  the  crown  and  dignity 
of  the  king;  and  conservators  of  truce  and  safe-conducts 
were  appointed  in  every  port,  and  empowered  to  hear  and 
determine  such  treasons  when  committed  at  sea,  according 
to  the  anticnt  marine  law  then  practised  in  the  admiral's 
court.  Which  statute,  so  far  as  it  made  these  ofl'ences 
amount  to  treason,  was  suspended  by  14  Hen.  VI.  c.  8, 
and  repealed  by  20  Hen.  VI.  c.  11,  but  revived  by  29 
Hen.  VI.  c.  2,  which  gave  the  same  powers  to  the  lord 
chancellor,  associated  with  either  of  the  chief  justices,  as 
belonged  to  the  conservators  of  truce  and  their  assessors ; 
and  enacted  that,  notwithstanding  the  party  be  convicted 
of  treason,  the  injured  stranger  should  have  restitution  out 
of  his  effects,  prior  to  any  claim  of  the  crown.  And  it  is 
farther  enacted  by  the  statute  31  Hen.  VI.  c.  4,  that  if  any 
of  the  king's  subjects  attempt  or  offend  upon  the  sea,  or  in 
any  port  within  the  king's  obeisance,  against  any  stranger 
in  amity,  league  or  truce,  or  under  safe-conduct,  and  espe- 
cially by  attaching  his  person,  or  spoiling  him  or  robbing 
him  of  his  goods;  the  lord  chancellor,  with  any  of  the 
justices  of  either  the  King's  Bench  or  Common  Pleas,  may 
cause  full  restitution  and  amends  to  be  made  to  the  party 
injured. 

It  is  to  be  observed,  that  the  suspending  and  repealing 
acts  of  the  fourteenth  and  twentieth  years  of  Henry  the 
Sixth,  and  also  the  reviving  act  of  the  twenty-ninth  of 
the  same  monarch,  were  only  temporary,  so  that  it  should 
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[[seem  that,  after  the  expiration  of  them  all,  the  statute  of 
the  second  year  of  Henry  the  Fifth  continued  in  full  force ; 
but  yet  it  is  considered  as  extinct  by  the  statute  14 
Edw.  IV.  c.  4,  which  revives  and  confirms  all  statutes 
and  ordinances  made  before  the  accession  of  the  house 
of  York,  against  breakers  of  amities,  truces,  leagues  and 
safe-conducts,  with  an  express  exception  to  the  statute  of 
2  Hen.  V.  c.  6.  But  however  that  may  be,]]  it  was,  ac- 
cording to  Blackstone,  [[finally  repealed  by  the  general 
•tmtates  of  Edw.  VI.  and  Queen  Mary,  for  abolishing  new 
created  treasons;  though  Sir  Matthew  Hale  seems  to  ques- 
tion it,  as  to  treason  committed  on  the  8ea(»).  But  the 
8latut«'  off^l  II»n.  VI.  remains  in  full  force  to  this  day  (A). 

II.  Ah  tu  Ute  rights  of  ambassadors,  which  are  also 
establi)«hcd  by  the  law  of  nations,  and  are  therefore  matter 
of  univeriial  concern,  they  have  formerly  been  treated  of 
at  large,[]  in  that  part  of  this  work  in  which  we  discussed 
the  nature  and  extent  of  the  royal  prerogative ;  and  it  may 
be  recollected,  that  any  violation  of  them  amounts,  by  ex- 
preM  legislative  enactment,  to  a  crime  of  a  highly  penal 
nature  (/). 

[[III.  Lastly,  the  crime  of  piracy,  or  robbery  and  depre- 
dation upon  the  high  seas,  is  an  oflTence  against  the  uni- 
Teraal  law  of  society;  a  pirate  being,  according  to  Sir 
Edward  Coke  (m),  hostis  humani  generis.  As,  therefore, 
he  has  renounced  all  the  benefits  of  society  and  govern- 
ment, and  has  reduced  himself  afresh  to  the  savage  state 
of  nature,  by  declaring  war  against  all  mankind,  all  man- 
iitt  declare  war  against  him;  so  that  every  com- 
bath  a  right,  by  the  rule  of  self-defence,  to  inflict 
that  punishment  upon  him,  which  every  individual  would, 
in  a  state  of  nature,  have  been  otherwise  entitled  to  do, 
for  any  invasion  of  his  person  or  personal  property. 

(O  I  Htl.P.C.Se?.  (0  Vida  Mp.  vol.  ii.  p.  613. 

(k)  VMarap.fel.U.p.807.  («)  3  laM.  113. 
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QBy  the  antient  common  law,  piracy,  if  committed  by  a 
subject,  was  held  to  be  a  species  of  treason,  being  contrary 
to  his  natural  allegiance,  and  by  an  alien,  to  be  felony  only; 
but  now,  since  the  statute  of  treasons,  25  Edw.  III.  c.  2, 
it  is  held  to  be  only  felony  in  a  subject  (n).  Formerly,  it 
was  only  cognizable  by  the  admiralty  courts,]]  whose  pro- 
ceedings, as  we  have  elsewhere  remarked  (o),  are  founded  in 
a  great  measure  upon  the  rules  of  the  civil  law  (p).  QBut, 
it  being  inconsistent  with  the  Ubcrtics  of  the  nation,  that 
any  man's  life  should  be  taken  away,  unless  by  the  judg- 
ment of  his  peers,  or  the  common  law  of  the  land,  the 
statute  28  Hen.  VIII.  c.  15,  established  a  new  jurisdiction 
for  this  purpose,  which  proceeds  according  to  the  course 
of  the  common  law,  and  of  which  we  shall  say  more  here- 
after (y). 

The  offence  of  piracy,  by  common  law,  consists  in  com- 
mitting those  acts  of  robbery  and  depredation  upon  the 
high  seas,]]  or  other  places  where  the  admiralty  has  juris- 
diction, [[which,  if  committed  upon  land,  would  have 
amounted  to  felony  there  (r).  But  by  statute,  some  other 
offences  are  made  piracy  also;  as,  by  stat  11  &  12 
Will.  III.  c.  7,3  (made  perpetual  by  6  Geo.  I.  c.  19,)  \jf 
any  natural  born  subject  commits  any  act  of  hostility  upon 
the  high  seas,  against  others  of  his  majesty's  subjects, 
under  colour  of  a  commission  from  any  foreign  power ; 
this,  though  it  would  be  only  an  act  of  war  in  an  alien, 
shall  be  construed  piracy  in  a  subject.  And  farther,  any 
commander,  or  other  seafaring  person,  betraying  his  trust, 
and  running  away  with  any  ship,  boat,  ordnance,  ammuni- 
tion or  goods,  or  yielding  them  up  voluntarily  to  a  pirate ; 
or  conspiring  to  do  these  acts ;  or  any  person  assaulting 
the  commander  of  a  vessel  to  hinder  him  from  fighting  in 
defence  of  his  ship,  or  confining  him,  or  making  or  en- 

(m)  3  In*t  113.  (f)  Vide  pcwt.  Chapter  oo  Coam. 

(o)  Vide  tup.  vol.  iii.  p.  726.  (r)  Hawk.  P.  C.  b.  1.  c.  37 ;  vide 

(p)  Hiwk.  P.  C.  b.  I .  c.  37, 1.  3.         cup.  vol.  i.  p.  108 ;  vol.  iu.  p.  725. 
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Qdettvouring  to  make  a  rerolt  on  board  («),  shall  for  each 
of  these  offences  be  adjudged  a  pirate,  felon,  and  robber.]] 

Q By  the  statute  8  Geo.  I.  c.  24,  the  trading  with  known 
pirates,  or  furnishing  them  with  stores  or  ammunition,  or 
fitting  out  any  vessel  for  that  purpose,  or  in  anywise  con- 
sulting, combining,  confederating,  or  corresponding  with 
them;  or  the  forcibly  boarding  any  merchant  vessel, 
_'h  without  seizing  or  carrying  her  off,  and  destroying 
.  :.irowing  any  of  the  goods  overboard,  shall  be  deemed 
piracy. 

By  statute  18  Geo.  II.  c.  30,  aoj  natural  bom  subject 
or  denizen,  who  in  time  of  war  shall  commit  hostilities  at 
sea  against  any  of  his  fellow  subjects,  or  shall  assist  an 
enemy,  on  that  element,  is  liable  to  be  tried  and  convicted 
as  a  pirate  (<)•]] 

Lastly,  in  our  own  times,  a  farther  addition  has  been 
made  to  the  list  of  piratical  offences ;  for  with  a  view  of 
putting  an  effectual  stop  to  the  slave  trade  (m),  the  statute 
6  Geo.  IV.  c.  1 13  (amended  as  to  punishment  by  7  Will.  IV. 
k  1  Vict.  c.  91,  and  extended  by  6  k  1  Vict  c.  98,  s.  1), 
Miacts,  that  if  any  British  subject,  wherever  residing,  and 
whether  within  the  dominion  of  Great  Britain  or  of  any 
foreign  country,  or  in  the  colonies,  or  in  places  under  the 
goremment  of  the  Bast  India  Company,  shall  (except  in 
some  particular  cases  therein  specified),  within  the  jurisdic- 
tion of  the  Admiralty,  knowingly  convey,  or  assist  in  con- 
veying, pMsons  as  slaves,  or  to  be  dealt  with  as  slaves,  or 
ship  them  for  that  purpose,  he  shall  be  deemed  guilty  of 
piracy,  felony,  and  robbery,  and  shall  be  liable  to  be  trans- 

(•)  VMt  R. ».  M'Gngor.  I  C«r.  &  Mt  noMdiaf  dm  llUiUi  part  at  th« 

Kir.  430;  R.*.Hwti»|*,  I  M.  C.  C.  valM  of  tW cwge oa bowd ;  udMch 

R  ta.  iPMsdad  MMMs  •kail  alw  b*  MtitM 

(I)  BiMtowt  I— MfcMUi,— 4ir  H  tU  pmin  af  Ommwkk  llwyitil 


Uw  inf  IM  wUtfaiy  f  fitwcy,  mm-  (*U«M^voLiLp.407).  AadfirtlMr. 

■■■Jwi  or  MMNB  WM»M,  Md  tb*  ibal  if  ^  Mwadtr  display*  cow- 

widM**  9t  mmm  tMm  to  My  pirm*  aidiM,  h*  iMI  ferfcit  ill  bit  tngw* 

Ileal  aafifiaMt.  Mt  «MhM  l«  •  wad  adfcriia  womba  iapiiaoawMl. 


bMaiy  M  ba  divided  ■■■^il  ibMi,  («)  Vid*  a«p.  voL  i.  p.  103. 
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ported  for  life,  or  for  any  terra  not  less  than  fifteen  years, 
or  to  be  imprisoned  (with  or  without  hard  labour)  for  any 
terra  not  exceeding  three  years  (*). 

Until  very  recent  tiroes  the  punishment  for  piratical 
ofi'eoces  was  death ;  but  it  was  at  length  thought  ex|)e<lieiit 
to  relax  this  severity,  and  by  stat.  7  Will.  IV.  6c  1  Vict.  c. 
88,  it  was  enacted,  that  whoever  shall  be  convicted  of  any 
offence  by  the  statutes  therein  referred  to,  amounting  to 
piracy,  and  made  punishable  with  death,  shall  be  liable 
to  be  transported  for  any  terra  not  less  than  fifleen  years, 
or  to  be  imprisoned  (with  or  without  hard  labour)  for  any 
term  not  more  than  three  years.  It  is  farther  provided, 
however,  by  the  same  statute,  that  whoever,  with  intent  to 
commit,  or  at  the  time  of  or  immediately  before  or  after 
committing,  the  crime  of  piracy,  shall  assault  with  intent 
to  murder,  or  stab  or  wound,  or  unlawfully  do  any  act  by 
which  the  life  of  any  person  on  board  any  vessel  may  be 
endangered,  shall  suffer  death  as  a  felon. 

[[These  are  the  principal  cases  in  which  the  statute  law 
of  England  interposes  to  aid  and  enforce  the  law  of 
nations,  as  a  part  of  the  common  law,  by  inflicting  an 
adequate  punishment  upon  offences  against  that  universal 
law,  committed  by  private  persons.  We  shall  proceed  in 
the  next  chapter  to  consider  offences  which  more  imme- 
diately affect  the  executive  power  of  our  own  particular 
state,  or  the  sovereign  and  his  government;  which  species 
of  crimes  branches  itself  into  a  much  larger  extent  than 
either  of  those  of  which  we  have  already  treated.]] 
(i)  A*  to  thii  tuiate  tee  R.  v.  ZulueU,  1  Car.  it  Kir.  215. 
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CHAPTER  IX. 

OP  OFFENCES  AGAINST  PUBLIC  JUSTICE. 


Wb  are  now  arrived,  according  to  the  arrangement  before 
laid  down(<i),  at  the  consideration  of  offences  against  pubhc 
justice.  Of  these  some  are  felonious,  others  only  misde- 
meanors. 

I.  Stea/in^f  injuring,  and  falsifying  records  are  high 
offences  against  public  justice.  For,  as  observed  by  Sir 
W.  Blacksione  Qno  man's  property  would  be  safe  if  records 
might  be  suppressed  or  falsified,  or  person's  names  be 
falsely  usurped  in  courts,  or  before  their  public  officers.]] 
It  is  accordingly  enacted  {b)  by  7  &  8  Geo.  IV.  c.  29, 
s.  21,  that  if  any  person  shall  steal,  or  for  any  fraudulent 
purpose  take  from  its  place  of  deposit,  or  from  any  per- 
son baring  the  lawful  custody  thereof;  or  shall  mali- 
ciously obliterate,  injure,  or  destroy  any  record,  writ, 
return,  panel,  process,  interrogatory,  deposition,  atiidavit, 
rule,  order,  or  warrant  of  attorney,  or  any  original  docu- 
ment whatever  belonging  to  any  court  of  record  or  of 
equity,  or  relating  to  any  matter  pending  in  any  court 
of  record  or  of  equity  ;  such  offender  shall  be  guilty  of  a 
misdemeanor,  and  may  be  transported  for  seven  years, 
or  suffer  such  other  punishment,  by  fine  or  imprison- 
ment (with  or  without  hard  labour  or  solitary  confine- 
ment), as  the  court  shall  award.  Likewise  by  11  Geo. 
IV.  k  1  Will.  IV.  c.  66,  s.  11,  to  acknowledge  any  deed 

<«)  VMtap.  p.  IS3.  fanMrMncUMaliMilibwl>j«^coa* 

(*)  A  pf«*ioM  Ml  of  lU»  MiriM      l«U*4  b  6  Hm.  6.  e.  12. 
(7  Ai  B  UMk  4    '    f-'^  repMM  lU 
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to  be  enrolled,  cognovit  aetiomem^  or  judgment,  in  the 
name  of  another  person  not  privy  to  the  same;  or  to  ac- 
knowledge any  recognizance  or  bail  (whether  filed  or 
not  (c) )  in  the  name  of  any  other  person  not  privy  to  the 
same,  before  any  court,  judge,  or  other  person  lawfully 
authorized  to  take  any  recognizance  or  bail,  is  felony,  and 
punishable  by  transportation  for  life,  or  any  time  not  less 
than  seven  years,  or  by  imprisonment,  with  or  without 
hard  labour  and  solitary  confinement,  for  not  more  than 
four  years  or  less  than  two  years.  Again,  by  1  &  2  Vict.  c. 
94,  (intituled  "An  Act  for  keeping  safely  the  Public  Re- 
cords,") s.  19,  it  is  enacted,  that  for  any  person  employed  in 
the  public  record  office  by  that  act  established,  to  certify 
any  writing  as  a  true  copy  of  a  record  in  the  custody  of  the 
Master  of  the  Rolls,  knowing  the  same  to  be  false  in  any 
material  part ;  and  for  any  person  to  counterfeit  the  sig- 
nature of  an  assistant  record  keeper,  or  the  seal  of  the 
office,  shall  be  felony,  and  punishable  with  transportation 
for  life,  or  not  less  than  seven  years,  or  imprisonment  for 
not  more  than  four  nor  less  than  two  years.  And  lastly,  by 
7  &  8  Vict.  c.  19,  ("  An  Act  for  regulating  the  Bailiffs  of  In- 
ferior Courts,")  s.  5,  it  is  provided,  that  for  every  such  court 
a  seal  shall  be  made  under  the  direction  of  the  judge,  and 
that  all  summonses  and  other  process  issuing  out  of  the  said 
court  shall  be  sealed  or  stamped  with  such  seal ;  and  that 
every  person  who  shall  forge  the  seal,  or  any  process  of 
the  court,  or  shall  serve  or  enforce  any  such  forged  process, 
knowing  the  same  to  be  forged,  or  deliver  or  cause  to  be 
delivered  to  any  person  any  paper  falsely  purporting  to  be 
a  copy  of  any  summons,  or  other  process  of  the  said  court, 
knowing  the  same  to  be  false,  or  who  shall  act  or  profess 
to  act  under  or  by  the  authority  of  such  summons  or  pro- 
cess, knowing  the  same  to  be  false,  or  who  shall  take 
upon  himself  to  act  as  a  bailiff  of  any  such  court  without 

(e)  Under  the  fonner  law  on  this  bers,  was  a  mere  niisJeineanor.  I  Hale, 
•abject,  personatiogbail,  if  it  were  not  P.  C  696  ;  Timberiye'c  caae,  2  Sid. 
filed,  at  wben  before  a  judge  in  chain-       90.    See  alio  I  Su.  384. 
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Uwful  authority*  shall  be  guilty  of  felony.  The  punishment 
oft'  iisportation  for  seven  years,  or  iropri- 

sonu., ..:     :  rin  not  exceeding  two  years,  with  or 

without  hard  labour  and  solitary  confinement,  and  (in  case 
of  males)  whipping  once,  twice,  or  thrice,  if  the  court  think 
fit,  in  addition  to  the  imprisonment  (</). 

II.  Striking f  or  other  outrage  in  the  superior  courts  of 
justice,  in  Westminster  Hall,  or  at  the  assizes,  is  highly 
penal.  Indeed  Qby  the  antient  common  law  before  the 
conquest  (e),  striking  in -the  king's  courts  of  justice,  or 
drawing  a  sword  therein,  was  a  capital  felony ;  and  our 
modem  law  retains  so  much  of  the  antient  severity,  as 
only  to  exchange  the  loss  of  Ufe  for  the  loss  of  the  oftend- 
ing  limb.  Therefore  a  stroke  or  blow  in]]  the  superior 
courts,  or  courts  of  assize  or  oyer  and  terminer,  [[whether 
blood  be  drawn  or  not,  or  even  assaulting  a  judge  sitting 
in  the  court,  by  drawing  a  weapon,  without  any  blow  struck, 
is  panifthable  with  the  lo«8  of  the  right  hand  (/),  imprison- 
ment for  life,  and  forfeiture  of  goods  and  chattels,  and  of 
the  profits  of  the  offender's  lands  during  life  (g).'2     More- 

(d)   7  &  8  Geo.  4,  c.  28,  •.  8  ;  7  wbctbcr,  apoo  this  ioformatioa.  Um 

Wtll.4&  1  Vict.c.90.>.6.    Etvidt,  eoart  wm  sot  boaod  to  proMMac* the 

M  !•  Ibrfwy  of  ofiekl  deeoBttau  go*  JadgiMat  of  onpotatioa  of  Um  rigbt 

■otalljr,  Mp.  p.  180,  u.  huni,  &c.  M  raqwad  is  *  prowco* 

(•)  LL.  Io«,  c  6 ;  LL.  Caoot  c  tioo  aipuwly  for  strikiog  ta  a  eovit 

86 ;  LL.  Ahirad.  c.  7.  of  jooUco.    la  eeoaoqaeoco  of  tkow 

(/)  Lofd  Tkaaat  aad  oikan  wave  doabi*.  tba  aMoiaay-gaaaral  aaMad 

piaiacalad  bj  aa  fafcnaatioa  Had  ky  a  u«U  frmtfmi  apoa  iba  Uuaa  tnft 

Um  auoraojr  gaaaril  for  a  riot  at  Um  coaaia.   aad   iba  oeart  piaaaaaead 

trial  of  Artkar  0*Coa«er  aad  olhtfa.  jodgaMM  of  iaa  aod  iMpriwaaiaal  aa 


I,  aadtr  a  tpaeial  eeaMua*  faraeaanMarieC— ChriiUaa'tBlaefc* 

at  Miidrtaaa.    Two  of  Um  da>  aloM.  fa  mnU, 

>  waia  fevod  gviliy  goaarallj.  (/)   Staaadf.  P.  C.  38  ;   3  laal. 

TW  Ulna  fm  coaau  ckafgad  (mmt  140,  141  ;   Hawk.  b.  I,  e.  21,  a.  9. 

oKo)  tk>t  tU  Jaiiaiili  did  rialaaaly  8o  tl  is  laid  dowa  Uwt  a  rMro*  of  a 

■akaaaaMaaitoooM  J.  R^aaddid  pi iaa>ar  btm  aay  of  ika  taid  coam» 

Ikaa  aad  Umio  faai,  ^mitt,  mtmmd  aad  wiUMVI  alrikiag  a  Mow.  ia  paaiakad 

UMiaaiikanid  J.  R.Miktp(«NMa  aiik  parpalaal 


af  Ika  aaaaiiariaMn.    WkaBikad»>      Wiwa af  gaada,  aad  af  ika pnlli af 
wai*  ki«H^  sp  fw  J«d|-      taadi  datiif  Mb  i  bal  aa  aa  acMal 


LaidKafaaiMiiMiidartia.      kJaw  isri— ,  Iks  ■■■aliiiii  af  Um 
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over,  not  only  such  as  commit  actual  violence  of  this 
descriptioo,  but  rach  as  use  ^threatening  or  reproachful 
words  to  any  judge  sitting  in  the  coortSy  are  guilty  of  a 
high  misprision,  and  hare  been  punished  with  large  fines, 
imprisonment,  and  other  corporal  punishment  (A).  And 
even  in  the  inferior  courts  of  the  sovereign,  an  affray  or 
contemptuous  behaviour  is  punishable  with  a  fine,  by  the 
judges  there  sitting ;  as  by  the  steward  in  a  court  leet,  or 
the  like  (00 

III.  Another  species  of  offence,  somewhat  allied  to  the 
last,  is  that  of  intimidation  or  other  improper  demeanor  prac- 
tised towards  the  parties  or  witnesses  in  a  court  of  justice. 
[[As  if  a  man  assaults  or  threatens  his  adversary  for  suing 
him,  a  counsellor  or  attorney  for  being  employed  against 
him,  a  juror  for  his  verdict,  or  a  gaoler  or  other  minis- 
terial officer  for  keeping  him  in  custody,  and  properly  exe- 
cuting his  duty  {k)  Q  or  if  a  man  endeavours  to  dissuade 
a  witness  from  giving  evidence,  or  to  disclose  an  exami- 
nation before  the  privy  council,  or  advises  a  prisoner  to 
stand  mute ;  these  are  all  impediments  to  justice, — are 
high  misprisions  and  contempts  of  the  king's  courts,  and 
punishable  with  fine  and  imprisonment.  Antiently,  indeed, 
it  was  held,  Qthat  if  one  of  the  grand  jury  disclosed  to  any 
person  indicted  the  evidence  that  appeared  against  him, 
he  was  thereby  made  an  accessary  to  the  offence,  if  felony, 
and,  in  treason,  a  principal ;  and  at  this  day  it  is  agreed 
that  he  is  guilty  of  a  high  misprision  (/),  and  liable  to  be 
fined  and  imprisoned  (»»).]] 

So  as  regards  the  jurors,  the  offence  may  be  committed, 

hand  it  excuaed.    4  Bl.  Com.  p.  135.  remark*  (vol.  it.  p.  126)  that  tbete 

S«e  as  to  r«MiM  in  otlMr  cases,  post,  ofTeoces,  when  tbey  procetded  farther 

p.  256.  than  bare  threau,  were  punished  in  the 

(h)  Harrison's  case,  Cro.  Car.  503.  Gothic  constitutions  with  exile  and  for- 

As  to  the  power  of  the  court  itself,  feitnre  of  goods,  and  cites  Stiemh.  de 

against  which  the  contempt  is  com*  Jure  Goth.  1.  3,  c.  3. 

mitted,  to  punish  it  in  a  tommary  way,  (<)  See  Barr.  212;  27  Ass.  PI.  44, 

vide  sup.  vol.  iii.  p.  383  ;  et  post,  350.  s.  4,  fol.  138. 

(i)  Hawk.  r.  C.  b.  I.e.  21,8.  11.  (m)  Hawk.  P.C.  b.  1,  c.21.  s.  15. 

(k)  3  Inst  141,  142.     Blackstone 
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which  U  described  in  the  books  as  embraceriff  that  is, 
Qattmnptiog  to  ioflueoce  them  corruptly  to  one  side,  by 
promiMt,  penoBsioDS,  entreaties,  money,  entertainments, 
and  the  like.  The  punishment  for  this  misdemeanor  in 
the  person  embracing  and  the  juror  embraced  is,^  by  the 
eooimoo  law,  and  also  by  stat.  6  Geo.  IV.  c.  60,  s.  61,  fine 
and  imprisonment  (a). 

IV.  A  fourth  offence  of  the  same  general  character  is, 
obsiruetiMg  a  lawful  arrettf  or  gcnerallyy  the  execution  of 
kurfui  proee$$.  [[This  is  at  all  times  an  offence  of  a  very 
high  and  presumptuous  nature ;  but  more  particularly  so 
when  it  is  an  obstruction  of  an  arrest  upon  criminal  pro- 
cess; and  it  bath  been  holden  that  the  party  opposing 
such  arrest  becomes  thereby  particeps  criminu ;  that  is, 
an  accessary  in  felony,  and  a  principal  in  treason  (o).  For- 
aserly  one  of  the  greatest  obstructions  to  public  justice, 
both  of  the  civil  and  criminal  kind,  was  the  multitude  of 
pretended  privileged  places  where  indigent  persons  as- 
sembled together  to  shelter  themselves  from  justice,  espe- 
cially in  London  and  Southwark,  under  the  pretext  of 
their  having  been  antient  palaces  of  the  crown,  or  the 
like  ip);  all  of  which  sanctuaries  for  iniquity  are  now 
demolished,  and  the  opposing  of  any  process  therein  is 
BBBde  highly  penal  by  the  statutes  8  4c  9  Will.  III.  c.  27 ; 
9  Geo.  I.e.  28;  11  Geo.  I.  €.22;]]  and  1  Geo.  IV.  c.  1 16 ; 
Qwhich  enact,  that  persons  opposing  the  execution  of  any 
process  in  such  pretended  pririleged  places  within  the 
bills  of  mortality,  or  abusing  any  oflBcer  in  his  endeavour 
to  execute  his  duty  therein,  so  that  he  receives  bodily 
hart;]]  and  all  persons  aiding  and  abetting  such  oppo- 
sition ;  shall  be  felons,  and  be  transported  for  seven  years. 
The  principal  enactments,  however,  as  regard  the  oflTence 

(■)TlMfkk»««fdietorjwor«.t»b«*  (•)  IU»k.  P.  C.  b.  S.  c  17.  t.  I. 

tkcr  ocrntostj  by  maknemj  m  aot,  (f)  Swk  m  Wkitt  Frmn,  tad  it* 
«M  tliilly  cMfriiMHl  M  ahahMl.      wvirww;  iIm  li«*y ;  ••d  iM  Mimt,  Ui 

WB  VHOT^OTW  ■V^VPI^v  BVSMB9S*      AS 

to  wWdk  *i4t  Mp.  vol.  uL  f.  697. 
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now  under  consideration,  are  thoae  of  9  Geo.  IV.  c.31  (;>), 
and  7  Will.  IV.  k  1  Vict.  c.  85,  by  the  former  of  which  (sect, 
26)  it  is  provided,  that  where  any  person  shall  be  convicted 
of  any  assault  upon  any  peace  officer,  or  revenue  officer,  in 
the  due  execution  of  his  duty,  or  upon  any  person  acting  in 
aid  of  such  officer;  or  of  any  assault  upon  any  person,  with 
intent  to  resist  or  prevent  the  lawful  apprehension  or  de- 
tainer of  the  person  so  assaulting,  or  of  any  other  person,  for 
any  offence  for  which  he  or  they  may  be  liable  by  law  to  be 
apprehended  or  detained ;  such  assault  shall  be  a  misde- 
meanor, punishable  with  fine  or  by  imprisonment,  with  or 
without  hard  labour,  for  any  term  not  exceeding  two  years. 
And  by  the  latter  statute  (sect.  4),  that  whosoever  shall 
unlawfully  and  maliciously  shoot  at  any  person,  or  shall, 
by  drawing  a  trigger  or  in  any  other  manner,  attempt  to 
discharge  any  kind  of  loaded  arms  at  any  person,  or  shall 
stab,  cut  or  wound  any  person;  with  intent,  in  any  of 
such  cases,  to  resist  or  prevent  the  lawful  apprehension  or 
detainer  of  any  person ;  shall  be  guilty  of  felony,  and  be 
punishable  with  transportation  for  life,  or  not  less  than 
fifteen  years,  or  with  imprisonment,  with  or  without  hard 
labour  and  solitary  confinement,  for  not  more  than  three 
years. 

V.  QAn  escape  of  a  person]]  lawfully  {q)  arrested  for 
crime  (whether  felony  or  misdemeanor  (r) ),  by  gaining  his 
liberty  before  he  is  delivered  by  course  of  law,  [[is  also  an 
offence  against  public  justice,  and  the  party  himself  is 
punishable  by  fine  or  imprisonment  («).  But  the  officer 
permitting  such  escape,  either  by  negligence  or  conni- 
vance, is  much  more  culpable  than  the  prisoner,  the  na- 
tural desire  of  liberty  pleading  strongly  in  his  behalf, 
though  he  ought  in  strictness  of  law  to  submit  himself 

(p)    This  tutute  repeals  a  former  (r)  Hawk,  ubi  tup.  t.  3.      As  to 

provisioo  on  thi*  subject  contained  in  evidence  of  escape,  breach  of  prison, 

1  &  2  Geo.  4,  c.  68.  and  rescue,  fide  4  Geo.  4,  c.  64,  s.  44. 

{q)  Hawk.  P.  C.  b.  2,  c  19.  s.  2.  (»)  Hawk.  P.  C.  b.  2,  c.  17,  s.  3. 
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Qquietly  to  custody,  till  cleared  by  the  due  course  ofjustice. 
Offioen  therefore,  who  after  arrest  negligently  permit  a 
feloo  to  escape,  are  punishable  by  fine(0;  but  tw/im- 
lory  escapes  by  consent  and  connivance  of  the  officer  are 
a  much  more  serious  offence;  for  it  is  generally  agreed 
that  such  escapes  amount  to  the  same  kind  of  ofTenoe, 
and  are  punishable  in  the  same  degree,  as  the  offence  of 
which  the  prisoner  is  guilty,  and  for  which  he  is  in  cus> 
tody,  whether  treason,  felony  or  trespass.  And  this  whe- 
ther be  were  actually  committed  to  gaol,  or  only  under  a 
bare  arrest  (a).     But  the  offi<  lot  be  thus  punished]] 

as  for  felony  (v),  Qtill  the  orii:  miquent  hath  actually 

received  judgment,  or  been  attainted  upon  verdict,  con- 
feasioQ  at  outlawry  of  the  crime  for  which  he  was  so  com- 
Bitted  or  arrested;  otherwise  it  might  happen  that  the 
officer  might  be  punished  for  felony,  and  the  person  ar- 
rested and  escaping  might  turn  out  to  be  an  innocent 
man.  But  before  the  conviction  of  the  principal  party, 
the  officer  thus  neglecting  his  duty  may  be  fined  and  im- 
prisoned for  a  misdemeanor.]]  We  may  add  here,  that  an 
escape  permitted  by  a  private  person  is  an  offence  of  the 
same  description  as  one  permitted  by  an  officer.  For  if 
any  person  hath  another  in  his  lawful  custody,  as  for 
crime  committed,  and  suffers  him  to  escape  before  he  is 
delivered  over  to  the  proper  authority,  such  person  is  liable 
to  the  same  punishment  as  already  stated  in  the  case  of  a 
gaoler  or  other  officer  (x). 

VI.  ^Breach  of  priaom  by  the  offender  himself,  when 

(1)1  Hal.  P.  C.  000.  k%  lo  cMapw  tnm  Praleavill*.  Mil. 

{%)  liUi.P.C.WOiH««k.P.C.  k»»k.  m4  Pvkbwftt  PriwD*.  iM  I  & 

k  1. e.  19. %.t%.  3  Viet.  c.  83.  w.  13. 13  i  5  &  6  VicU 

(v)  It  i*  NMi.  koMvcr,  IM  i*  p«*  r.  19.  t.  34;  e  &  7  Virt  c.*i6.  t.  33. 


to  iIh  flMt  of  trmmm,  wkm      At  !•  iIm  tffnkmikm  ti 
tk*  fUkf  mntfkwg  km  bMs  setMllj      vcaptof  Inm  EaflM^  I*  8cMlu4« 


l«illy  •!  UtMM.  wkMkar  Im  bM  bcM      ud  *<<«Mri4.  vtd«  UG««.3.  e.  91. 
•ttM«l«l  «r  k  o(  Mrt.    Itovfc.  P.C.      A«l»«nMileui4fiMiIi«liaa.  44 


k  3.  r.  10.  •  36.  0«ti.  9,  c  03.  s.  S. 

(ff)  Hawk.  P.C.b.3,e.10.  •. «. 
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[[cominittcd  lor  uny  cause,  was  felony  at  the  commoa 
law(^) ;  or  even  conspiring  to  break  it  (s).  But  this  seve- 
rity is  mitigated  by  the  statute  de  frangentibus  pri$o$uim,  1 
Edw.  II.  St.  2,  which  enacts,  that  no  person  shall  have 
judgment  of  life  or  member  for  breaking  prison,  unless 
committed  for  some  capital  offence  (a).  But  to  break 
prison  (6)  and  escape  (c),  when  lawfully  committed  for  any 
treason  or  felony,  remains  still  felony  as  at  the  common 
law,]]  and  is  now  punishable  with  transportation  for  seven 
years,  or  imprisonment,  with  or  without  hard  labour  and 
solitary  confinement,  not  exceeding  two  years  (</);  [[and 
to  break  prison,  whether  it  be  a  county  gaol  or  other  usual 
place  of  security,  when  lawfully  confined  upon  any  other 
inferior  charge,  is  still  punishable  as  a  high  misdemeanor 
by  fine  and  imprisonment;  for  the  statute  which  ordains 
that  such  offence  shall  be  no  longer  capital,  never  meant 
to  exempt  it  entirely  from  every  degree  of  punishment  (e). 

[[VII.  Rescue  is  the  forcibly  and  knowingly  freeing  ano- 
ther from  an  arrest  or  imprisonment,  and  it  is  generally 
the  same  offence  in  the  strunger  so  rescuing  as  it  would 
have  been  in  a  gaoler  to  have  voluntarily  permitted  an 
escape  (/).  A  rescue  therefore  of  one  apprehended  for 
felony,  is  felony ;  for  treason,  treason ;  and  for  a  misde- 
meanor, a  misdemeanor  also(^).]]  And  by  1  &  2  Geo. 
IV.  c.  88,  if  the  rescuer  be  convicted  of  felony,  he  shall 
be  liable  in  certain  cases  to  be  transported  for  seven  years, 
or  imprisoned,  with  or  without  hard  labour,  for  not  less 
than  one  and  not  more  than  three  years  (A).     [[But  here 

(v)  I  Hal.  P.  C.  607  ;  R.  v.  Has-  prison  U  do  r«:iony.    Ibid.  s.  II. 

well,  K.  it.  H.  C.  C.  R.  458.  {d)  1  it  %  Geo  4,  c.  28.  u.  8,  9 ; 

(i)  Uract.  I.  3,  tr.  2.  c.  9.  1  Vicl.  c.  90,  ».  6. 

U)  1  Hal    P.  C.  609.  («)  Hawk.  b.  3,  c.  IR,  s.  20. 

(b)  Ihit  ofTence  implies  in  every  (/)  Hawk.  P.  C.  b.  2,  c.  21. 

case  an  actual  and  forcible  breaking;  (;l  It  is  a  misdemeanor  in  the  res- 

and  if  a  man  goes  out  of  prison  by  a  cuer  if  the  person  rescued  be  coofioed 

door  lef^  open,  it  aeems  to  be  an  escape  not  on  any  criminal  charge.     R.  v. 

only.     Hawk.  b.  2.  c.  18,  s  8.  Allan,  I  Car.  6l  M.  295. 

(e)  It  seems  that  if  the  prisoner  do  {h)   As  to  this  sUtute  see  R.  c. 

not  actually  escape,  a  mere  breach  of  Stanley.  R.  &  R.  C.  C.  B.  43^ 
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[[likewise,  as  for  volantary  escapes,  the  principal  must 
first  be  attainted  or  receive  judgment,  before  the  rescuer 
can  be  punished]]  as  for  felony ;  Qand  for  the  same  reason, 
because  perhaps  in  fact  it  may  turn  out  that  there  has 
been  no  oflfence  committed  (i).]]  Yet  even  before  the  at- 
tainder of  the  principal,  the  rescuer  may  be  prosecuted  at 
the  discretion  of  the  crown,  as  for  a  misprision  {k).  QBy 
sUt.  11  Geo.  II.  c.  26,  and  24  Geo.  II.  c.  40,  if  five  or 
more  persons  assemble  to  rescue  any  retailers  of  spirituous 
liquors,  or  to  assault  the  informers  against  them,  it  is 
felony,  and  subject  to  transportation  for  seven  years.]] 
By  25  Geo.  II.  c.  37,  s.  9  (amended  as  to  punishment 
by  7  Will.  IV.  k  1  Vict.  c.  91),  if  any  person  shall  rescue 
or  attempt  to  rescue  out  of  prison  a  person  committed  for 
murder,  or  found  guilty  of  murder,  or  rescue  or  attempt 
to  rescue  any  person  convicted  of  murder,  while  going 
to  execution  or  during  execution,  the  person  so  offending 
shall  be  deemed  guilty  of  felony,  and  shall  be  transported 
for  life,  or  not  less  than  fifleen  years,  or  imprisoned,  with 
or  without  hard  labour  and  solitary  confinement,  for  not 
more  than  three  years.  By  52  Geo.  III.  c.  156,  every 
peraon  assisting  a  prisoner  of  war  to  escape  shall  be  guilty 
of  felony,  and  liable  to  transportation  for  life,  or  for  four- 
teen or  seven  years  (/).  By  4  Geo.  IV.  c.  64,  s.  43,  if  any 
person  shall  by  any  means  whatever  aid  and  assist  any 
prisoner  to  escape,  or  attempting  to  escape,  from  any 
prison,  such  offender,  whether  an  escape  be  actually  made 
or  not,  shall  be  guilty  of  felony,  and  punished  with  truns- 
portatton  not  exceeding  fourteen  years  (m).  And  lastly, 
by  6  Geo.  IV.  c.  84,  s.  22,  whoever  shall  rescue,  or  attempt 
to  rescue,  any  offender,  under  sentence  or  order  of  trans- 


(•)  I  lUi.  H.CWt.a07i  r«tL  G«fcS,e.3l.i«laii««t«ilMo*M«o( 

344.  tidiag  fiktman  lo  muf ;  bat  it  b 

(4)  Hawk,  b  S,  e.  «1.  ■.  t.  tfmltA  by  4  Cm.  4,  c.  64.  ».  1,  m 

(O  A«  IP  ibia  oAmot  vidt  R.  ».  Ctr  m  raUlw  lo  Um  wcapc  of  mj  pi> 

Uuum.  K.  At  R.  C.  C.  R.  IM.  mmmt  frooi  any  prkM  I*  »hieb  ib« 

(■)  Tb«t«  m  aim  •  iUtiiU  •!  10  laiwr  Act  Mimtte. 
VOL.  IV.  S 
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portatioQ  or  banishment,  from  the  custody  of  any  penon 
charged  with  his  removal,  or  shall  convey  to  such  offender 
any  disguise,  or  instrument  for  effecting  escape,  or  arms, 
■hall  be  punishable  in  the  same  manner  as  if  the  offender 
had  been  confined  in  prison  for  the  crime  of  which  he 
•hall  have  been  convicted  (it). 

VIII.  ^Another  oH'onco  against  public  justice  is  the 
returning  from  trausportation  before  the  expiration  of  the 
term]]  of  punishment.  By  5  Geo.  IV.  c.  84,  s.  22  (a  sta- 
tute for  consolidation  of  the  laws  relative  to  transportation, 
but  amended  as  to  punishment  by  4  &  3  Will.  IV.  c.  67), 
if  any  offender  who  shall  have  been  sentenced  or  ordered 
to  be  transported  or  banished,  or  shall  have  agreed  to 
transport  or  banish  himself  or  herself  on  certain  con- 
ditions, shall  be  afterwards  at  large  within  any  part  of 
his  majesty's  dominions,  without  some  lawful  cause  (o), 
before  the  expiration  of  the  term,  every  such  offender  shall 
be  liable  to  transportation  for  life,  and  previous  imprison- 
ment, with  or  without  hard  labour,  for  any  term  not  ex- 
ceeding four  years  (p). 

IX.  Another  offence  of  this  class  is  [[that  of  taking  a 
reward  under  pretence  of  helping  the  owner  to  his  stolen 
goods.  This  was  a  contrivance  carried  to  a  great  length 
of  villany  in  the  reign  of  George  the  First,  the  confederates 
of  the  felons,  thus  disposing  of  stolen  goods,  at  a  cheap  rate, 
to  the  owners  themselves,  and  thereby  stifling  all  farther 

(■)  Hy  ibe  Mutiny  Act  (8  &  9  Vict.  mijetty  the  gnnt  of  aa  absolute  or 

c.  8,  t.  18),  provision  i>  made  at  to  conditional  pardon, 
the  escape  of  offenders  sentenced  by  (p)  As  to  returning    from    trans- 

a  court  martial.  portation  from  St.  Helena,  vide  6  Geo. 

(o)  By  6  &  7  Vict.  c.  7,  s.  2,  ilie  4,  c.  85,8. 18;  4  &  6  Vict.  c.56,s.  1. 

governor  or  lieutenant  governor  of  the  As  to  the  evidence  of  a  sentence  of 

place  to  which  offenders  may  be  trans-  transporution,  &c.  see  5  Geo.  4,  c. 

ported,  shall  no  longer,  as  heretofore,  84,  s.  24.     As  to  the  reward  payable 

be  empowered  to  remit  any  part  of  the  under  section  22  to  the  prosecutor, 

term,    but    rosy    recommend  to  her  vide  R.  v.  Emmons, 2  M.&  Rob.  279. 
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Qinquiry.  The  fiunoiw  Jonathan  Wild  had  onder  him  a 
waili-ditriplinrd  corps  of  thieves,  who  brought  in  all  their 
apoUs  to  him,  and  he  kept  a  sort  of  public  office  for  re- 
storing them  to  the  owners  at  half  price.  To  prevent 
which  aadaciottB  practioe,  to  the  ruin,  and  in  defiance,  of 
public  jnatioe,  it  was  «uicted  by  4  Geo.  I.  c.  11,  that 
whosoever  shall  take  a  reward  under  the  pretence  of  help- 
ing any  one  to  stolen  goods,  shall  snfier  as  the  felon  who 
stole  them ;  unless  be  causes  such  principal  felon  to  be 
appfeheaded  and  brought  to  trial,  and  also  gives  evidence 
against  him.  Wild,  still  continuing  in  his  old  practice, 
was  upon  this  statute  at  last  convicted  and  executed.]] 
These  provisions,  indeed,  have  been  since  repealed  by  7  &  8 
Geo.  IV.  c.  27,  s.  1  ;  but  by  a  statute  passed  in  the  same 
session,  they  were  re-enacted,  with  such  improvements  as 
were  calculated  for  the  more  effectual  prevention  of  the 
ofieoce.  For  by  7  Ic  8  Geo.  IV.  c  29,  s.  68,  it  is  pro- 
vided, that  every  person  who  shall  corruptly  take  any 
nooey  or  reward,  directly  or  indirectly,  under  pretence 
or  upon  account  of  helping  any  person  to  any  chattel, 
money,  valuable  security  or  other  property  whatsoever, 
which  shall  by  any  felony  or  misdemeanor  have  been  stolen, 
taken,  obtained  or  converted,  as  in  the  act  mentioned, 
shall,  unless  be  cause  the  (^fender  to  be  apprehended  and 
brongfat  to  trial  for  the  same,  be  guilty  of  felony,  and 
punished  with  transportation  for  life  or  for  not  less  than 
seven  years,  or  to  be  io^mMHied,  with  or  without  hard 
labour  and  solitary  eonftnenent,  for  any  term  not  exceed- 
ing four  years,  and,  if  a  male,  to  be  once,  twice  or  thrice 
publicly  or  privately  whipped,  if  the  court  shall  so  think 
fit.  ill  achlitiuii  tu  »uch  tiiipriiioniiioiit  (^). 

A.  1  '-  r-  .:■-■'■  '. 

of  a  n-v-.  1  \.  ■  '  1'     '■ '  ■■' 

description;  and  one  kind  of  it  (known  in  the  books  by 

(f)  All*  m»  iffMci.  »ia>  R.  •.  8loo>.  4  Cw.  k  P.979i  ll.«.IMy.9Cw. 
&  P.  S43. 

•  2 
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the  more  antient  appellation  of  theft'hote)  is  where  a  paKy 
robbed  [[takes  his  goods  again,  or  other  amends,  upon 
agreement  not  to  prosecute.  This  was  furmerly  held  to 
make  a  man  accessary,  but  is  now  punished  only  with  fine 
and  imprisonment  (r).  This  perversion  of  justice,  in  the 
old  Gothic  constitutions,  was  liable  to  the  most  severe  and 
infamous  punishment.  And  the  Salic  law — **  latroni  eum 
"  gimilem  habuit,  qui  furtum  celare  vellet,  et  occulte  sine 
"judice  compositionem  ejus  admittere"  (*).]]  By  statute 
7  k  S  Greo.  IV.  c.  29,  s.  59,  even  to  advertise  a  reward 
for  the  return  of  any  property  stolen  or  lost ;  and  in  such 
advertisement  to  use  any  words  purporting  that  no  ques- 
tions will  be  asked,  or  purporting  that  a  reward  will  be 
paid  for  any  lost  or  stolen  property,  without  seizing  or 
making  inquiry  after  the  person  producing  the  same,  or 
promising  in  such  advertisement  to  return  to  any  pawn- 
broker or  other  person  the  money  he  may  have  advanced 
upon  or  paid  for  such  property,  or  any  other  reward  for 
the  return  of  the  same;  subjects  the  advertiser,  printer 
and  publisher  to  a  forfeiture  of  fifty  pounds  each  {t). 

XI.  Besides  the  last  described  offence,  the  mere  con- 
cealment of  a  felony  is  by  our  law  criminal,  and  is  de- 
scribed in  the  books  as  misprision  of  felony.  This  is  the 
concealment  of  a  felony  committed  by  another,  (short  of 
treason,  the  misprision  of  which  has  been  before  considered,) 
without  such  previous  concert  with,  or  subsequent  assist- 
ance of  the  latter,  as  will  make  the  party  concealing,  an 
accessary  before  or  after  the  fact ;  [[and  the  punishment  of 
this  in  a  public  officer  by  the  stat.  Westm.  1,  3  Edw.  1,  c.  9, 
is  imprisonment  for  a  year  and  a  day ;  in  a  common  per- 
son, imprisonment  for  a  less  but  discretionary  time ;  and 
in  both,  fine  and  ransom  at  the  king's  pleasure ;]]  an  ex- 
pression which,  as  Sir  W.  Blackstone  remarks,  in  this  (as 

(r)  Hawk.  P.  C.  b-  1 ,  c.  59,  ■.  6.  the  particular  case  of  advertising  a  re> 
(«)  Stic'D.  de  Jure  Goth.  1.3,  c.  5.  ward  for  lost  or  stoleo  dog$,  in  8  &  9 
(l)  There  is  a  similar  provision   in       Vict.  c.  47. 
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in  other  cases)  signifies  not  Qany  extrajudicial  will  of  the 
sorereign,  but  such  as  is  declared  by  his  representativet, 
the  jadgea  in  his  courts  of  justice — "  volunleu  regis  in 
"  atria f  mom  in  camera'*  (m)-]] 

XII.  Compovnding  of  informations  upon  penal  statutes^ 
or  of  misdemmnor$t  is  also  illegal. 

As  to  the  first  of  these,  the  compoundnrj^  >  <(  informations 
itpon  penal  statutes,  Qit  is  a  misdemeanor  aL;uinst  public 
justice,  by  contributing  to  make  the  laus  odious  to  the 
public.  At  once,  therefore,  to  discourage  malicious  in- 
former*, and  to  provide  that  offences,  when  discovered, 
shall  be  duly  prosecuted,  it  is  enacted  by  18  Eliz.  c.  5,]] 
(altered  as  to  the  punishment  by  the  effect  of  56  Geo.  III. 
c.  138,)  [[that  if  any  person  informing,  under  pretence  of 
any  penal  law,  makes  any  composition  without  leave^  of 
one  of  the  courts  at  Westminster,  Qor  takes  any  money  or 
promise  from  the  defendant  to  excuse  him  (which  demon- 
strates his  intent  in  commencing  the  prosecution  to  be 
merely  to  serve  his  own  ends,  and  not  the  public  good), 
be  shall  forfeit  10/.,]]  and  suffer  such  imprisonment  or  ad- 
ditional fine,  or  both,  as  the  court  shall  award,  Qand  shall 
be  for  ever  disabled  to  sue  on  any  popular  or  penal 
statute  (x).]] 

As  to  compounding  wdsdewteamors :  such  a  proceeding, 
without  leave  of  one  of  the  courts  at  Westminster,  seems 
to  be  illegal  (y).  But  Qit  is  not  uncommon  when  a  person 
is  convicted  of  a  misdemeanor  more  immediately  afiecting 
mn  individual,  as  a  battery,  imprisonment  or  the  like,  for 
the  court  to  permit  the  defendant  to  speak  with  the  prO" 
tecMtor  before  any  judgment  is  pronounced :  and  if  the 
prosecutor  declares  himself  satisfied,  to  inflict  but  a  trivial 
pumahment.    Thia  is  done  to  reimburse  the  prosecutor  his 

(■)  1  lUt  p.  C.  S7A.  (y)  Vid*  CoIUm  t.  BUatera.  « 

(t)  A*  to  ilM  «inM.  tm  K.9.  Wife.  341  ^  EdfMooilM  •.  lUdd.  6 

BM«.9C«r.«iP.a6Si  R.».CHip»  Ea«.t97i  4  BI».C«^  IM.  bm«  by 

1  B.  Ii  A.  MS.  CkriMUn. 
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[[expenses,  and  make  him  some  private  amends,  without 
the  trouble  and  circuity  of  a  civil  action  (r).]] 

QXIII.  Comwum  barratry (s)  is  the  offence  offret/uently{t) 
inciting  and  stirring  up  suits  and  quarrels  between  liiH  ma- 
jesty's subjects,  either  at  law  or  otherwise(tt).  The  punish- 
ment for  this  offence,  in  a  common  person,  is  by  fine  and 
imprisonment;  but  if  the  offender,  as  is  too  frequently  the 
case,  belongs  to  the  profession  of  the  law,  a  barrator,  who 
is  thus  able  as  well  as  willing  to  do  mischief,  ought  also 
to  be  disabled  from  practising  for  the  future.  And  indeed, 
it  is  enacted  by  12  Geo.  I.  c.  29]]  (made  perpetual  by  21 
Geo.  II.  c.3),  [[that  if  any  one  who  hath  been  convicted  of 
forgery,  perjury,  subornation  of  perjury,  or  common  bar- 
ratry, shall  pmctise  as  an  attorney,  solicitor  or  agent  in 
any  suit ;  the  court,  upon  complaint,  shall  examine  it  in  a 
summary  way,  and,  if  proved,  shall  direct  the  offenders  to 
be  transported  for  seven  years  (x). 

Hereunto  also  may  be  referred  another  ofi'ence  of  equal 
malignity  and  audaciousness,  that  of  suing  another  in  the 
name  of  a  fictitious  plaintiff,  either  one  not  in  being  at  all, 
or  one  who  is  ignorant  of  the  suit.  This  offence,  if  com- 
mitted in  any  of  the  king's  superior  courts,  is  lefl,  as  a  high 
contempt,  to  be  punished  at  their  discretion.  But  in  courts 
of  a  lower  degree,  where  the  crime  is  equally  pernicious, 
but  the  authority  of  the  judges  not  equally  extensive,  it  is 
directed  by  8  Eliz.  c.  2,  s.  4,  to  be  punished  by  six  months 
imprisonment,  and  treble  damages  to  the  party  injured. 

(r)  BlacktlODe  expmaes  i  disap-  Bac.  Abr.  riu  BarrmUy  (A). 

probation  of  this  practice,  a*  coolnry  (l)  One  act  ia  not  auffieieot;  R.  t. 

to  (be  true  policy  of  critnioal  juria-  Ilardwicke,  1  Sid.  282;  R.  c.  Hannoo, 

prudence.     Even  a  voluoiary  forgive*  6  Mod.  311  ;  Hawk.  P.  C.  b.  1,  c. 

netabj  the  party  injured  "  ought  not,"  81,  a.  5. 

be  aaya,"  in  true  policy  to  intercept  the  (u)  Hawk.  P.  C.  b.  1,  c.  81,  a.  1. 

"atroke  of  ju&tice."     4  Bla. Com.364.  (i)  In    the  late  conaolidation   act 

(«)  This  is  said  to  be  a  forensic  term  relative  to  attorniea,  6  &  7  Vict.  c.  73, 

borrowed  from  the   Normans.     The  the  statute  12  Geo.  1,  c.  29,  is  recog- 

Aoglo-Normao6are(  signifying  a  qaar-  nixed  as  existing,  and  is  left  unrepealed, 
rel  or  contention.    See  the  notes  to 
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QX 1 V.  Maintenamci  is  an  offence  that  bears  a  near  rela- 
tion to  the  furiucr,  being  an  officious  intermeddliug  in  a 
suit  that  no  way  belongs  to  one,  by  maintaining  or  aasist- 
r  party,  with  money  or  othen%i«e,  to  prosecute  or 
ti,  i.  "  ..>,  a  practice  that  was  greatly  encouraged  by 
the  I  "hiction  of  use8(x).    This  is  an  offence  against 

public  J'  it  keeps  alire  strife  and  contention,  and 

J — — ,  u„  M  iiifilial  process  of  the  law  into  an  en^ne  of 
.M\  (a).  And  therefore  by  the  Roman  law,  it  was 
a  species  of  the  crimen  falsi  to  enter  into  any  confederacy, 
or  to  do  any  act  to  support  another's  lawsuit,  by  money, 
witnesses  or  patronage  (6).  A  man  may,  however,  main- 
tain the  suit  of  his  near  kinsman  (c),  servant  (</),  or  poor 
iieigfaboiir(«),  oat  of  charity  and  compassion,  with  impu- 
■i^,]]  or  he  may  maintain  a  suit  in  which  he  has  any 
interest,  actual  or  contingent (/);  [[otherwise  the  punish- 
ment by  common  law,]]  and  also  by  statute  1  Ric.  II.  c. 4, 
[m  fine  and  imprisonment (^),  and  by  statute  32  Hen.  VIII. 
c.  9,  a  forfeiture  of  ten  pounds. 

XV.  Champerty  {campi  partitio)  is  a  species  of  main- 
tenance, and  punished  in  the  same  manner  (A), — being  a 
bargain  with  a  plaintiff  or  defendant  campum  partire,  to 
dnride  the  land  or  other  matter  sued  for  between  them,  if 
tbey  prevail  at  law ;  whereupon  the  champertor  is  to  carry 

(f )  Havk.  P.  C.  b.  I,  e.  83,  t.  38.  OM  b  oo  way  eoocemed.    And  ihU 

(•)  Dr.  sad  Slad.  303.    AtiooMt,  ■paciw  b  koowa  bj    Um    bmd*  of 

vy*  Mp.  voL  L  pw  328.  rmraU$, 

(«)  Co.    LH.  368  (b)i    3   loM.  (*)  Ff.  48.  10.  38. 

toe.  313.  313  i  Hawk.  P.  C.  ubi  Mp.  (e)  Bm.  abi  tup. ;  Htwk.  nbi  lup. 


Maiamaaet  aoy  coMiM,  >BeorJiBf  •.  36. 

!•  Bmm  b  hit  Ah.  Ik.  IbiMMMMM.  (i<>  Hawk.  nbiMp.  w.31,  S3.3S. 

•MMlyiadMoAeiowblHflMiiliaf  {»)  hn.    Abr.   tU.    MalDteouM 

is  Mi«^  m  JMcribid  by  Wliifcaesi  (14). 


(••L  h.  p.  116).  wkidk  k  IwMd  (/)  Hawk.  P.  C.  abi  tup.  ■.  14, 

tmrialU;  bM  abo  ia  aariali^  aae*      16{  MaMar  ».  Millw,  4  T.  R.  340; 


Ihar  I*  Ma  pmaaiioM  to  laada.  or  WilliaaMoo  ».  Hoalay.  6  Biag.  tW. 

kaUiaf  tkm  fer  kia  by  Iwea  or  aab-  (g)  Hawk.  P.  C.  abi  tap.  a.  S8 ;  t 

mtf,  m  mMh  f  ^mrnit  la  iho  laaklOt. 

SMSty.  to  labUoa  la  Baiten  wbaraia  /ft'k  fU«k    r   (     i,    i     r.B4,  i.  I. 
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Qon  llif*  party  »  --int  iit  his  own  exp€n8e(i).  Thus  r/iampart^ 
in  the  Frencli  law,  signifies  a  siiniiar  division  of  profits, 
being  a  part  of  the  crop  annually  due  to  the  landlord  by 
bargain  or  custom.  In  our  sense  of  the  word,  it  signifies 
the  purchasing  of  a  suit  or  right  of  suing ;  a  practice  so 
much  abhorred  by  our  law,  that  it  is  one  main  reason  why 
a  cAoM  in  action,  or  thing  of  which  one  hath  the  right,  but 
not  the  possession,  is  not  assignable  at  common  law  (J) ; 
because  no  man  should  purchase  any  pretence  to  sue  ia 
another's  right.  These  pests  of  civil  society,  that  are  per- 
petually endeavouring  to  disturb  the  repose  of  their  neigh- 
bours, and  officiously  interfering  in  other  men's  quarrels, 
even  at  the  hazard  of  their  own  fortunes,  were  severely 
animadverted  upon  by  the  Roman  law,  "  qui  improbe  eoeunt 
"  in  alienam  litem,  ut  quicquid  ex  condemnatione  in  rem 
"  ipsius  redactum  fiterit  inter  eos  communicaretur,  lege  Julia 
"  de  viprivata  tenentur"  (A);  and  they  were  punished  by  the 
forfeiture  of  a  third  part  of  their  goods  and  by  perpetual 
infamy  (/).  Hitherto  must  also  be  referred  the  provision 
of  the  statute  32  Hen.  VIII.  c.  9,  that  no  one  shall  sell  or 
purchase  any  pretended  right  or  title  to  land,  unless  the 
vendor  hath  received  the  profits  thereof  for  one  whole  year 
before  such  grant,  or  hath  been  in  actual  possession  of  the 
land,  or  of  the  reversion  or  remainder,  on  pain  that  both 
purchaser  and  vendor  shall  each  forfeit  the  value  of  such 
land  to  the  king  and  the  prosecutor  (in).]] 

XVI.  Conspiracy  mvy  be  correctly  described,  in  general, 

(i)  Statute  of  Cooipiracy,  33  Edw.  foliowiog  cues  as  to  what  amouolt  to 

I,  at.  3.  maioteoance  and  champerty  :   Stevens 

(j)  As  to   Ibis,   vide  sup.  vol.  ii.  v.  Bagwell,    IS  Ves.  jua.  139;  Wi|. 

p.  101 .  iiams  v.  Proiheroe,  5  Bing.  309  -,  SUo- 

(k)  Fr.  48,  7.  10.  lev  v.  Jones,  7  Bing.  369 ;  Bell  v. 

(0  There  are  on   the  subject  of  Smith.  5  B.  &  C.  188;  Wilkinson  v. 

chainpetly  the  following  old  statutes :  Oliveira,  1  Bing.  N.  C.  490 ;  la  le 

3  Edw.  1,  c.  25 ;   13  Edw.  1.  c.  49  ;  Masters.  I  Har.  &  Woll.  348. 
28  Edw.  1,  St  3,  c.  11  i  33  Edw.  I.  (m)  As  to  this  statute,  see  Choi- 

St.  3 ;  4  Edw.  3.  c.  1 1.     See  also  the  mondeley  v.  Clinton,  4  Bligh.  N.  S.  4. 
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M  a  combination  or  agreement  between  several  persons  to 
carry  into  eflect  a  purpose  huKful  to  some  individual,  or 
to  particular  classes  of  the  community,  or  to  the  public  at 
large  (a);  though  this  is  subject  to  exception  in  the  case 
where  the  purpose  is  a  felonious  one,  and  actually  accom- 
plished ;  the  offence  of  conspiracy  (which  is  a  misdemeanor 
only)  being  then  merged  in  the  felony.  Thus  there  may 
be  a  conspiracy  to  seduce  a  female (o),  to  injure  the  public 
health  by  selling  unwholesome  provisions  (p),  to  raise  the 
funds  by  the  propagation  of  false  intelligence  {q),  and  the 
like  (r).  But  one  of  the  chief  species  of  this  offence  (and 
that  which  reduces  it  under  the  present  chapter)  is  that  of 
conspiring,  [[to  indict  an  innocent  man  falsely  and  mali- 
ciously, who  is  accordingly  indicted  and  acquitted,^  or 
otbenK'ise  lawfully  discharged  from  the  prosecution  (<).  This 
is  Qan  abuse  and  perversion  of  public  justice,  for  which 
the  party  injured  may  either  have  a  civil  action  (the  nature 
of  which  we  have  described  in  a  former  book(<));  or  the 
conspirators  (for  there  must  be  at  least  two  to  form  a  con- 
spiracy) may  be  indicted  at  the  suit  of  the  king,  and  were 
by  the  antient  common  law  (u)  to  receive  what  was  called 
the  villenous  judgment,  viz.,  to  lose  their  liberam  Ugem^ 

(•)  II  Em  fmiwMly  bMS  mU  is      bMifb.  %  Ld.  Rayn.  1179 ;  S  EmI, 
tilWr  oT  ao  agriiMiit  fv  ••      P.  C.  c.  18,  a.  6 ;  6  Eaat.  133. 


mlawfal  pwpOM.  or  to  oflcct  a  law-  (f )  R.  *.  Da  Baf«ii(ar,  3  M.  di  S. 

f«l   pvrpoM  hj  anUivful  meaas.  R.  67. 

V.  Satraid.  1  A.  &   E.  713;   R.  •.  (r)  Hawk.  P.  C.  b.  1 .  c.  73.  s.  I 

JaMa.  4  B.  &  Ad.  349.    BaiilMCor.  («)  Hawk.  b.  1.  e.  73.  m.  3.  9; 


of  Um  aBlitboHS  baa  boao  3  laat.  143;  «id«  R.  «.  Spragg.  3 

•o  bif  b  aalbohty,  II.  «.  B«it.  996  ;  R.  «.  Macdanicl.  I  Laacb, 

FKk,  9  A.  It  E.  666 ;  aod  il  ia  char  C.  C.  46 ;  at  *ida  a«p.  vol.  iii.  p.  608. 

iImI  iIm  tanas,  low/'ai  aad  mtdtmfml,  Wa  majr  raaarfc  baia.  tbat  ifMvaral  par* 

■a  ban  Mod,  ibiwiaUia  roqaira  a  ds-  aoM  eoMpirt  Is  aeono,  or  to  tbiaana 

laiiiaa.    !•  aaaj  caaaa.  loo.  U  ia  dU^  to  ascMS  of  erisM.  vilA  <aimii  la  attart 

6oak  10  dMiiMsiab  Bioctaalv  bolwoos  atwpaflw.  H  asMWMa  Ml  OMfalv  lo  ibo 


tbo  porpaaf  Md  tba  aMoM,  is  tmm  mimimmmuM  of  o— ipiiscy.  bat,  by  tbo 

•fooaapitaqr.  vtfiwm  pwiiiosa  of  iba  autata  law. 

(a)  R.  a.  Oioy.  3  St.  Tr.  619 ;  R.  lo  Mooy.     VUo  aop.  167. 
a.  Uolaval.  3  Bair.  1434.  (i)  Vkto  tap.  vol.  iii.  p.  479. 

(f>  R.  *.  Msekafly  aad  Fofd«a>         (a)  Bro    \^-    •-  Coaapireey,  M. 
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whereby  they  were  formerly  discredited  and  disalilrd  as 
jurorg  and  witnesses ;  Qto  forfeit  their  goods  and  cimtuls, 
and  lands  for  life;  to  have  those  lands  wasted,  their  houHcs 
razed,  their  trees  rooted  up,  and  their  bodies  coniinitted 
to  prison  (x).  But  it  is  now  the  better  opinion  that  the 
▼illenous  Judgment  is  by  long  disuse  become  obsolete,  it 
not  having  been  pronounced  for  some  ages(y);  but  instearl 
thereof,  the  defendants  are  usually  sentenced]]  to  fine  and 
imprisonment  {2). 

With  respect  to  the  offence  of  conspiracy,  it  may  be 
remarked  that  it  is  deemed  to  consist  rather  in  the  guilty 
combination  or  agreement,  than  in  the  act  by  which  it  is 
carried  into  effect :  and  therefore  in  an  indictment  for  con- 
spiring to  do  a  thing  in  itself  unlawful,  it  is  not  necessary 
to  allege  that  the  thing  was  in  fact  done  (a);  though, 
supposing  it  to  have  been  done,  it  is  usual  to  state  the 
unlawful  agreement  or  conspiracy  first,  and  then  to  charge 
the  thing  done,  or  overt  act  (as  it  is  called),  to  have  been 
committed  in  pursuance  of  the  conspiracy  (6).  It  is  also 
observable  that  the  effect  of  the  state  of  the  law  relative 
to  conspiracy  is  often  to  render  a  purpose  criminal  when 
concerted  by  several,  which  would  not  be  of  that  character, 
if  entertained  merely  by  an  individual;  a  distinction  which 
rests  on  very  solid  ground ;  for  though  every  wrong  may 
not  be  of  dangerous  tendency  to  the  public,  yet  every 
coalition  to  promote  wrong  is  manifestly  of  that  character. 
Accordingly  it  is  held,  that  a  false  and  malicious  in- 
dictment, if  preferred  by  an  individual,  is  no  crime  (c), 
though  it  is  a  cause  of  civil  action ;  but  if  planned  by 
several  persons,  it  is,  as  we  have  seen,  the  legal  offence  of 

(x)  Hawk.  P.  C.  b.  I,  c.  72,  ■.  9.  (a)  9  Rep.  56  b;  R.  r.  Kimberly, 

(y)  By  6  &  7   Vict.  c.  86.  it  U  1  Lev.  62;  R.  «.  Best,  Lord  Raym. 

enacted,  that  do  pereon  shall  be  ex-  1167  ;  S.  C.  Salk.  174;  R.  v.  Seward, 

eluded  fiom  giving;  evidence  as  a  wit-  1  A.  &  £.  713. 

ness  by  reason  of  incapacity  fromcrinte.  (6)  See  the  form,  R.  v.  Steel,    1 

(t)  Blackstone    adds,    "  pillory,"  Car.  &  M.  337. 

but  this  puDishment  is  now  abolished.  (<■)  2  Russ.  on  Crimes,  ubi  sup.; 

Vide  post,  p.  270.  Leitb  v.  Pope,  2  Bl.  Rep.  1328. 
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conspiracy.  So  a  combiDation  among  workmen,  to  raite 
the  price  of  wages,  was  once  deemed  to  be  conspiracy  {d), 
tlioagh  the  same  obje<  -  '       '  '  \  a  single  work- 

man, would  not  be  cri:  ivr  on  this  sub- 

ject is  now  altered ;  for  by  6  Geo.  IV.  c.  129,  s.  4,  persons 
entering  into  such  agreements  are  not  to  be  deemed  liable 
to  nrosiu-iitiiin.  aiiv  law  or  statute  to  the  contrary  notwith- 
staii 

XVII.  The  next  offence  against  public  justice  is  that 
of  perjury ;  which  is  defined  by  Sir  E.  Coke  (/)  "  to  be  a 
**  crime  committed,  when  a  lawful  oath  is  ministered  by 
**  any  that  hath  authority,  to  any  person,  in  any  judicial 
"  proceeding,  who  sweareth  absolutely  and  falsely,  in  a 
*'  matter  material  to  the  issue  or  cause  in  question."  The 
common  law  Qtakes  no  notice  of  any  perjury  but  such  as 
is  committed  in  some  court  of  justice  having  power  to 
administer  an  oath,  or  before  some  magistrate  or  proper 
officer,  inrested  with  a  similar  authority,  in  some  pro- 
ceedings relative  to  a  civil  suit  or  a  criminal  prosecution ; 
for  it  esteems  all  other  oaths  unneceanry  at  least,  uid 
therefore  will  not  punish  the  breach  of  them ;]]  but  by  the 
express  provision  of  many  modem  statate8(^),  it  is  enacted, 
that  a  fiilse  oath  taken  in  certain  cases,  not  of  a  judicial 

(4)  Vid*  R.  *.  Ridcwajr.  6  D.  &  &  40  Cae.S,e.  89.  t-Se;  QaanoUat, 

AM.  637.  60M.4.c.78.«.39iPUoU|t.60«e. 

(«)  R.  *.  Tailw*  of  Canbrid(«,  6  4,  e.  \U,  u  80 ;  Vwith  Mrrymf  pas- 

10.  tmgwn^  43  Geo.  4.  c.  66.  «.20  ;  Bank. 


(/)3Imi.  164.  r«fta.6G«>.  4,  c.  16.  S.99;  6&6 

ig)  TIm  MlBwif  attUMM  fdtti**  Vicl.  c.  127.  %.  81 ;  laaolTtoto,  7  Geo. 

lo  fmymj  \m  pvtinikr  cmm,  oio  col-  4,  c  67.  •.71:1   &  3  Vict.  r.  110. 

iKMd  in  Arrb.  (rtia.  Uw.  688.   Go>  s.  100 ;  Rcfulry  Acta.  S  &  3  Adb. 

VWMMM  ABBHtliM.48Goe.3,c.  149,  c.  4,  »   18,   19;    locloaare  Acl,  41 

M.  4,  90 ;   M  Goo.  3.  c.  199.  M.  9.  Cm.  3,  c.  100.  u  43  ;   t:j«c(ioiM,  t 

7  i  EadM^MT  BUh,  61  0«o.  3.  e.  16.  Will.  4.  c.  46,  •.  68 ;  6  &  6  Will.  4. 

M.  9,  10;  8to«fa.  66  Qm.  8, 1. 184.  e.  70.  %.  34 ;  Naval  aod  Miliury  pay, 

M.  S3.  63 ;  CvalMM.  8  &  4  WtU.  4.  6tc.,  1 1  Goo.  4  &  I  Will.  4.  c.  90. 

r.6l.ia.38,99iEsriat,7480«a.4.  M.86.  86i   7  Goo.  4.  c.  78,  a.  99  i 

e. 68. to. 99. 30. 81  i  NmlaloN».89  Mm* tn^  6 &  0  Vict. c. 41.  a. 7. 
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kind,  8hall  be  deemed  to  amount  to  perjury,  and  he  visited 
witli  the  same  penalties  (A). 

A  mere  voluntary  oath,  however,  that  is,  un  '  ui- 

nistered  in  a  case  for  which  the  law  has  not  j  i,  is 

Dot  one  on  which  perjury  can  be  assigned ;  for  as  such  a 
proceeding  is  not  required,  so  neither  is  it  protected  by  the 
law.  Indeed,  such  voluntary  oaths  are  now  expressly  pro- 
hibited by  statute  5  k  6  Will.  IV.  c.  62,  which  provides, 
that  a  certain  furm  of  declaration  may  be  substituted  for 
them,  and  that  any  party  falsely  making  such  ilcclanition 
shall  be  guilty  of  a  misdemeanor. 

Perjury,  by  the  definition,  must  be  absolute,  as  well  as 
false, — that  is,  it  must  be  in  positive  terms.  Yet  a  man 
will  be  guilty  of  the  offence,  if  he  swears  that  he  believes 
to  be  true,  that  which  he  knows  to  be  false  (»).  Perjury 
must  also  be  corrupt  or  wilful,  (that  is,  [[committed  malo 
animo,)  not  upon  surprise  or  the  Hke  (j).  It  must  also  be 
in  some  point  material  to  the  question  in  dispute  (A) ;  for 
if  it  only  be  in  some  trifling  collateral  circumstance,  to 
which  no  regard  is  paid,  it  is  no  more  penal  than  in  the 
voluntary  extra-judicial  oaths  before  mentioned. 

Subornation  of  perjury  is  the  offence  of  procuring  another 
to  take  such  a  false  oath,  as  constitutes  perjury  in  the  prin- 
cipal  (/).;] 

Perjury  and  subornation  are  both  misdemeanors,  and 
their  punishment  Qat  common  law  has  been  various.  It 
was  antiently  death ;   afterwards  banishment,  or  cutting 

(A)  We  nay  remark  here,  that  tlie  the  declaration  of  bankrupts,  witboat 

penaltiea  of  perjury  attach,  by  the  ex-  oath.    8  &  9  Vict  c.  48. 

pren  proviaioDS  of  the  statute  law,  to  (i)  Pedley'i  case,  1  Leach,  C.  C. 

wilful   falsehood    io    the   affirmation  365. 

without  oath,  allowed  to  be  made  by  (j)  Hawk.  P.  C.  b.  1,  c.69,  a.  2. 

Quaker*,  Moravian*  and  Separatitti.  (k)  II.  v.  Aylett,  I  T.  R.  69. 

See 7  & 8  Will.  3,  c. 34;  22  Ueo.2,c.  (()  If  the  party  suborned  does  not 

46,as. 36,37;  22  Geo. 3,  c.  30 ;  9  Geo.  actually  uke  an  oath,  the  person  in- 

4,  c.  32 ;   3  &  4  Will.  4,  cc.  49,  82;  citing  him  so  to  do  is  liable  to  be  fined 

1  &  2  Vict.  c.  77  ;  6  &  7  Vict,  c  85,  and  suffer  infamous  corporal  puniib- 

a.  2.    And  the  case  is  the  same  as  to  ment.     Hawk.  P.  C.  ubi  sup. 
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Qout  the  tongue ;  then  forfeiture  of  (;oods,  and  now  it  \m 
fine  and  imprisonment.^  But  additional  punishments 
for  this  oflFence  hare  been  enacted  by  various  statutes. 
By  5  Eliz.  c.  9,  (made  perpetual  by  29  Eliz.  c.  5,  s.  2,  and 
21  Jac.  I.  c.  28,  s.  8,)  the  offender,  if  indicted  for  perjury, 
may  be  imprisoned  for  six  months  and  fined  20/.,  and  if 
indicted  for  subornation  may  be  fined  40/.,  and  in  default 
of  payment  imprisoned  for  six  months.  By  2  Geo.  II. 
c.  26,  s.  2,  he  may  also  in  either  case  be  transported,  or 
sent  to  the  house  of  correction,  with  hard  labour,  for  seven 
years.  And  by  3  Geo.  IV.  c.  114,  the  offender  may  be 
sentenced  to  imprisonment,  with  hard  labour,  for  any  term 
for  which  he  may  be  lawfully  imprisoned,  either  in  addition 
to  or  in  lieu  of  any  other  punishment  (m). 

Qlt  has  been  sometimes  wished  that  perjury,  at  least 
upon  capital  accusations,  whereby  another's  life  has  been 
or  might  have  been  destroyed,  was  also  rendered  capital 
upon  a  principle  of  retaliation  (a);]]  and  indeed,  Qwhere 
the  de«th  of  an  innocent  person  has  been  actually  the  con- 
sequence of  such  wilful  perjury,  it  fulls  within  the  guilt  of 
deliberate  murder,  and  deserves  an  equal  punishment,  which 
our  antient  law  in  fact  inflicted  (o).  But  the  mere  attempt 
to  destroy  life  by  other  means  not  being]]  in  general  (p) 
[[capital,  there  is  no  reason  that  an  attempt  by  perjury 
should ;  much  less  that  this  crime  should  in  all  judicial 
cases  be  punished  with  death.  For  to  multiply  capital 
paoishments  lessens  their  effect,  when  applied  to  crimes  of 
the  deepest  dye;  and  detestable  as  perjury  is,  it  is  not  by 
any  means  to  be  compared  with  some  other  offences  for 
which  only  death  can  be  inflicted ;  and  therefore  it  seems 

(■)  By2SGM.X.e.n.Myjwi|»  (•)  BlacktIoM  adds  (voL  iv.  p. 

•f  MriM,  wWc  Uw  CMrt  M  Biuif .  or  138),  "  u  il  m  ia  all  ctSM  bj  Um  lam 

viikls u>wmtf4om kmm what,  b m».  "or  rnmem." 

pwsrad  I*  SifM  •  wfcsi  to  be  p».  (•)  Briitoa.  c  6.    At  to  tk*  pvs- 

McvtoabfpMJMjjMdkisprsfiM,  mm  tttto  of  ite  law  oo  ilw  sdijwl. 

llMt  to  aa  iadkUMM  far  inajwj  ar  vida  aapra.  1 16.  a.  (f  )• 


Mkafaaiiaa.  it  ikaU  ba  mdUmmt  to  (p)  Vidt  taprs,  p.  134. 

Mt  fattK  lU  Mbauaea  af  iba  < 
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[[already,  except  perhaps  In  the  instance  of  deliberate  mur- 
der by  perjury,  very  properly  punished  by  our  present  law, 
which  has  adopted  the  opinion  of  Cicero  {q),  derived  from 
the  law  of  the  Twelve  Tables,  "  perjurii  pcena  divina, 
exitium;  humanOf  dedecus {r)"'2 

XVIII.  [^Bribery  is  the  next  species  of  offence  against 
public  justice;  which  is  when  a  judge  or  other  person  con- 
cerned in  the  administration  of  justice,  takes  any  undue 
reward  to  influence  his  behaviour  in  his  office  («).  In  the 
East  it  is  the  custom  never  to  petition  any  superior  for 
justice,  not  excepting  their  kings,  without  a  present.  This 
is  calculated  for  the  genius  of  despotic  countries,  where 
the  true  principles  of  government  are  never  understood : 
and  it  is  imagined  that  there  is  no  obligation  from  the  su- 
perior to  the  inferior;  no  relative  duty  owing  from  the 
governor  to  the  governed.  The  Roman  law,  though  it 
contained  many  severe  injunctions  against  bribery,  as  well 
for  selling  a  man's  vote  in  the  senate  or  other  public  as- 
sembly, as  for  the  bartering  of  common  justice;  yet,  by  a 
strange  indulgence  in  one  instance,  it  tacitly  encouraged 
this  practice;  allowing  the  magistrate  to  receive  small  pre- 
sents, provided  they  did  not  in  the  whole  exceed  one  hun- 
dred crowns  in  the  year(/),  not  considering  the  insinuating 
nature  and  gigantic  progress  of  this  vice  when  once  ad- 
mitted. Plato,  therefore,  more  wisely,  in  his  ideal  repub- 
lic (u),  orders  those  who  take  presents  for  doing  their  duty 
to  be  punished  in  the  severest  manner;  and  by  the  laws  of 

{tf^   De  Leg.  2,  9.  di"  ni.nty    to    i>car   tc.Mimony  ;   but  by 

(r)  Until  reccDlly  the  panishment  st  a.  6  &  7  Vict.  c.  85,  it  i»  provided, 

of  (he  pillory,  which   had  been  abo-  thit  no  pereoo  shall  be  deented  inca- 

li»hed  in  a!l  other  cbm^  by  56  Ceo.  3,  pable  of  giving  evidence  at  a  witoeas 

c.  138,  was  retained  f^r  the  punish-  on  account  of  having  been  convicted 

ineot  of  perjury  and  subornation.  But  of  any  crime  (vide  sup.  vol.  iii.  p.  606). 

it  is  now  altogether  abolished  by  7  W.  (s)  3  lost.  145  ;  Hawk.  P.  C.  b.  I, 

4  &  1  Vict.  C.23.  Another  consequence  c.  67. 

that  attended  aconviction  for  this  crime,  (()  Ff.  48,  11,6. 

until  the  last  session,  was  a  pcrpcluai  (u)  De  Leg.  I.  12. 
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QAthent  he  that  offered  was  also  prosecuted,  as  well  as  he 
that  reoetTed  a  bribe(ir).  In  Eoglaod  Uiis  oflfeDce  of  taking 
bribes  is  punished,  in  inferior  officers,  with  fine  and  impri- 
sonment; and  in  those  who  offer  a  bril>c,  though  not  taken, 
the  same  (x).  But  in  judges,  especially  the  superior  ones, 
it  hath  been  always  looked  upon  as  so  heinous  an  ofienoe, 
that  the  Chief  Justice  Thorpe  was]]  sentenced  to  be(y) 

pi I  f^^  ji  jj^  jjjg  reign  of  Edward  the  Third.     By  a 

.1  lien.  IV.(2),  all  judges  and  ofticersof  the  king 
convicted  of  bribery  shall  forfeit  treble  the  bribe,  be  pu- 
nished at  the  king's  will,  and  be  discharged  from  the  king^s 
service  for  ever.  And  some  notable  examples  have  beea 
made  in  parliament  of  persona  in  the  highest  stations,  and 
rwise  very  eminent  and  able,  but  contaminated  with 
>r(lid  vice  (a).]] 

\i\  \AiiMt!i.  I  iiii^(l<-iii<:innr  of  the  same  species  is  the 
nfi/iijt'nc'  oj  jnihlir  ajficrrs  intrusted  with  the  administra- 
tion of  justice,  as  sheriffs,  coroners,  constables  and  the 
like,  which  makes  the  offender  liable  to  be  fined ;  and,  in 
ver)-  ootorioos  cases,  will  amount  to  a  forfeiture  of  his 
office,  if  it  be  a  beneficial  one  (6).]] 


(«)  Pon.  Anti'j.  i>    I.       Jt.  c  n  ;  49GCO.  3.  c.  116;  53G«o.  8. 

(•)  a  ImL  147.  c.  69 ;  7  &  8  Om.  4.  c.  37 ;  6  &  6 

(jr)  llhck«M«(vol.hr.  p.  \AO)tkj%  Will.  4.  c  76.  a.  64  ;  4  &  &  Vkt.  e. 

Im  wM  actadljr  kufwl i  bM   LMd  67i  6&6  Virl.  c.  103.S.20;  atrKk 

C«U.  9  ImL  14&.  dMiM  tk*t  Thorps  rap.  voL  K.  p.  400.    At  to  bribery  i« 

wM  kngtd.  or  cmM  b«  Iwagad  for  ■■■kip>l  •tecrioM.  ■»  6  &  6  Will.  4. 


,  llMagk  Im  wm  ctruialy  c  70,  t.  64.    As  to  bribwy  of  mwIm 

to  b«  lMaf«4 ;  aad  b«  eito*  ud  e«sto«i-beuM  oJIcw.  m«  3  &  4 

llM  pwlUMMt  rolb.  10  R.  S.  14,  to  Will.  4,  e.  63,  •.33.     Ai  to  bribery 

•haw  ibM  b«  WW  lb«a  pwJorad.  sad  of  oActn  of  ibo  Coon  of  Chancery, 

to  oO  bio  Uod*.      VUo  4  mo  S  &  4  Will.  4.  c.  04.  i.  41. 


Bloob.  Cooi.  140.   by    Mr.  JoMko  (»)  IU»k.  P.  C.  b.  1.  e.  66,  ol 

CiImM|i.  vide  R.  t.  Pionty.  3  B.  &  Ad.  040  ; 

(•)  Vido  8  IiM.  147.  R.«.N«olo.0C«r.&P.431.    As  to 

(•)  Ao  to  briboty  »i  rfmioM,  mo  poMie  oflom  is  |OMf«l,  ttdo  lop. 


7li8  WiU.8.c.  4;  3  000.3.  e.S4.      vol. Ui  p.  17-63. 
0.  7i  OCoo.  3.  c.  aSi  16  Goo.  3. 
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XX.  [There  is  yet  another  ofTeiice  againBt  public  jus- 
tice, which  is  &2  misdemeanor  Qof  deep  u)tilig:nity;  and 
so  much  the  deeper,  as  there  are  many  opportunities  of 
putting  it  in  practice,  and  the  power  and  wealth  of  the 
offenders  may  oflen  deter  tlic  injured  frum  a  legal  pro- 
secution. This  is  the  oppression  and  tyrannical  partiality 
of  judges,  justices  and  other  magistrates  in  the  administra- 
tion and  under  the  colour  of  their  office.  However,  when 
prosecuted,  either  by  impeachment  in  parliament,  or  by 
information  in  the  Court  of  Queen's  Bench,  according  to 
the  rank  of  the  offenders,  it  is  sure  to  be  severely  punished 
with  forfeiture  of  their  offices  (either  consequential  or  im- 
mediate), fines,  imprisonment  or  other  discretionary  cen- 
sure, regulated  by  the  nature  and  aggravations  of  the 
offence  committed  (c).]] 

XXI.  QLastly,  extortion  is  an  abuse  of  public  justice, 
which  consists  in  any  officer's  unlawfully  taking,  by  colour 
of  his  office,  from  any  man,  any  money  or  thing  of  value, 
that  is  not  due  to  him,  or  more  than  is  due,  or  before  it  is 
due.  The  punishment]]  for  this  misdemeanor  Qis  fine  and 
imprisontpent,  and  sometimes  a  forfeiture  of  the  office  (</).]] 

(e)  Hawk.  P.  C.  b.  1.  c.  68,  el  \  U  1  Will.  4,  c.  56,  any  judge  or 

vide  R.  V.  Holland,  5  T.  K.  6U7.  other  officer   in    Bankrupteif    takiog 

(d)  Vide  ktat.  Westin.  1,  3  Edw.  other  than  hit  lawful   fees  aball  for- 

l,r.  26;  3Insl.l45;  K.  v.  Gillham,  feil  500/.,  aod  be  incapable  of  hold- 

6  T.  R.26S  ;    R.  v.  Jones,  2  Camp.  ing  office;  and  xee  on  the  aubjert  of 

131.     As  to  extortion  by  British  tub-  extortion    in    general,    Bac.  Abr.  tit. 

jects  in  the  East  Indies,  in  receiving  Fees;  Jac.  L.  Diet.  Extonioo,&c. 
gifu.  33  Geo.  3,  c.  52,  s.  62.     By 
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CHAPTER  X. 

OP  OFPESTES  AOAIXST  THE  PUBLIC  PEACE. 


\\  t  U'  next  to  consider  offences  against  the  public 
pcucL  u;j  ;  in  our  consideration  of  which,  however,  it  is 
to  be  understood,  that  those  are  passed  over  which  more 
immediately  and  properly  range  themselves  under  other 
chapters  of  the  work,  such  as  offences  against  the  person 
and  the  like.  Those  at  present  in  question  are  of  two 
sorts,  amounting  cither  to  actual  breaches  of  the  peace,  or 
only  to  acts  provocative  of  a  breach  of  the  peace  by  others. 
QButh  of  these  species  are  also  either  felonious,  or  not 
felonious.  The  felonious  breaches  of  the  peace  are  strained 
up  to  that  d^ree  of  malignity  by  virtue  of  several  modern 
statutes;  and  particularly, 

I.  The  riotous  auembUng  of  twelve  person*  or  more,  and 
not  dispersing  mpom  proclamation,  I'his  was  first  made 
treason  by  statute  3  ic  4  Edw.  VI.  c.  5,  when  the  king  was 
a  minor,  and  a  change  of  religion  to  be  effected ;  but  that 
statute  was  repealed  by  statute  1  Mar.  c.  1,  among  the 
other  treasoBS  created  since  the  25  Edw.  III.;  though  the 
prohibition  was  in  substance  re-enacted,  with  an  inferior 
degree  of  ponbhroent,  by  statute  1  Mar.  st  2,  c.  12,  which 
made  the  same  offence  a  single  felony.  These  statutes 
specified  and  particttlBrued  t^  nature  of  the  riots  they 
were  meant  to  suppress ;  as,  for  example,  such  as  were  set 
on  foot  with  intention  to  offer  violence  to  the  privy  council, 

(a)  A«  le  iIm  l«»  ia  |Mtf»l  r«Ul*      t MOft.  vi4t  m^  vol  ii.  pp.  635.  &36  i 
••(leltepaUkpMMudiUcnMr*      «ol.  Itt.  p.  S8. 

VOL.  IV.  T 
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[[or  to  change  the  laws  of  the  kingdom,  or  for  certain  other 
specific  purposes;  in  which  cases,  if  the  persons  were 
commanded  by  proclamation  to  disperse,  and  they  did  not, 
it  was  by  the  statute  of  Mary  made  felony,  but  within  the 
benefit  of  clergy ;  and  also  the  act  indemnified  the  peace 
officers  and  their  assistants,  if  they  killed  any  of  the  mob 
in  endeavouring  to  suppress  such  riot  This  was  thought 
a  necessary  security  in  that  sanguinary  reign,  when  popery 
was  intended  to  be  established,  which  was  like  to  produce 
greKi  discontents ;  but  at  first  it  was  made  only  for  a  year, 
and  was  aflcrwards  continued  for  that  queen's  life.  And 
by  statute  1  Eliz.  c.  16,  when  a  reformation  in  religion  was 
to  be  once  more  attempted,  it  was  revived  and  continued 
during  her  life  also ;  and  then  expired.  From  the  accession 
of  James  the  First  to  the  death  of  Queen  Anne  it  was 
never  once  thought  expedient  to  revive  it ;  but  in  the  first 
year  of  George  the  First  it  was  judged  necessary,  in 
order  to  support  the  execution  of  the  Act  of  Settlement,  to 
renew  it,  and  at  one  stroke  to  make  it  perpetual,  with  large 
additions.  For  whereas  the  former  acts  expressly  defined 
and  specified  what  should  be  accounted  a  riot,  the  statute 
1  Geo.  I.  St.  2,  c.  5]]  (commonly  called  the  Riot  Act), 
amended  as  to  punishment  by  7  Will.  IV.  &  1  Vict.  c.  91, 
Qenacts  generally,  that  if  any  twelve  persons  are  unlawfully 
assembled  to  the  disturbance  of  the  peace,  and  any  one  jus- 
tice of  the  peace,  sheriff,  undersheriff  or  mayor  of  a  town, 
shall  think  proper  to  command  them  by  proclamation  to 
disperse,  if  they  contemn  his  orders,  and  continue  together 
for  one  hour  afterwards,  such  contempt  shall  be  felony,]] 
punishable  by  transportation  for  life,  or  not  less  than 
fifteen  years;  or  imprisonment,  with  or  without  hard  labour 
or  solitary  confinement,  for  not  more  than  three  years. 
[[And  farther,  if  the  reading  of  the  proclamation  be  by 
force  opposed,  or  the  reader  be  in  any  manner  wilfully 
hindered  from  the  reading  of  it,  such  opposers  and  hin- 
derers,  and  all  persons  to  whom  such  proclamation  ought 
to  have  been  madCf  and  knowing  of  such  hindrance,  and 
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[[not  dispersing,  are  felons,]]  and  liable  to  the  like  punish- 
ment (a).  [There  is  the  like  indemnifying  clause  in  case 
any  of  the  mob  be  unfortunately  killed  in  the  endeavour 
to  ditperse  them ;  being  copied  from  the  act  of  Queen 
Mary(6).:3 

II.  Riotously  demolishing  buildings  or  machinery.  By 
7  Jc  8  Geo.  IV.  c  30,  s.  8,  (amended  as  to  punishment  by 
4  &  6  Vict.  c.  56,  s.  2,  explained  by  6  &  7  Vict  c.  10,)  if 
any  persons,  riotously  and  tumultuously  assembled  to- 
gether to  the  disturbance  of  the  public  peace,  shall  un- 
lawfully and  with  force  demolish,  pull  down,  or  destroy, 
or  begin  to  demolish,  pull  down,  or  destroy,  any  church 
or  chapel,  or  any  house,  or  other  such  buildings  or  ma- 
chinery as  in  the  act  mentioned,  every  such  offender  shall 
be  guilty  of  Alony,  and  may  be  transported  for  life,  or 
any  term  not  less  than  seven  years ;  or  imprisoned,  with 
or  without  hard  labour,  for  any  term  not  more  than  three 
years  (c). 

By  7  &  8  Geo.  IV.  c.  31,  ss.  2,  3  (rf),  if  any  church  or 
chapel,  house,  or  such  buildings  or  machinery  as  in  the  act 
mentioned,  shall  be  feloniously  demolished,  wholly  or  in 
pttrt,  by  persons  riotously  and  tumultuously  assembled 
together,  the  inhabitants  of  the  hundred  shall  be  liable  to 
3rield  full  compensation,  provided  that  the  persons  damni- 
6ed,  or  such  of  them  as  have  knowledge  of  the  circum- 
stances, or  the  servants  who  had  the  care  of  the  property, 
•hall,  within  seven  days,  go  before  some  justice  of  the 
peace  residing  near  and  having  jurisdiction,  and  state  upon 
oath  the  names  of  the  offenders,  if  known,  and  submit 
to  examination  touching  the  circumstances,  and  become 

(•)  7  Will.  4  &  1  Vict.  c.  91.  Ad«M.  1  C*r.  &  M. 309;  R. r. Usf- 

(*)  By  7  ii  8  (iM.  4.  e.  VJ.  tU      Ibnl.  ib.  flOS  ^  R. ».  Htrri*.  ib.  061  ; 


ia  tiM  I  Om.  1.      R.  t.  SiapMs.  ib.  069;  R.  *.  Wkk. 
«. «.  (h.  4.  C)  is  «•  fMmg  4o«a      im.  %  DmtI.  N.  8.  406. 


ckwtbn,lie.  bsfim  ywchswibs.  tra         (rf)  Bj  a  li  3  Will.  4.  c.  7a.  lbs 
*«P«*M.  proviMMM  of  ihik  act  ait  tsltadad  le 

(r)  A»  to  Ibit  potUsa.  vids  R.  *.      tbiMbiag  OMrbiMt. 
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bound  by  recognizance  to  prosecute;  and  provided  also 
that  any  action  against  the  hundred  be  commenced  within 
three  calendar  months  after  the  offence  (e). 

III.  liy  i-  (Jeo.  IV.  c.  64,  8.  3(/),  knowingly  to  send 
any  letter  or  tpritinff,  with  or  without  a  name  or  signature 
subscribed  thereto,  or  with  a  fictitious  name  or  signature, 
threatening  to  hill  or  murder  any  of  the  king's  subjects,  or 
to  burn  or  destroy  their  houses,  outhouses,  bams,  stacks 
of  com  or  grain,  hay  or  straw,  is  made  felony,  and  punish- 
able with  transportation  for  life,  or  for  any  term  not  less 
than  seven  years ;  or  imprisonment,  with  or  without  hard 
labour,  for  any  term  not  more  than  seven  years  (^). 

This  offence  was  formerly  high  treason  by  the  statute 
8  Hen.  VI.  c.  6,  which  provision,  however,  was  ri^pralod 
by  the  effect  of  1  Edw.  VI.  c.  12. 

IV.  Z^Affrays  (from  affraier^  to  terrify)  are  the  fighting 
of  two  or  more  persons  in  some  public  (A)  place,  to  the  terror 
of  her  majesty's  subjects ;  for  if  the  fighting  be  in  private 
it  is  no  affray,  but  an  assault  (i).]]  Affrays  are  misde- 
meanors, and  [[may  be  suppressed  by  any  private  person 
present ;  who  is  justifiable  in  endeavouring  to  part  the  com- 
batants, whatever  consequences  may  ensue  (A).  But  more 
especially  the  constable  or  other  similar  officer,  however 
denominated,  is  bound  to  keep  the  peace;  and  to  that 
purpose  may  break  open  doors  to  suppress  an  aflray  or 
apprehend  the  affrayers ;  and  may  either  carry  them  before 
a  justice,  or  imprison  them  by  his  own  authority  for  a  con- 
venient space  till  the  heat  is  over,  and  may  then  perhaps 
also  make  them  find  sureties  for  the  peace  (/).    The  punish- 

(«)  When  Uie  damage  does  not  ex-  sup.  p.  167. 

ceed  30/.  the  act  gives  (s.  8),  instead  (h)  As  in  the  case  of  a  prize  fight  or 

of  an  action,  a  summary  proceeding  be-  other  pugilistic  combat.   1  East,  P.  C. 

ion  justices  at  a  special  petty  session.  c.  5,  b.41  ;  R.  v.  Bellingharo,  2  C.  & 

(f)  The  former  provisions  on  the  P.  234  ;  Hawk.  P.  C.  b.  1,  c.63,  s.  2. 

•abject,  contained  in  9  Geo.  1,  c.  22,  (i)  Hawk.  P.  C.  ubi  sup. 

and  27  Geo.  2,  c.  15,  are  repealed  by  (k)  Ibid.  s.  13. 

4  Geo.  4,  c.  64,  «.  3.  (i)  Ibid.   It  seems  that  a  constable 

(;)  Et  vide,  as  to  threatening  letters,  has  no  power  to  arrest  without  war- 
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[[iD«nt  ofcoaunon  aflTrays  is  by  fine  and  imprisonment,  the 
measure  of  which  roust  be  regulated  by  the  circumstances 
of  the  case ;  for  where  there  i«  any  material  aggravation 
the  pmusbment  proportionably  increases.  As  where  two 
persons  coolly  and  deliberately  engage  in  a  duel  (m) :  this 
being  attended  with  an  apparent  intention  and  danger  of 
murder,  and  being  a  high  contempt  of  the  justice  of  the 
nation,  is  a  strong  aggraTation  of  the  affray,  though  no 
mischief  has  actually  ensued.  Another  a^ravation  is, 
when  thereby  the  officers  of  justice  are  disturbed  in  the  due 
execution  of  their  office ;  or  where  a  respect  to  the  parti- 
cular place  ought  to  restrain  and  regulate  men's  behaviour 
more  than  in  common  ones ;  as  in  the  king's  court  and 
the  like  (a).  And  upon  the  same  account  also  all  affrays 
in  a  church  or  churchyard  are  esteemed  very  heinous 
offences,  as  being  indignities  to  Him  to  whose  service 
those  places  are  consecrated.  Therefore  mere  quarrelsome 
words  which  are  neither  an  affray  nor  an  offence  in  any 
other  place  are  penal  here.  For  it  is  enacted  by  statute 
6  k  6  Edw.  VI.  c.  4,  that  if  any  person  shall,  by  words 
only,  quarrel,  chide,  or  brawl  in  a  church  or  churchyard, 
the  ordinary  shall  suspend  him,  if  a  layman,  >  <su 

sedetUe ;  and  if  a  clerk  in  orders,  from  the  min  i  of 

bis  office  during  pleasure  (o).  And  if  any  person  in  such 
church  or  churchyard  proceeds  to  smite  (p)  or  lay  violent 
hands  upon  another,  he  shall  be  excommunicated  ipso 
facto  {q).    T¥>o  persons  may  be  guilty  of  an  affray ;  but]] 

nwH.  for  M  affraj  cwnaiucd  Mrt  of      vidt  Mp,  p.  219. 

Cook  V.  NollMr*  (•)  h%  to  tkit  •latol*.  vido  Coi  ». 


tm,  6  C.  &  P.  741  ;  Foi  v.Gtml.  OMMojr,  S  Hogf.  R.  190. 

S  B.  &  Ad.  7M :  R.  V.  Conrsa,  R.  &  {p)  FanlMr  pwiuiow  «««  Mdo 

M.  C.  C.  R.  1S2»  R.  ».  Bfiflit.  4  C.  by  Uik  lUlaio  (w  iImcmo  oT  ««apoM 

k  P.  387.  Uiaf  Mod  or  drawa  ia  cIiwcIm*.  Ice. 

(«)  H»«k.P.C.b.I.c.«l.t.SI.  bat  UWM  «M«  ripMlod  by  9  Goo.  4, 

TbMnanobafdijrtoopfljriedaaltM  c.3l,».l. 

Uwy  oia  eoadoend  ia  tU  pmial  doy.  (y>  A*  lo  oseoaiaiBaicalMMi.  vido 

(•)  Ha«k.P.C.b.l.r.3I.M.O.  wp.  «oL  iii.  F.7S1.    At lo datarbiag 

10 ;  e.  83.  t.  39.    At  la  ttrikiag  tad  eaafia|alMadanagdiviatttr*iM.vtda 

atbar  aatfofo  ia  tbo  kiaf '»  eaaif,  fcc«  tap.  vol.  iii.  p.  01. 
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V.  \^Riots(r)f  routs,  and  unlawful  assembliest^  all  of 
which  are  misdemeanors  ($),  [[must  have  three  persons  at 
least  to  constitute  them.]]  1.  A  riot  seems  to  be  a  tumul- 
tuous disturbance  of  the  peace  by  three  persons,  or  more, 
assembling  tc^etber  of  their  own  authority,  with  an  intent 
mutually  to  assist  one  another,  against  any  who  shall  op- 
pose them,  in  the  execution  of  some  enterprise  of  a  private 
nature,  and  afterwards  actually  executing  the  same  in  a 
violent  and  turbulent  manner,  to  the  terror  of  the  people, 
whether  the  act  intended  were  of  itself  lawful  or  unlaw- 
ful {t).  2.  A  rout  seems  to  be  a  disturbance  of  the  peace 
by  persons  assembling  together  with  an  intention  to  do  a 
thing  which,  if  it  be  executed,  will  make  them  rioters,  and 
actually  making  a  motion  towards  the  execution  thereof  (u). 
3.  An  unlawful  assembly  seems  to  consist  of  any  meeting 
whatsoever  of  great  numbers  of  people  with  such  circum- 
stances of  terror  as  cannot  but  endanger  the  public  peace, 
and  raise  fears  and  jealousies  among  the  subjects  of  the 
realm  (x).  The  punishment  of  riots  not  falling  under  the 
predicament  expressed  in  the  Riot  Act,  before  referred  to, 
is  fine  and  imprisonment,  to  which  hard  labour  may  (by 
3  Geo.  IV.  c.  114)  be  superadded.  The  same  punishment, 
but  without  this  addition,  attaches  to  the  offences  of  routs 
and  unlawful  assemblies.  [[By  the  stat.  13  Hen.  IV.  c.  7, 
moreover,  any  two  justices,  together  with  the  sheriff  or 
undersherifi'  of  the  county,  may  come  with  the  posse  comi- 
tatus,  if  need  be,  and  suppress  any  such  riot,  assembly,  or 
rout,  arrest  the  rioters,  and  record  upon  the  spot  the  nature 
and  circumstances  of  the  whole  transaction ;  which  record 
alone  shall  be  a  sufficient  conviction  of  the  offenders.  In 
the  interpretation  of  which  statute  it  hath  been  holden, 
that  all  persons,  noblemen  and  others,  (except  women,  cler- 

(r)  The  rioU  here  referred  to  are  (()  Hawk.  P.  C.  b.  1,  c.  65,  a.  I  ; 

tboae  at  commoo  law,  and  oot  aasem-  et  vide  Cox  v.  Goodday,  ubi  tup. 

Uies  uDder  the  Riot  Act,  as  to  which  (u)  Hawk.  P.  C.  b.  1,  c.  65,  a.  8. 

vide  sup.  p.  274.  (a)  Ibid.  t.  9;  et  vide  57  Geo.  3, 

(t)  Hawk.  P.  C.  b.  1.  c  65  j  1  Russ.  c.  19.  a.  23 ;  poet,  p.  280. 
288. 
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[[gynicn,  persons  decrepit,  and  infants  under  fifteen,)  are 
bound  to  attend  the  justices  in  suppressing  a  riot,  upon 
pain  of  fine  and  imprisonment  (y) ;  and  that  any  battery, 
wounding,  or  killing  the  rioters  that  may  happen  in  sup- 
pressing the  riot,  is  jttstiBable(<).  So  that  our  antient 
law,  prerious  to  the  modern  Riot  Act,  seems  pretty  well 
to  have  guarded  against  any  violent  breach  of  the  public 
peace ;  especially  as  any  riotous  assembly  on  a  public  or 
general  account,  as  to  redress  grievances,  or  to  pull  down 
all  indosures ;  and  also  resbting  the  king's  forces  if  sent 
to  keep  the  peace ;  may  amount  to  overt  acts  of  treason  by 
levying  war  against  the  king  (a)]]. 

V'l.  Nearly  related  to  this  head  of  riots  is  the  misde- 
meanor Qof  tumultuous  petitioning ;  which  was  carried  to 
an  enormous  height  in  the  times  preceding  the  grand  re- 
bellion. Wherefore  by  statute  13  Car.  II.  st.  1,  c.  5,  it  is 
enacted,  that  not  more  than  twenty  names  shall  be  signed 
to  any  petition  to  the  king  or  either  house  of  parliament, 
for  any  alteration  of  matters  established  by  law  in  church 
or  state ;  unless  the  contents  thereof  be  previously  ap- 
proved, in  the  country,  by  three  justices,  or  the  majority 
of  the  grand  jury  at  the  aasizes  or  quarter  sessions ;  and 
in  London  by  the  lord  mayor,  aldermen,  and  common 
coancil  (6) :  and  that  no  petition  shall  be  delivered  by  a 
company  of  more  than  ten  persons,  on  pain,  in  either  case, 
of  incurring  a  penalty  not  exceeding  100/.  and  three  months 
imprisonment  (c).]] 

And  farther,  it  is  provided  by  67  Geo.  UI.  c.  19.  s.  23, 
that  it  shall  not  be  lawful  for  any  person  to  convene,  or 
give  notice  of  convening,  any  meeting  consisting  of  more 

(f )  Vidt  R.  *.  PioMj.  3  B.  Ii  Ad.  BhrktlaM  (vol.  iv.  p.  147).  •neaf 

946  ;   R.  «.  NmI«.  9  C  It  P.  431 ;  tOmt.  why  tiM  corpermlioo  of  Leodea 

R.0.BIOW*.  ICw.a(M.3l4.  te«.«MttlwfM«mUea.MMlljlakM 

(■)  llUI.P.C4Mi  H«»LP.C.  llM  Im4  b  pmMm  10  porliMMM  fcr 

k  1.0. 66,  •.90.  tho  altmlieM  of  uj  oMsbWMd  law. 

(•)  VMo  011^  p.  199.  («)  Ai  10  Uiio  %»Mtm,  vMs  R.  *. 

(*)  TIm  Mj  U  OM  NMOo,  Mjo  Oodoa,  DMIf  I^M9. 
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than  fifty  persong,  or  for  any  number  of  persons  exceeding 
the  number  of  fifty  to  meet  in  any  street,  square,  or  open 
space  in  the  city  or  liberties  of  Westminster  or  county  of 
Middlesex,  within  the  distance  of  a  mile  from  the  gate  of 
Westminster  Hall,  (except  such  parts  of  the  parish  of  St. 
Paul's,  Covent  Garden,  as  are  within  such  distance,)  for  the 
purpose  of  considering  of  or  preparing  any  petition,  com- 
plaint, remonstrance,  declaration  or  other  address,  to  both 
or  either  house  of  parliament,  for  alteration  of  matters  in 
church  or  state,  on  any  day  on  which  the  two  houses  or 
either  house  of  parliament  shall  meet  and  sit,  or  shall  be 
summoned  or  adjourned  or  prorogued  to  meet  or  sit,  nor 
on  any  day  on  which  the  courts  shall  sit  in  Westminster 
Hall ;  and  any  such  meeting  is  by  the  act  made  an  un- 
lawful assembly.  But  there  is  a  provision  that  the  enact- 
ment shall  not  apply  to  any  meeting  for  the  election  of 
members  to  serve  in  parliament,  or  to  persons  attending 
upon  the  business  of  either  bouse  of  parliament  or  any  of 
the  said  courts  (d). 

VII.  QA  seventh  offence  against  the  public  peace  is 
that  of  a  forcible  entry  or  detainer  ;  which  is  committed 
by  violently  taking,  or,]]  after  an  unlawful  taking,  violently 
[[keeping  possession  of  lands  and  tenements,  with  me- 
naces, force  and  arms,  and  without  the  authority  of  law  (e).]] 
A  forcible  entry  Qwas  formerly  allowable  to  every  person 
disseised  or  turned  out  of  possession,  unless  his  entry  was 
taken  away  or  barred  by  his  own  neglect  or  other  circum- 
stances ;]]  but  it  is  now,  as  well  as  a  forcible  detainer,  a 
misdemeanor,  punishable  by  imprisonment  and  ransom,  at 
the  pleasure  of  the  crown  (f).     And  on  this  oflence  it  will 

{d)  1'he  oilier eoactmeDUcoDtaioed  (<)  R.  v.  Oskley,  4  Barn.  &  Adol. 

ID  Ihis  act  and  to  60  Geo.  3  &  1  Geo.  30  ;  R.  v.  WiImd,  3  Ad.  &  El.  817  ; 

4,  c.  6,  at  to  aatembliet  of  per^oot  1  Ruts,  oo  Crimes,  p.  304. 

collected  under  preteit  of  public  griev-  (/)  Vide  statutes  S  Ric.  2,  st.  1, 

aoces,  &c.,  appear  to  have  been  only  c.  8  ;  15  Ric.  2,  c.  2  ;  8  Hen.  6,  e.  9 ; 

temporary,  and  to  be  now  expired.    1  31  Eliz.  c.  11  ;  21  Jac.  1,  c.  15. 
Russ.  on  Crimes,  p.  280. 
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be  unnecessary  on  the  present  occasion  to  say  more,  the 
Haring  already  sufficiently  attracted  our  attention 
li.  »  ..M.iier  volume  (^). 

VIII.  [The  offence  of  riding  or  goinq  <irrn>>l  u-it/i  dmi- 
gerous  or  unusual  weapomt^  is  a  misdeiiu  aiiui,  tending  to 
disturb  the  public  peace,  Qby  terrifying  the  good  people 
'f  tiie  land  ;  and  is  particularly  prohibited  by  the  Statute 
<A  Northampton,  2  Edw.  III.  c.  3,  upon  pain  of  forfeiture 
of  the  arms,  and  imprisonment  during  the  pleasure  of  the 
crown  ;  in  like  manner  as,  by  the  laws  of  Solon,  every 
Athenian  was  finable  who  walked  about  the  city  in 
armour  (A).]] 

IX.  ]^Spreading  faUe  netcs^  to  make  discord  between 
the  sovereign  and  nobility,  or  concerning  any  great  man 
of  the  realm,  b]]  also  a  misdemeanor,  [[punishable  by 
common  law(t)  with  fine  and  imprisonment;  which  is 
confirmed  by  statutes  Westm.  1,3  Edw.  I.  c.  34 ;  2  Ric.  II. 
St.  1,0.  6;  and  12  Ric.  II.  c.  11.]] 

X.  ^FaUeand  pretended  prophecies^  with  intent  to  dis- 
turb the  peace,  are  equally  unlawful  and  more  penal,  as 
they  raise  enthusiastic  jealousies  in  the  people,  and  terrify 
them  with  imaginary  fears.  They  are,  therefore,  punished 
by  our  law]]  as  misdemeanors ;  and  Qupon  the  same  prin- 
ciple that  spreading  of  public  news  of  any  kind,  without 
communicating  it  first  to  the  magistrate,  was  prohibited 
by  the  antient  Gauls  (A).  Such  false  and  pretended 
prophecies  were  punished  capitally]]  by  33  Hen.  VIII. 
c.  14,  which  was  however  altered  by  the  temporary  acts 
of  3  4c  4  Edw.  VI.  c.  Id,  and  7  Edw.  VI.  c.  1 1  (/):  Qand 

(f )  Vidtf  tap.  vol.  iti.  p.  390.  "  marmri*9  «ffM«  imptrita*  /sM*  rw 

i k)  Poft.  Aatiq.  b.  I.e.  16.  "  marihmt ierrtri, tt »dfmeimu$  imintU, 

(i)  8  latl.nO;  3  InM.  196.  "  M  rf«  immrnit  t^ma  emuilium  c^iurt, 

(*)   "  Hmhtmt  hgth^B  mmetmm.  u  "  twgniium  mt."—Cmt.  <k  B«ll.  Gall. 

"  fMU  fMM  d*  rtfmktum  m  /imitimU  lib.  6.  rap.  10. 

*'  rmmt»»0  «iil  /■■•■  tettpttil,  mti  <id  (/)  CoWiiAgv't  BUckaiOOe.  m  mchi, 

"  mmgutrmtmm  dtftrmi,  mnt  e%m  mtkt  wImm  BUcfcaf— '»  imw>at  OO  UllS 

"  ttmmmmuti ,  f  mW  ttfp*  kumumn  U  aubJMl  it  COmctad. 
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Qnow  by  the  statute  5  Eliz.  c.  15,  the  penalty  for  the  first 
offence  is  a  fine  of  ten  pounds  and  one  year's  imprison- 
ment ;  for  the  second,  forfeiture  of  all  goods  and  chattels, 
and  imprisonment  during  life.]] 

XL  [[Betides  actual  breaches  of  the  peace,  any  thing 
that  tends  to  provoke  or  incite  others  to  break  it,  is  an 
offence  of  the  same  denomination.  Therefore,  challenges 
to  Jight,  either  by  word  or  letter,  or  to  be  the  bearer  of 
such  challenges,  are]]  misdemeanors,  [[punishable  by  fine 
and  imprisonment,  according  to  the  circumstances  of  the 
offence  (»»).]] 

XII.  Another  kind  of  misdemeanor,  amounting  in  many 
instances  to  an  incitement  to  break  the  peace,  is  the  pub- 
lication of  a  libel.  Of  defamatory  libels  we  have  already 
said  so  much  in  a  former  volume  (n),  as  to  preclude  the 
necessity  for  any  copious  discussion  of  them  on  the  present 
occasion.  It  may  be  right,  however,  to  remark  in  this 
place,  that  by  the  recent  provisions  of  6  &  7  V|ct.  c.  96 
(amended  by  8  &  9  Vict.  c.  76),  it  is  enacted  (sect.  3),  that 
if  any  person  shall  publish  or  threaten  to  publish  any  libel, 
or  directly  or  indirectly  propose  to  abstain  from  printing  or 
publishing,  or  off'er  to  prevent  the  printing  or  publishing  of 
any  matter  touching  any  person,  with  intent  to  extort  any 
money,  security  for  money,  or  valuable  thing  from  such 
person  or  any  other;  or  with  intent  to  induce  any  person 
to  confer  or  procure  any  appointment  or  office  of  profit  or 
trust ;  he  shall  be  liable  to  imprisonment,  with  or  without 
hard  labour,  for  a  term  not  exceeding  three  years.  Also 
(sect.  4),  that  if  any  person  shall  maliciously  publish  any 
defamatory  libel,  knowing  the  same  to  be  false,  he  shall 
be  imprisoned  for  a  term  not  exceeding  two  years,  and 

(m)  Hawk.P.C.b.l,c.63,u.3.21.  is  now  repealed  by  9  Geo.  4.  e.31. 

Challenges  arising  on  account  of  mo-  a.  1  ;  5  &  6  Will.  4,  c.  41,  and  8  &  9 

nies  won  at  gaming  were  formerly,  by  Vict.  c.  109,  s.  15. 
9  Ann.  c.  14,  punishable  with  forfeiture  (n)  Vide  sup.  vol.  ii.  p.  97;  vol. 

and  imprisonment.     Bat  that  sUtute  iiL  pp.  311,476. 


CHAP.  X. — OP  OPPSNCM  AOAIV0T  TBI  PVBUC  PBACB.     283 

pay  such  fine  as  the  couK  shall  award.  And  (sect.  5)  that 
if  any  person  shall  maliciously  publish  any  defamatory  libel, 
(whether  knowing  the  same  to  be  false  or  not,)  he  shall  be 
liable  to  fine  or  imprisonment,  or  both,  as  the  court  shall 
award,  such  imprisonment  not  to  exceed  one  year. 

It  is  abo  necessary  to  ooserve,  that  besides  defamatory 
libels,  the  term  of  libel  legally  includes  such  writings  as 
are  of  a  blasphemous,  treasonable,  seditious  or  immoral 
kind ;  the  publication  of  any  of  which  is  equally  a  mis- 
demeanor(o),  and  subjects  the  person  by  whom  it  was  com- 
posed, written,  printed  or  published,  to  fine  and  imprison- 
ment (/>).  And  by  60  Geo.  III.  &  1  Geo.  IV.  c.  9,  s.  16, 
it  is  enacted,  that  if  a  person  charged  with  printing  or  pub- 
lishing any  blasphemous,  seditious  or  malicious  libel,  be 
brought  up  to  give  bail,  the  court,  judge  or  justice  of  the 
peace,  before  whom  he  is  so  brought,  may  make  it  part  of 
the  condition  of  the  recognizance  that  he  shall  be  of  good 
behaviour  during  the  continuance  of  the  recognizance. 
And  by  c.  8,  of  the  tame  session,  it  is  also  provided,  as  to 
libeb  of  a  blasphemous  or  seditious  kind,  that  in  every 
CMe  in  which  any  verdict  or  judgment  by  default  shall 
be  had  against  any  person  for  composing,  printing  or  pub- 
lishing the  tame,  the  judge  or  court  before  whom  such 
verdict  shall  have  been  g^ven,  may  order  the  seizure  and 
detaining  of  all  copies  of  such  libel  which  shall  be  in 
the  pottettion  of  the  person  against  whom  such  verdict 
was  given,  or  in  the  poaseation  of  any  other  person  named 
in  the  order  for  bit  ate ;  and  upon  proper  evidence  being 
offered  of  such  pottettion,  it  shall  be  lawful  for  any  justice 
of  the  peace,  constable  or  other  peace  oflicer,  acting  under 
inch  order,  to  search  for  tuch  copies  in  any  houte  or  other 

(•)  It  Majba  fnmt9»ai,  Ukm  di  fBnMlM««pMibMi,«ol«Mib«|NrwB 

•Iktr  ahataMaon,  tidMr  bj  ImdiH'  who  ■ppU«  for  Imm  to  ik  iIm  iafbr* 

mni  m  bifwrwrniim,  ■•  «t  sImII  lMr«  mitiM  wukm  M  sMtvit  paimadlj  ••• 

■fciri—  \mmh$t  I*  «splMa.  B«t  «•  Mrttaf  Ms  Imewi  of  iIm  elwr|«. 


maj  iMMfk  Urn,  m  Nfu^  4tf»-      4  Bl.  Coiii^4AI.  •.  by  CbrUtka. 
MiOTjrIibali.tlMllMWMtorQMM'k         {p)  VMltMp.fel.  U.  p.97}  v«LiU. 
BMck  wiU  Ml  ia  iwanl  griM •>  ui'      pwSII. 
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building  or  place  belonging  to  the  person  named  in  such 
order,  and  to  enter  by  day  by  force,  if  admission  be  re- 
fused or  unreasonably  delayed  (g). 

The  offence  of  libel  was  treated  at  certain  periods  under 
the  Roman  law  with  more  severity.  QBy  the  law  of  the 
twelve  tables,  libels,  which  affected  the  reputation  of  an- 
other, were  made  a  capital  offence ;  but  before  the  reign 
of  Augustus  the  punishment  became  corporal  only  (r). 
Under  the  Emperor  Valentinian  («)  it  was  again  made 
capital,  not  only  to  write  but  to  publish,  or  even  to  omit 
to  destroy  them.  But  our  law,  in  this  and  many  other 
respects,  corresponds  rather  with  the  middle  age  of  Roman 
jurisprudence,  when  liberty,  learning  and  humanity  were 
•  in  their  full  vigour,]]  and  exhibits  a  moderation  sufficient 
to  protect  it  from  any  imputation  of  infringing  the  liberty 
of  the  press.  This  liberty,  when  rightly  understood,  [[con- 
sists in  laying  no  previous  restraints  upon  publications, 
and  not  in  freedom  from  censure  for  criminal  matter  when 
published.  Every  freeman  has  an  undoubted  right  to  lay 
what  sentiments  he  pleases  before  the  public  :  to  forbid 
this  is  to  destroy  the  freedom  of  the  press  :  but  if  he  pub- 
lishes what  is  improper,  mischievous  or  illegal,  he  inn-f 
take  the  consequence  of  his  own  temerity.  To  sul»ji  rt 
the  press  to  the  restrictive  power  of  a  licenser,  as  was  for- 
merly done,  both  before  and  since  the  Revolution  (t\  is 

(q)  A  second  ofTenre  in  publitbing  jert  to  the  coercion  of  the  crown,     It 

•  aediiious  or  blasphemous  libel  was  w^s   therefore   regulated  with    as  by 

by  this  BiaAle  punishible  with  banish-  the  king's  proclatnatioos.  prohtbitioDS, 

inent;  but  this  was  repealed  by  1 1  Geo.  charters  of  privilege  and  of  liceoce, 

4  &  1  Will.  4,  c.  73.  and,  finally,  by  the  decrees  of   the 

(»•) "  Quinetum  Ux  court  of  Star  Chimber,  which  limited 

"  Pxnaqut  lata,  mato  quit  nollel  car-  the  number  of  printers,  and  of  presses 

mine  quenquam  which  each  should  employ,  and  pro- 

"  Deterihi  :—tertere  modumfitrmidint  bibited  new  publications  unless  pre- 

fustis." — Hor.  ad  Aug.  152.  viously  approved  by  proper  licensers. 

(()  Cod.  9,  36.  On  the  demolition  of  thLs  odious  juris- 

(()  The  art  of  printing,  soon  after  diction  in   1641,  the  lon^  parliament 

its  intiwluction,  was  looked  upon,  as  of  Charles  the  First,  afi«;r  their  rup- 

well  io  England  as  in  other  countries,  ture  with  that  prince,   assumed  the 

as  merely  a  matter  of  state,  and  sub-  same  powers  as  the  Star  Chamber  ex« 
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Qto  fubject  all  freedom  of  sentiment  to  the  prejudices  of 
one  man,  and  make  him  the  arbitrary  and  infallible  judge 
of  all  controverted  points  in  learning,  religion  and  govern- 
ment. But  to  punish,  as  the  law  does  at  present,  any 
dangerous  or  offensive  writings,  which,  when  published, 
shall,  on  a  fair  and  impartial  trial,  be  adjudged  of  a  per- 
nicious tendency,  is  necessary  for  the  preservation  of  peace 

H"  '  I  order,  of  government  and  religion,  the  only  solid 

I  IIS  of  civil  Uberty.]] 

ymu*  loafer  by  •tatals  4  W.  &  M. 
e.  34 ;  bw  tllOfh  frequent  atiempu 
wrrt  nadt  bj  govciomeot  to  revive 
it  in  tb«  sabwqaeDt  part  of  that  reigo 
(Coa.  Jonrn.  11  Febniarj.  1694.  26 
NovMber.  1695.  22  October.  1696, 
9  Febniary,  1697.  31  Jeoatry.  1698), 
jet  the  parliament  resisled  it  to  stroBglj 
that  it  finally  expired,  and  the  preia 
became  properly  free  in  1694.  and  has 
ever  aioce  lo  oontiaoed.  See  also  oo 
thia  attbiect,  aap.  vol.  iii.  pp.  307, 
319. 


ritb  respect  to  lioeaaiaf  of 
i  sad  is  1643.  1647.  1649  sad 
IStt  (SeobeU,  i.  44.  134.  ii.  88, 230). 
their  ordinances  for  that  par- 
priocipelty  on  the  Star 
of  1637  In  1689 
tbe  Btatate  13  &  14  Car.  2, 
c  33,  which,  with  seae  few  alter- 
stieas.  was  copied  frooi  tbe  parlia- 
■eetary  ordioaaoes.  This  act  expred 
in  1679.  bat  wss  lavittd  bj  stataie 
1  Jsc.  3.  c.  17.  sad  ceali— ad  till 
1093.    It  wastkoa  coMiMMlfertiPO 
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CHAPTER  XI. 

OP  OFFENCES  AGAINST  PUBLIC  TRADE. 


[[Offbncbs  against  public  track,  like  those  of  the  pre- 
ceding classes,  are  either  felonious  or  not  felonious.]]  We 
shall  notice — 

I.  That  o(  smuggliTiff,  or  the  offence  of  importing  or  ex- 
porting Qgoods  without  paying  the  duties  imposed  thereon 
by  the  laws  of  the  customs  and  excise.]]  This  is  restrained 
by  the  statutes  relating  to  the  customs  (a),  which  inflict 
penalties  and  seizure  of  the  goods  so  unlawfully  imported 
or  exported  ;  and  by  one  of  them,  8  &  9  Vict.  c.  87,  in- 
tituled "  An  Act  for  the  Prevention  of  Stouggling,"  it  is 
among  other  things  provided  (sect.  63),  that  if  any  per- 
sons to  the  number  of  three  or  more,  armed  with  fire-arms 
or  other  offensive  weapons,  shall  within  the  united  king- 
dom or  any  port  thereof,  be  assembled  in  order  to  be 
aiding,  or  shall  aid  in  the  illegal  landing,  running  or  car- 
rying away  of  prohibited  or  uncustomed  goods,  or  in  res- 
cuing or  taking  away  any  such  goods  after  seizure,  or  in 
rescuing  any  person  apprehended  for  any  offence  made 
felony  by  any  law  of  the  customs,  or  in  preventing  the 
apprehension  of  any  person  guilty  of  such  offence,  every 
person  so  offending,  and  every  person  aiding  therein,  shall 
be  guilty  of  felony,  and  be  liable  to  be  transported  for  life, 
or  not  less  than  fifteen  years,  or  to  be  imprisoned  for  not 
exceeding  three  years.     By  sect.  64,  persons  maliciously 

(a)  At  to  the  cattomt  in  general,  coniolidated,  with  a  repeal  of  former 

vide  sup.  vol.  ii.  p.  575.    Since  the  ttatotes.     Vide  8  &  9  Vict  c.  84.  85, 

pablicaiton  of  that  volume,  the  laws  86,  87,  88,  89,  90,  91.  92,  93,  94. 
relating  to  the  customs  have  been  again 
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•booting  at  any  vessel  or  boat  belonging  to  the  nary  or 
in  the  service  of  the  revenue,  within  one  hundred  leagues 
of  the  coast  of  the  united  kingdom,  or  maliciously  shoot- 
ing or  dangerously  wounding  any  full  pay  officer  of  the 
army,  navy  or  marines,  or  any  officer  of  customs  or  excise, 
or  any  persons  aiding  them  while  duly  employed  for  the 
prevention  of  smuggling  and  in  the  execution  of  their  duty, 
shall  be  liable  to  a  similar  punishment.  By  sect.  65,  if 
any  person  (being  in  company  with  more  than  four  other 
persons)  be  found  with  any  goods,  liable  to  forfeiture  under 
the  acts  relative  to  the  customs  or  excise,  or  (in  company 
with  one  other  person  within  five  miles  of  the  coast,  or  of 
any  navigable  river  leading  therefrom)  with  such  goods, 
and  carrying  offisnsive  weapons,  or  disguised  in  any  way, 
be  shall  be  adjudged  guilty  of  felony,  and  be  transported 
for  seven  years.  And  by  sect.  66,  persons  assaulting  or 
obstructing  officers  of  customs  or  excise  in  the  performance 
of  their  duty,  or  their  assistants,  by  force  and  violence,  are 
punishable  with  transportation  for  seven  years,  or  imprison- 
ment with  hard  labour  for  not  more  than  three  years. 

It  is  also  enacted  by  9  Geo.  IV.  c.  31,  s.  25,  that  if  any 
person  be  convicted  as  of  a  misdemeanor,  of  any  assault 
upon  a  revenue  officer  in  the  due  execution  of  his  duty,  or 
upon  any  person  acting  in  aid  of  such  officer,  he  may  be 
imprisoned,  with  or  without  hard  labour,  for  any  term  not 
exceeding  two  years,  and  may  also  be  fined  and  bound 
over  to  keep  the  peace. 

11.  Among  the  offences  against  public  trade  must  also 
be  nwnbered  certain  frauds  eommitud  6y  bemkrupts  and 
imsobMmts,  The  greater  part  of  these  (some  of  which 
amount  to  felonies)  we  have  already  noticed  in  a  former 
part  of  the  work,  when  engaged  on  the  subjects  of  bank- 
ruptcy and  insolvency  (6),  and  it  will  be  unnecessary  to 


(*)  VMi*Mi^?el.iLpf.«n,S03.      ».<.«!.  tmmiti  hf  M  O— . ».  c.  5. 
SI9.    El  «id«  vol.  ill.  pp.  416.  64t.      {mUt  p«|«lMl  by  39  0«».  9.  c  40.) 
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recapitulate  them  in  this  place ;  but  an  addition  has  been 
since  made  to  them  by  the  new  statute,  7  &  8  Vict.  c.  9fi, 
in  the  case  of  petitions  for  protection  from  process,  tiled 
before  a  commissioner  in  bankruptcy,  by  insolvents  who 
are  not  traders,  or  who,  being  traders,  owe  less  than  30n/. 
It  is  provided  by  sect.  39  of  this  act,  that  in  case  any  such 
petitioner  shall,  with  intention  to  defraud  the  creditors 
of  guch  petitioner,  wilfully  and  fraudulently  omit  in  his 
schedule  any  property  whatsoever,  or  retain  or  except  out 
of  such  schedule,  as  wearing  apparel,  bedding  or  other 
necessaries,  or  working  tools  or  implements,  property  of 
greater  value  than  20/.,  he  shall  be  adjudged  guilty  of  a 
misdemeanor,  and  liable  to  imprisonment  with  hard  labour, 
for  any  period  not  exceeding  three  years. 

The  remaining  offences  against  public  trade  are  merely 
misdemeanors,  among  which  may  be  noticed  that  of — 

III.  Usury f  which  is  the  taking  of  interest  above  bL 
per  cent,  per  annum  on  the  loan  of  money,  in  cases  where 
such  rate  of  interest  is  not  allowed  by  law(c).  Of  this  we 
had  occasion  also  to  discourse  so  much  at  large  in  a  former 
volume  (d)  as  to  render  any  farther  discussion  of  it  in  the 
present  place  unnecessary.  We  may  remark,  however, 
here,  that  by  the  same  statute  that  provides  for  the  case 
of  usury,  viz.  12  Ann.  st.  2,  c.  16,  it  is  enacted,  that  Qif  any 
scrivener  or  broker  takes  more  than  five  shillings  per  cent. 
procuration  money  for  soliciting  a  loan,  or  more  than  twelve 
pence  for  making  or  renewing  the  bond  for  the  same,  he 
shall  forfeit  20/.,  with  costs,  and  shall  suffer  imprisonment 
for  half  a  year.]]    And  that  by  statute  53  Geo.  III.  c.  141  (e), 

portatioD  for  seven  years,  if  a  prisoner  no  punishmeDt,  except  the  pecuniary 

charged  io  execution  for  any  debt  un-  penally  imposed  by  12  Ann.  tt  2,  c. 

der  300/.,  neglecti  or  refuses  on  de-  16,  recoverable  by  a  civil  action, 

maad  to  deliver  up  his  effecU  for  the  (d)  Vide  sop.  vol.  ii.  p.  140—149. 

benefit  of  hi*  cieditore.  («)  This  statute  repeals  17  Geo.  3, 

(c)   It  is  doubtful    whether    this  c.  26,  which  contained  similar  provi- 

amoonts  to  a  misdemeanor.      Com.  sioos. 
Dig.  Usury,  C.     If  not,  it  is  liable  to 
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f.  8,  to  procure  or  solicit  any  person  under  twenty-one  to 
grmnt  an  annuity  or  rent-charge,  or  to  advance  or  procure 
to  be  advanced  money  to  him,  on  consideration  of  his 
granting  an  annuity  or  rent-charge  after  he  is  of  age,  is 
a  misdemeanor,  punishable  by  tine  and  imprisonment,  or 
other  corporal  punishment.  And  that  by  sect.  9,  to  take 
more  than  ten  shillings  per  cent,  for  procuring  any  money 
to  be  advanced  on  any  life  annuity  within  the  act,  is  a  mis- 
demeanor, punishable  with  fine  and  imprisonment  (/). 

IV.  ^X^healimg  is  another  oflfence,  more  immediately 
against  public  trade;  as  that  cannot  be  carried  on  without 
a  punctilious  regard  to  common  honesty,  and  faith  be- 
tween man  and  man.  Hither,  therefore,  may  be  referred 
that  prodigious  multitude  of  statutes,  which  are  made  to 
restrain  and  punish  deceits  in  particular  trades,  and  which 
are  enumerated  by  Hawkins  and  Burn,  but  are  chiefly 
of  use  among  the  traders  themselves.]]  The  oflence  of 
adulterating  breads  cortif  meal  or  flour  (g),  under  3  Geo.  IV. 
c.  cvi.,  and  6  Sc  7  Will.  IV.  c.  37,  []is  reducible  to  this 
head  of  cheating ;  as  is  likewise,  in  a  peculiar  manner, 
the  offence  of  selling  by  false  weights  and  measures,  the 
standard  of  which  fell  under  our  consideration  in  a  former 
volume  (h).  The  punishment  of  bakers,]]  for  offences 
relating  to  bread,  [[was  antiently  to  stand  in  the  pillory, 
by  statute  51  Hen.  III.  st.  6;  and  for  brewers,  by  the  same 
act,  to  stand  in  the  tumbrel  or  dung-cart  (i);  which,  as 
we  learn  from  domesday  book,  was  the  punishment  for 
knavish  brewers  in  the  city  of  Chester,  so  early  as  the  reign 

(/)  It  k  nid  that  Umn  pfovkioM  far  i«f«latioo  of  iupric*.    61  Htn.  3, 

•m  h«|«ntl]r  viofaMd  by  atravagiM  M.  I  aod  6 ;  ord.  pUlor.,  2  &  3  Edw. 

clMfgMl«(tb«<i««b.»lMf«tb«aaM]r  6.  r.  16.  31  Uto.  2.  c.  39.     Bat  all 

b  fnauti  hj  •  icrin— f  or  klMtMjr,  lUlolo*  rtUtiog  to  lb«  aMiae  art  n- 

■poa mexni^j  of  rr«l  or  ftnami  mtus.  paoM  bjr  6  &  7  Will.  4,  e.  37,  and 


I  Chii  m,n.  (MteUwdtyofL— <o«)by30— .4, 

(f)  nMsdoM  (vol  if.  c.  evi..  wliieli  CMtaia  acw  ngdaiioM 

p.  167  of  hfMkimg  tin  a»-  aa  to  Um  bf«od  trade 

»***  ^  '  ii  t;  mlatint  lb«  (A)  Vido  tap.  vol.  ii.  p.  636. 

laloa  kid  down  bj  townl  aUt«Ma  (i)  3  laat  319. 

vni     TV  u 
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Qof  Edward  the  confessor.  "  Malam  cerevisiam  facieru, 
in  cathedrd  ponebalur  stercoris{h)."  But  now  the  general 
punishment  for  all  frauds  of  this  kind,  if  indicted,  as  they 
may  be,  at  common  law(i),  is  by  fine  and  imprisoameot; 
tliough  the  easier  and  more  usual  way  is  by  levying  on  a 
summary  conviction,  by  distress  and  sale,  the  forfeitures 
imposed  by  the  several  acts  of  parliament.  Lastly,  any 
deceitful  practice,  in  cozening  another,  whether  in  matters 
of  trade  or  otherwise,]]  by  such  artful  practice  (short  of 
felony)  as  common  prudence  could  not  have  guarded 
against  (j),  as  by  playing  with  false  dice  or  the  like,  is 
punishable  with  fine  and  imprisonment  (k).  And  by  sta- 
tutes, which  we  have  had  occasion  to  notice  in  former 
parts  of  this  volume  (/),  the  particular  offences  of  false  per- 
sonation and  obtaining  money  by  false  pretences  are  visited 
with  severer  penalties.  To  which  instances  we  may  here 
add  two  others.  By  32  Geo.  III.  c.  56,  if  any  person  shall 
personate  a  master  and  give  a  false  character  to  a  servant, 
or  assert  in  writing  that  a  servant  has  been  hired  for  a 
period  of  time  or  in  a  station,  or  was  discharged  at  any 
time,  or  had  not  been  hired  in  any  previous  service,  con- 
trary to  truth ;  or  if  any  person  shall  offer  himself  as  a 
servant,  pretending  to  have  served  where  he  has  not  served, 
or  with  a  false  certificate  of  character,  or  shall  alter  a  cer- 
tificate, or  shall  pretend  not  to  have  been  in  any  previous 
service,  contrary  to  truth ;  such  offenders  are  liable,  on 
conviction  before  two  justices  of  peace,  to  be  fined  twenty 
pounds,  and  in  default  thereof  to  be  imprisoned  with  hard 
labour  for  any  time  not  more  than  three  nor  less  than  one 
calendar  month.  Also  by  6  Vict.  c.  18,  s.  83,  the  false 
personation  of  voters  at  an  election  of  a  member  of  parlia- 
ment is  made  a  misdemeanor,  punishable  with  imprison- 
ment and  hard  labour  for  any  term  not  exceeding  two 
years. 

(k)  Seld.  Tiu  of  Hod.  b.  2.  c.  5,  v.  Hayoes,  4  Man.  &  Sel.  214. 

s.  3.  O)  2  Ross,  on  Crimes,  p.  286. 

(0  R.  r.  Tre»e.  2  Eait.  P.  C.  821 :  (k)  Ibid. 

R.  r.  Dixoo,  3  Mau.  &  Sel.  II  ;  K.  (/)  Vide  sup.  pp.  181,  182. 
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\ .  A  wiomopofy  it  [[a  licence  or  privilege  allowed  by  Um 
kn  .:  for  the  sole  buying  and  selling,  making,  working,  or 
uMXi^  of  any  thing  whataoerer;  whereby  the  subject  in 
geoeral  is  restrained  from  that  liberty  of  manufacturing  or 
trading,  which  he  had  before  (m).  These  monopolies  had 
been  carried  to  an  enormous  height  during  the  reign  of 
queen  Elizabeth,  and  were  heavily  complained  of  by  Sir 
I'.  (  oke(a),  in  the  beginning  of  the  reign  of  James  the 
l'ir»t ;  but  were  in  great  measure  remedied  by  statute 
21  Jac.  I.  c.  3,  which  declares  such  monopolies  to  be  con- 
trary to  law  and  void ;  (except  as  to  patents  to  the  authors 
<  ''  -  inventions  (o),  and  except  also  patents  concerning 
j  ,  saltpetre,  gunpowder,  great  ordnance  and  shot ;) 

and  monopolists  are  punished  with  the  forfeiture  of  treble 
damages  to  those  whom  they  attempt  to  disturb ;  and  if 
they  procure  any  action,  brought  against  them  for  these 
damages,  to  be  stayed  by  any  extra-judicial  order,  other 
than  that  of  the  court  wherein  it  is  i>i  '    v  incur 

the  penalties  of  a /iramaaiVf  (/)).]]    In  c<  th  this 

subject,  we  may  mention  the  common  law  ofience  of  a  con- 
spiracy, by  illegal  means,  to  raise  the  rate  of  wages  (9),  and 

(m)  VM»  np.  vol.  U.  pp..  86,  96.  tioMd  by  BladuleM  (vd.  hr.  p.  164.) 

Kt  vidt  0«4m«  m  PalMlk    TW  «ld  vii.  that  ti  tmUmg,  or  tha  ofcoet  of 

ttmem  tt/mtalmtUmg  tk$  mmrktt,  rv  MMpoitnf  wool  or  thoep  oat  of  tiM 

fr«c<i^  aad  t$igrm$iag,  %f  bow  i*-  kiafdom.  This  (tad  all  other  oflbnoaa 

paaM.  wiik  auey  aihtr  atatalaa  ia  ralatiaf  to  tba  •ipertaiiee  of  wool  or 

ifaMorirada,by7&STkt.e.S4.  •harp)  wur*pMl«dby6Geo.4,e.47. 


fla  atiwca  of /wwhIWh'  ^  — **  (a)  3  lott.  181. 

cawitlad  ia  bayiaf  ap  aiarcUadiia  (•)  A%  to  pattou  for  atw  iov«a« 

00  iti  way  to  aurkat,  or  diaaaadtaf  tieaa.  vida  rap.  vol.  ii.  pp.  87,  M. 

panoM  to  briag  ilMtr  good*  tlMra,  or  (p )  Vida  cap.  p.  316. 

ibaia  to  anbaoca  tiN  prioa  (f )  Mara  caakiaattaM  aawef  vie* 


wkaa  ikara.    Tbai  of  rtgrmtimg  eoa*  taallara  ar  artilcara  to  laiaa  Ika  priea 

aiatad  ia  bajiaf  corQ.Aic.  io  aajr  omt-  of  proviaioaa,  ar  aaj  cowaditiai,  ar 

k«l.aad  aalHag  it  afaia  ia  ar  acar  iba  tba  rata  af  labaar,  ««ra  fcr— rlj,  ia 

plara.    Tkai  af  migrmdmg  ia  mmmf  aaaaa.  paahkad  bj  particalar 


gallti  iato  eaa'a  paaaawfaa,  ar  bayiaf  atolatoa.  aad  ia  gaaartl  by  8  A  8  Edw. 
•p  laigs  fttoahiiaa  a#  «ar«,  tie.,  wiik  6,  e.  16 :  aad  vara  alao  iadieuMa. 
iatoal  to  aall  ikaai  afaia.  Wa  aiay  at  caaapiradaa,  at  eawnoa  law  ;  bat 
sltokavaalMatoaMlbaraAaeaaMa*      aew  by  6Caa.  4.  c  129.  a.  3.  all 

U2 
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that  of  committing  an  assault  in  pursuance  of  such  con- 
spiracy;  which  last  offence  is  by  statute  9  Geo.  IV.  c.  31, 
8.  25,  punishable  with  imprisonment,  with  or  without  hard 
labour,  for  any  term  not  exceeding  two  years ;  and  the  of- 
fender is  also  liable,  at  the  discretion  of  the  court,  to  be  fined 
and  bound  over  to  his  good  behaviour.  By  section  'JCi  uf 
the  same  statute,  to  hinder  any  seaman,  keelman  or  caster, 
from  exercising  his  lawful  trade,  or  using  any  violence  to 
any  person,  with  intent  to  deter  or  hinder  him  from  selling 
or  buying  any  wheat  or  other  grain,  or  using  any  violence 
to  any  person  having  the  charge  of  such  wheat  or  grain, 
while  on  its  way  to  or  from  any  city,  market,  town  or  other 
place,  with  intent  to  stop  such  conveyance, — and  by  6 
Geo.  IV.  c.  129,  s.  3,  to  compel  journeymen  to  leave  their 
employment,  or  to  return  work  unfinished,  or  to  prevent 
them  from  hiring  themselves,  or  to  compel  them  to  belong 
to  clubs  or  to  pay  fines,  or  to  force  manufacturers  to  alter 
their  mode  of  carrying  on  their  business, — is  punishable 
with  imprisonment,  with  or  without  hard  labour,  for  any 
term  not  exceeding  three  months  (r). 

acu  relative  to  combioalions  of  work-  otir  artistt  to  tettU  abroad,  or  eveo  to 
men  or  matten,  as  to  wages,  time  of  etport  any  tooU  or  utentilt  used  in 
working,  quantity  of  work,  &c.,  are  certain  manufactures.  But  these  re- 
repealed.  See  R.  V.  Ridgway,  5  B.  strictions  upon  trade  are  now  removed 
&  Aid.  527 ;  cbatge  of  Lord  C.  J.  by  the  statutes  5  Geo.  4,  c.  97,  and 
Tindal  on  the  Sufford  Special  Com*  6  &  7  Vict.  c.  84.  s.  24  ;  which  re- 
mission, 1842, 1  Car.  &  Maish.  661.  pealed  the  pre-existiog  regulations  of 
(r)  It  was  formerly  an  offence  (and  6  Geo.  1,  c.  27  ;  23  Geo.  2,  c.  1.1 ; 
one  classed  by  Blackstone  under  the  25  Geo.  3,  c.  67 ;  and  3  &  4  Will.  4, 
present  head)  to  transport  and  $tduea  e-  52. 
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CHAPTER  XII. 

OP  OFPENCB8  AGAINST  THE  PUBLIC  HEALTH,  POLICE, 
OR  ECONOMY. 


ToB  nature  of  the  offences  indicated  by  the  title  of  this 
chapter,  so  far  as  they  regard  the  public  health,  will  be 
readily  conceived, — but  it  may  be  necessary  to  remark, 
that  by  otfences  against  the  public  police  and  economy, 
we  mean  those  committed  against  the  due  regulations  and 
domestic  order  of  the  kingdom,  [[whereby  the  individuals 
of  the  state,  like  the  members  of  a  well-governed  family, 
are  bound  to  conform  their  general  behaviour  to  the  rules 
of  propriety,  good  neighbourhood  and  good  manners ;  and 
to  be  decent,  industrious  and  inoffensive  in  their  respective 
stations.  This  head  of  offences  must  therefore  be  very 
miscellaneous,  as  it  comprises  all  such  crimes  as  especially 
affect  public  society,  and  are  not  comprehended  under  any 
of  the]]  six  [[preceding  species  (a).  These  amount,  some  of 
them  to  felonies,  and  others  to  misdemeanors  only.[]  We 
shall  notice  in  the  first  place  {b)— 

I.  Offencn  againtt  the  QuarantiMe  and  Vaccinatum 
Act*.  These  statutes,  as  we  have  seen  in  a  former  vo- 
lume (c),  inflict  in  general  the  penalties  of  fine  and  im- 
prisonment on  every  person  by  whom  their  provisions  shall 
be  violated,  and  such  offences  amount  to  miademeanori 

(«)  Tyt  M^  ^  183.  to  fklwl  wliiek  w  eoMpoMd  ia 

(ft)  TW  ttmem  blUaf  ndsr  lUs  tUtalM  MiflckMly  dwtU    npoo  ia 

JMdamtt  ilkew  fiMtttoybUc  ailMr  yam  «r  iIm  »ofi.  Mch  m  Um 

pottM  aad  Muwtmf  u*  m  aaiaio—  aMniifa  sad  lafiMratioa   aeu.  tka 

tkat  mmt  iiliiUi  vtll  ba  ladkpna-  difciaat  lavaaaa  aal^  Jkc 

•bl*.  TtoM.th«aCMa,»iUla|aaanl  (•)  VUalap.vaLili.p^t9l.lM. 
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only ;  but  by  a  particular  provision  of  6  Geo.  IV.  c.  75, 
8.  21,  it  is  felony  in  an  officer  of  the  customs  to  desert 
from  his  duty  respecting  quarantine,  or  to  permit  unau- 
thorized departure  from  the  lazarets,  and  is  punishable  by 
transportation  for  seven  years,  or  imprisonment,  with  or 
without  hard  labour,  and  (in  case  of  males)  whipping,  if 
the  court  think  fit. 

II.  [[Another  offence  under  the  present  head  is  the 
telling  of  unwholesome  provisions.  To  prevent  which  the 
statute  51  Hen.  III.  st.  6,  prohibits  the  sale  of  corrupted 
wine,  contagious  or  unwholesome  flesh,  or  flesh  that  is 
bought  of  a  Jew;  under  pain  of  amercement,  fine  and 
imprisonment,  and  abjuration  of  the  town,  according  to 
the  frequency  of  the  offence.  By  the  statute  12  Car.  II. 
c.  25,  s.  1 1,  any  brewing  or  adulteration  of  wine  is  punished 
with  the  forfeiture  of  100/.  if  done  by  the  wholesale  mer- 
chant, and  40/.  if  done  by  the  vintner  or  retail  trader  Q 
and  additional  regulations  are  made  on  this  subject  by 
1  W.  &  M.  St.  1,  c.  39,  s.  20.  And  by  3  Geo.  IV.  c.  cvi. 
and  6  &  7  Will.  IV.  c.  37,  provisions  are  also  made  against 
the  iitlulU  riitioii  ofbread,  corn,  meal  or  flour  (c). 

III.  {^Common  nuisances  arc  a  species  of  offence  against 
the  public  order  and  economical  regimen  of  the  state ; 
being  either  the  doing  a  thing  to  the  annoyance  of  all 
the  king's  subjects,  or  the  neglecting  to  do  a  good  which 
the  common  good  requires  (</).]]  They  are  of  the  class  of 
misdemeanors  ;  and  are  distinguishable  from  private  nui- 
sances as  being  a  grievance  to  the  community  at  large, 
and  not  merely  to  particular  persons  (e).  Of  the  nature 
of  common  nuisances  are — 1.  Annoyances  in  highways, 
bridges  and  public  rivers.  Offences  in  respect  of  high- 
wags  and  bridges  may  be  committed  (as  we  have  had  oc- 
casion elsewhere  to  notice  (/) )  either  positively,  by  actual 

(e)  Vide  top.  p.  289.  sap.  vol.  iit.  p.  499. 

\d)  Hawk.  P.  C.  b.  1 ,  c.  75,  s.  1 .  (/)  Vide  inp.  vol.  HI  p.  257. 

(<)  At  to  private  nuisances,  vide 
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obstnictioiM,  or  nefr«ttTely»  by  want  of  reparations.  The 
latter  or  negative  kind  of  ofiences  can  of  course  only  be 
committed  by  those  upoo  whom  an  obligation  lies  to  keep 
them  in  repair :  that  is  to  say,  in  the  case  of  highways  (in 
general),  the  parishes  in  which  they  respectively  lie ;  and 
in  the  case  of  bridges,  the  connties  at  large  in  which  they 
are  sitoate.  But  the  poaHiTe  offences  against  highways 
and  bridges  consist  of  a  variety  of  nuisances  and  other 
iojariesC^)  capable  of  being  committed  by  any  person 
indiscriminately,  some  of  which  are'  punishable  at  common 
law,  and  others  by  the  express  provisions  of  the  highway, 
bridge  and  turnpike  acts  (A).  It  is  moreover  provided  by 
7  kB  Geo.  IV.  c.  30,  s.  12,  that  the  commission  of  any 
injury  or  mischief  to  any  navigable  river  or  cemaly  with 
intent  to  obstruct  the  navigation,  shall  be  punished  with 
transportation  for  seven  years,  or  imprisonment  for  two 
years,  with  the  addition  of  hard  labour,  solitary  confine- 
ment and  whipping,  at  the  discretion  of  the  court ;  and 
by  sect.  13,  a  similar  penalty  (except  that  the  imprison- 
ment may  be  for  four  years)  is  attached  to  the  offence  of 
polling  down  or  destroying,  or  doing  any  injury  with  in- 
tent and  so  as  thereby  to  render  dangerous  or  impassable 
any  public  bridge  (i).  2.  The  carrying  on  of  offensive  or 
damgemms  trad$$  or  wummfaetitretij).  These  which  Qwhen 
injorious  to  a  private  man  are  actionable,  are,  when  de- 
trimental to  the  public,  punishable  by  fine  and  imprison- 
ment]] (A):  and  it  may  be  remarked,  that  to  support  an 

(f)  WiMatbmwalMMtttMltd.  G«e.  4,c.8Si  4&6  Vict.e.ftl.   As 

•r  M  iacbntv  Mid*  vpM  u J  put  of  t»o«inaeHlebnd|w,Tid«560«e.9, 

lkaMy«l4«awHt.«r«layflNraj«r  e.  I4S. 

mmmmumUM p^k *Mw.«r wMh  (i)  Tide Mp.  f, MS. 

WU  paUk  iUh^  iW  prapw  tad  u.  U)  Vid*  1  it  2  G«o.  4.  e.  41.  m 

6mtimm§tmmek*miM»mc»h»pmr'  to  Um  Mfligtat  «m  of  {»nmem  or 

ppntaw,  tnm  iIn  Pioack  void  pMi^  Mhm*  oagi: 


frit,  u  inimw.  (k)  Vido  tap.  vol.  Ui.  p.  600.  ••  lo 

(&)  At  !•  maimatm  lo  kifkwtjt,     frimu  wmimmtm ;  iIm  doctriaa  laid 


*yaA<i6WUI.4.e.60;  4li6Vki.     d^va  m  la  «yek,  apply  |0MraUj  «• 
•B.6I.M.    At  la  aahaacsi  la  tara* 
pttaraadi.«Ua  S  Oaa.  4.  e.  IM ;  4 
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indictment  for  these  nuisances  it  is  not  neceMary  to  prove 
that  they  are  offensive  to  health,  if  they  are  offensive  to 
the  senses  (/).  3.  Exposing ^  in  a  public  thoroughfare,  a 
penon  infected  with  a  contagious  disease,  is  a  common 
nuisance  and  punishable  in  a  similar  manner  (m).  4.  QAU 
disorderly  inns,  or  other  houses  (n),  bawdy  houses  (o),  gaming 
houses,  play  houses  unlicensed  or  improperly  conducted  ( p), 
unlicensed  booths  and  stages  for  rope-dancers,  mounte- 
banks {(f),  and  the  hke,  are]]  either  at  common  law  or  by 
statute  [[public  nuisances,  and  may  upon  indictment  be 
suppressed  and  fined,]]  and  their  keepers  in  some  cases 
imprisoned  with  hard  labour  (r).  Against  gaming  houses, 
in  particular,  the  efforts  of  the  legislature  have  been  di- 
rected with  assiduous  care  («).  The  statute  33  Hen.  VIII. 
c.  9,  8.  11(<),  prohibits  the  keeping  any  common  house 
for  dice,  cards  or  any  unlawful  games,  under  pecuniary 
penalties  of  40*.  for  every  day  of  so  keeping  the  house, 
and  6*.  8c/.  for  every  time  of  playing  therein;  and  the 
statute  30  Geo.  II.  c.  24,  s.  14,  inflicts  punishment  of 
the  same  kind,  as  well  upon  the  master  of  any  public 

(i)  Re«  V.  Neil,  2  C.  &  P.  485.  (o)  Vide  25  Geo.  2,  c.  36,  t.  5. 

(m)  Vide  Ilex  V.  Vantaodillo,  4M.  (p)    A>  to  stage  pla>>.  vide  lup. 

&  S.  73.  vol.  iii.  p.  320. 

(n)  As  to  ileboaM*,  &c.  vide  aup.  (q)  Rac.  Ab.  (i(.  Nuinoces. 

vol.  iii.  p.  314.   We  may  remark  here  (r)  Vide  3  Geo.  4.  c.  114. 

that  inni  in  particular,  being  intended  (i)  Blackaiooe    describes    gmmiog 

for   the  lodgiog  aod    receipt  of    ira-  (vol.  iv.  p.  171)  as  a  pauioo  to  which 

vellers,  may  be  indicted,  suppressed,  every  valuable  coD»ider»tioo  is  made  a 

and  the  innkeeiters  fined,  if  they  refuse  sacrifice,  and  which  we  serai  to  have 

to  entertain  a  traveller  without  a  very  inherited  from  our  ancestors  the  antient 

sutiicient  cause ;  for  thus  to  frustrate  Germans,    whom    Tacitus  (L)e   Mur. 

the  end  of  tbeii   institution  is  held  to  Germ.  c.  24)  describes  to  have  been 

be  disorderly  behaviour.  Hawk.  P.  C.  bewitched  with  the  spirit  of  play  to  a 

b.  1,  c.  78,  s.  2i   Bull.  N.  P.  73;  most  exorbitant  degree,  and  to  have 

Bennett  t.  Mellor,  5  T.  R.  273  ;  Rex  scrupulously   maintained    what    the; 

V.  Ivens,  7  C.  &  P.  213.     Thus  too  considered  as  the  point  of  honour,  in 

the  laws  of  Norway,  says  Blackstooe,  making  good  their  losses  :•'  »ant  in  rt 

punish  in  the  severest  degree  such  inn-  "  pravA  pervicaeia,  iptijidem  toeamt." 

keepers  as  refuse  to  furnish  accommo-  (()  llie  8  &  9  Vict.  c.  109,  s.  1 , 

dation  at  a  Just  and  reasonable  price ;  repeals  so  much  of  this  act  as  prohibits 

and  be  cites  Stiern.  de  Jure  Sueoo.  bowling,  tennis  or  other  games  of  mere 

1.2,c9.  skill. 
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>  wherein  labourera  or  servanUi  are  permitted  to  game, 
■a  upon  the  labourera  or  aervanta  tbemaelvea.  QBy  12 
Geo.  II.  c.  28,  13  Geo.  II.  c.  19,  and  18  Geo.  II.  c.  34, 
the  gamea  of  faro,  baaaet,  ace  of  hearts,  hazard,  paaaage, 
roly  poly  and  roulette,  and  all  other  gamea  with  dice, 
except  backgammon,  are  prohibited  under  a  penalty  of 
2(K)/.  for  him  that  shall  erect  the  same,  and  60/.  a  time 
for  the  players.]]  And  now  by  8  &  9  Vict.  c.  109  (a), 
it  is  proTided  (sect.  4),  that  the  owner  or  keeper  of 
any  common  gaming  houae(jr),  and  every  person  having 
the  care  or  management  thereof,  and  also  every  banker, 
croupier  and  other  person  in  any  manner  conducting  the 
bu!>iness  of  any  common  gaming  house,  shall,  on  convic- 
tion by  the  oath  of  one  witness,  before  two  justices  of  the 
peace,  be  liable,  in  addition  to  the  penalties  of  the  act  of 
Hen.  VIII.,  to  pay  such  penalty  (not  more  than  100/.)  as 
shall  be  adjudged  by  such  justices,  or,  in  their  discretion, 
may  be  committed  to  the  house  of  correction,  with  or  with- 
out hard  labour,  for  not  more  than  six  calendar  months, 
with  a  proviso  that  nothing  therein  contained  shall  prevent 
any  proceeding  by  indictment;  but  that,  on  the  other 
hand,  no  person  who  has  been  so  summarily  convicted, 
•hall  be  liable  to  be  proceeded  against  by  indictment  for 
the  aame  olfence.  It  b  also  enacted  (sect.  9),  that  every 
peraon  who  shall  have  been  concerned  in  any  unlawful 
gaming,  and  who  shall  be  examined  as  a  witnesa  before 
any  justice  of  the  peace,  or  on  the  trial  of  any  indictment 
or  information  against  the  owner  or  keeper  or  person 
having  the  care  of  any  common  gaming  house,  touching 
audi  unlawful  gaming,  and  who  shall  make  true  discovery 

(a)  TWsMlripMklSCv.l.r.T.      *.  Wtllw.  1  Wib.  290;   Lyadl  iw 
•UtewMkala  AaB.c.  14.  udlS      Lonboibui.  3  Wilt.  86 ;  HodMS  •. 


viMlag  or  iMlsf  !•  a  mrtaim  mmmi.  («)  TW  art  Ims  pwthitM  (h.  9. 


A*  M  Ite  llftllll  |MMB  tiMI  iMfS  6.  8)  M  !•  wktt  tk»M  bt 

bM«  iniM  f  ftll  witlua  8  AaiL  daM  wM— ca  of  Iwapiag  a  eoaiaaa 

cU.aad  l8GM.9.e.84.  vWlaGaad*  |aahif  towa,  ar  af  pateg. 
karaa.  Marlay,3  8«f«.  1168}  JaAaja 
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thereof  to  the  best  of  his  knowledge,  and  receive  from  the 
court  51  <  '-•  of  his  having  done  so,  shall  be  freed 

froiu  ull  I. 1  prosecutions,  forfeitures  and  disabilities 

for  any  thing  done  in  respect  of  such  unlawful  gaming. 
With  respect  to  the  game  of  billiards  in  particular,  it  is 
provided  (sect.  10),  that  the  justices  of  the  peace,  at  their 
special  sessions,  called  the  general  annual  licensing  meet- 
ing (y),  may  grant  annual  billiard  licences  to  such  persons 
as  in  their  discretion  they  may  deem  fit  to  keep  public  bil- 
liard tables  and  bagatelle  boards,  or  instruments  used  in 
any  game  of  the  like  kind.  And  severe  penalties  are  im- 
posed on  persons  keeping  such  tables  or  boards  without 
being  duly  licensed,  or  allowing  play  between  one  and 
eight  in  the  morning  on  any  day,  or  at  any  hour  on  Sunday, 
Christmas  day  or  Good  Friday,  or  on  any  day  of  public 
fast  or  thanksgiving.  And  it  is  farther  enacted  (sect  17), 
that  every  person  who  shall  by  any  fraud  or  unlawful 
device  or  ill  practice,  in  play,  betting  or  u  at  any 

game,  win  any  sum  of  money  or  valuable  ;  _,  null  be 
deemed  guilty  of  obtaining  the  same  by  a  false  pretence, 
and  be  punished  accordingly  (z);  and  (sect.  18),  that  all 
contracts,  whether  by  parol  or  in  writing,  by  way  of  gaming 
or  wagering,  shall  be  null  and  void  (a) ;  and  that  no  suit 
at  law  or  in  equity  shall  be  brought  to  recover  from  a 
stakeholder  a  deposit  on  a  wager  (6)  ;  with  a  proviso,  how- 
ever, that  this  enactment  shall  not  be  deemed  to  apply  to 
any  subscription  towards  a  plate  or  prize  at  any  lawful 

(y)  Vide  sap.  vol.iii.  p.  315.  for  valuable  contideratioo  without  no- 

(s)  At  tu  oblaioiug  money  bj  false  tice. 

pretences,  vide  tup.  p.  182.  (fr)  By  this  ttatute  (seeu  19)  it  it 

(a)  By  S&6  U'ill.  4,c.  41  (amend-  alto  provided,  that  in  every  case  where 

ing  9  Ann.  c.  14),  all  notet,  bills  or  any  court  of  law  or  equity  detirei  to 

mortgagei,  given  for   money   won  at  have  a  question  of  fact  decided  by  a 

play,  ihall  be  deemed  to  be  given  on  jury,  such  question  may  be  propounded 

an  illegal  consideration,  and  are  coo-  in  a  direct  form,  and  no  longeron  that 

iequently  void   between   the  original  of  a  feigned  iuue  on  a  wager ;  as  to 

parties  ;    but  they  are   not    void   in  which,  vide  snp.  p.  26. 
the  hands  of  indorsees  or  purchasers 
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gnme,  sport,  pastime  or  exercise  (c).  [[5.  By  statute  10  ie  1 1 
Will.  III.  c.  17,  all  iotleriet  are  declared  to  be  public  nui- 
sances, and  all  grants,  patents,  or  licences  for  the  same,  to 
be  contrary  to  law  (</);]]  and  by  12  Geo.  II.  c.  28,  13 
Geo.  II.  c.  19,  and  18  Geo.  II.  c.  34,  all  private  lotteries 
by  tickets,  cards  or  dice  are  specifically  prohibited.  State 
lotteries,  howerer,  were  authorized  by  law,  until  the  6 
Geo.  IV.  c.  60,  which  utterly  abolished  them.  [[6.  The 
making,  telling  and  firing  squibs  and  other  fireworks  (e), 
or  throwing  them  about  in  any  street,  is,  on  account  of  the 
danger  that  may  ensue  to  any  thatched  or  timber  buildings, 
declared  to  be  a  common  nuisance  by  statute  9  &  10  Will. 
III.  c.  7,]]  and  is  punishable  by  fine,  and  may  be  prose- 
cuted by  indictment,  either  on  the  statute  or  at  common 
law.  QAnd  to  this  head  we  may  refer  the  making,  keep- 
ing  or  carrying  of  too  large  a  quantity  of  gunpowder  at 
one  time,  or  in  one  place  or  vehicle  (/),]]  or  using  mills  or 
•  iijines  for  making  gunpowder,  except  in  places  duly 
111  used;  ofiences  Qwhich  are  prohibited  by  the  12  Geo.  III. 
c.  61 ,  under  heavy  penalties  and  forfeitures  (g).^  7.  Eaves-- 
dropping t  or  the  offence  committed  by  such  Qas  loiter  under 
walls  or  windows,  or  the  eaves  of  a  house,  to  hearken  after 
(«)  At  to  guiiag  koMca,  w«  (Im>         (<)  8m  »lao  3  &  3  Vict.  e.  47.  t. 


I  Ike  tlalaMs  ia  lb*  t«it)  Hawk.  64,  m  to  diKbargiog  firtworki,&c  in 

P.C.bi.l,c76.«.6:  ai  EliL  e  &,■.  Um  OMlMpeliuo  dUtrict. 

7;  3(i«o.  3.  e.38.t.9;  3A  Geo.  3.  (/)  Ru  *.  Willuau.  E.  13  W.; 

r.  3«.*.S;  43Gfo.  3.  C.1I9;  3&3  R.  v.  Taylor,  3   Su.    1167;    U.  ». 

\  wx.  c.  47.  •  48  i  7  &  8  Vict.  ec.  57.  Matlcit,  I  U.  &  Aid.  363. 

68  ,  R.  t.  RogiOT.  I  B.  &  C.  21%.  (g)  Sc*  tlao  64  Geo.  3.  c.  150. 

(4)  BtvidaS  ABa.c6.e.56i  10  t.  6.    Aa  to  Uw  Miaaf  of  oalawful 

Aaa.e.  96,  a.  100;  8  Ooo.  1.  c.  3.  qvaDiiiica  of  faopowdar,  aao  3  &  4 

aa.36.37i  OGoo.1.  e.l0.aa.4.6i  Will.  4.  c.  10.  a.  96;  3  &  3  Vict. 

6  Goo.  3.  e.  36.  M.  30.  30.     Aa  to  c  47.  a.  36.    Aod  aao  aa  to  lb*  cw«- 

lolMfwa  kaewo  \ty  iho  ■■■■  of  UuU  fnl    maoafaclariog  of  flra-arma.  63 

fwa.  vidt  43  Gee.  3,  e.  110.     Aa  to  Geo.  3.  c.   115.    Aa  to  pabHe  ■«• 

fciaifs  lollenaa.  tide  6  &  7  WUL  4,  aaac«a  ariaiof  fren   Um  kaapif  w 

c.  66.  Mid  •  8i  0  Viet,  c  74.    Aa  aaiaf  of    daaforoaa  aMtorisIa 


to  tko  wteaarj  of  poaallioa  ■•dor  tito      tally,  or  hum  pnetWaf  doagoroM 
•cto  ogoiMt  loitorioo,  vido  46  Ooo.  9.      gmm,  OM  WUIImm  •.  Eoai  ladk 


e.  146.1.60.    8oodi»7ai6Vict.e.      Coapnj,  9  loM,  300.  Ml ;   R.O. 
IOO.aad6AiOVict.c.67.  tafaliatog      Mmw.  9  B.  ti  Ad.  184. 
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[[discourse,  and  thereupon  to  frame  slanderous  and  mis- 
chievous tales,  is  a  comniun  nuisance,]]  and  the  ofTenders 
are  indictable  at  sessions,  and  are  liable  to  be  fined 
and  bound  over  to  their  good  behaviour.  8.  Lastly,  we 
must  enumerate  among  nuisances  noticed  in  our  law 
(though  in  practice  it  has  long  ceased  to  be  the  subject  of 
prosecution)  that  of  being  a  common  scold.  [[For  which 
offence  the  communis  rixatrix  (for  our  law  confines  it  to 
the  feminine  gender)  may  be  indicted  (h),  and,  if  con- 
victed, shall  (i)  be  sentenced  to  be  placed  in  a  certain 
engine  of  correction  called  the  trebucket,  castigatory,  or 
cucking  stool,  which,  in  the  Saxon  language,  is  said  to 
signify  the  scolding  stool;  though  now  it  is  frequently 
corrupted  into  ducking  stool,  because  the  residue  of  the 
judgment  is,  that,  when  she  is  so  placed  therein,  she  shall 
be  plunged  in  the  water  for  her  punishment  (A).]] 

IV.  We  shall  next  notice  that  offence  with  regard  to  the 
holy  estate  of  matrimony  (/)  which  is  called  bigamy  (m),  and 
which  consists  of  a  second  marriage  (n),  having  a  former 

(A)  R.  V.  Foxby.  6  Mod  213.  4    Kdw.    I,   tt.  3.  c.  5 ;  and  6i;;<iMy 

(i)  Hawk.  P.  C.  b.  1,  c.  75,  •.  5.  thereupon  became  oouQcommoncoun- 

{k)  3  loit.  219.  terpica  to  the  claim  uf  benefit  of  clergy. 

(/)  At  to  offences  against  the  laws  (M.  40  Edw.  3,  42  ;  M.  1 1  Hen.  4, 

relating  to  the  manner  of  celebrating  11,48;  M.   13  Hen.  4,6;  Staundf. 

marriage,  see  4  Geo.  4,  c.  76,  u.  21,  P-  C.  134.)    The  cognizance  of  liie 

29;   6  &  7  Will.  4,  c.   85,  tt.  39,  plea  of  bigamy  was  declared  by  stat. 

40;  7  Will.  4  Ac   1   Vict.  c.  22.  t.  3.  18  Edw.  3,  tt.  3.  c.  2.  to  belong  to 

And  at  to  the  law  of  marriage  gene-  the  court  christian,  like  that  of  bat- 

rally,  tup.  vol.  ii.  p  279—313.  tardy.     But  by  ttat.  1  Edw.  6,  c.  12, 

(m)  Bigamy,  according  to  the  ca-  t.  16,  6i^ai)ii/  wat  declared  to  be  no 

nonitit,  consitted    in    marrying   two  longer  an  impediment  to  the  claim  of 

virgint   successively,    one    after    the  clergy.     See  D^l.  21  ;  Dy.  201.     At 

death  of  the  other,  or  in  once  marry-  to  bentBt  of  clergy,  vide  tup.  p.  121  ; 

ing  a  widow.     Such    were  etteemed  vol.  tii.  p.  9,  n.,  57,  n. ;  et  vide  pott, 

incapable  of  ordert,  &c.  ;  and  by  a  (n)  Blackttone  tayt  (vol.   iv.    p. 

canon  of  the  council  of  Lyont,  a.d.  163),  that  the  offence  of  bigamy  "  it 

1274,  held  under  Pope   Gregory  X.  "  more  justly  denominated  polygamy, 

wett" omniprivilegwclericatinudati,  "or  having  a  plurality  of  wives  at 

"  tt  eoicrcioni  fori  ucularU  addieti."  "  once  ;*'  and  he  objects  to  the  term 

(6  Decretal.  1. 12.)    This  canon  was  btgamj  as  corruptly  applied   to   the 

adopted  and  esplaiu«d  io  England  by  caae;  becanae  it  "  pmperly  signifies 
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husband  or  wife(o).  8ach  second  marriage  Qb  simply 
void  and  a  mere  nullity  by  the  ecclesiastical  law  of  Eng- 
land ;  and  yet  the  legislature  has  thought  it  just  to  make 
it  felony,  by  reason  of  its  being  so  great  $1  riolation  of  the 
public  economy  and  decency  of  a  well-ordered  state.  For 
polygamy  can  never  be  endured  under  any  rational  civil 
establishment,  whatever  specious  reasons  may  be  urged 
for  it  by  the  eastern  nations,  the  fallaciousness  of  which 
has  been  fully  proved  by  many  sensible  writers ;  but  in 
northern  countries  the  very  nature  of  the  climate  seems  to 
reclaim  against  it ;  it  never  having  obtained  in  this  part  of 
the  world,  even  from  the  time  of  our  German  ancestors, 
who,  as  Tacitus  informs  us  ( p),  "  propt  soli  barbarorum 
"  singulis  uxoribuM  contertti  sunt."  it  is  therefore  pu- 
nished by  tlie  laws,  both  of  antient  and  modern  Sweden, 
with  death  (q).  And  with  us  in  England,  it  is  enacted]] 
by  9  Geo.  IV.  c.  31,  s.  22  (r),  that  if  any  person,  being 
married,  shall  marry  any  other  person  during  the  life  of 
the  former  husband  or  wife,  whether  the  second  marriage 
shall  have  taken  place  in  England  or  elsewhere,  every 
such  offender  shall  be  guilty  of  felony,  and  be  liable  to 
transportation  for  seven  years,  or  imprisonment,  with  or 
without  hard  labour,  for  not  more  than  two  years.  It  is 
to  be  observed,  however,  Qthat  the  first  wife  in  this  case 
shall  not  be  admitted  as  a  witness  against  her  husband  (s), 
beeaoM  she  is  the  true  wife;  though  the  second  may,  be- 
cane  she  is  indeed  no  wife  at  all  (/) ;  and  so  vice  vers&  of 
a  •econd  husband ;]]  and  it  is  held  necessary  to  prove  that 

"  bmf  twietasfrnd."    Tbceonvct*  (ji)  D«  llor.  G«na.  18. 

MH  cT  tkb  criiiriMi.  howiw,  mmm         (f )  mmku  ^  J«i«  Sotoo.  I.  3, 


W  ol  ■■wfafM  tiwt  — y  Iwv  tak—         (r)  Tkkset  nmln>«ibmtf  pf»- 


pIsM,  iIn  MtasMi  sf  iIm  eksf|a  «!•      mio—  —  tlis  — bjtrt,  e— iiiitd  in  I 
wapk.rtMtkntaf*!**'*!**'^**^      Jic.  I.e.  II. 


li«M|.  tU  rfhidtr  MfrM  •  mmd         («)  Vid*  Mip.tsl.  ii.  p.  397. 
\mm,  aajr  lalHvSHaf  Mfriag*  Utaf  (f)  1  llato,  P.  C  003;  I   EmI. 


wMlyMMMMrialMdMlsf  IkscMS      P.Ccl3,t.9;PMl'teMt.SUwim 
M  for  M  tiM  poMeatfM  to  ( 
(•)  3  Imi.  ta. 
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the  first  marriage  was  duly  solemnized,  mere  proof  of  co- 
habitation not  being  sufficient  (u).  This  act  besides  makes 
exception  in  four  cases  to  which  its  provisions  do  not  ex- 
tend. I.  That  of  a  second  marriage  contracted  out  of 
England  by  any  other  than  a  subject  of  the  realm.  2.  That 
of  any  person  marrying  a  second  time  whose  husband  or 
wife  shall  have  been  continually  absent  from  such  person 
for  the  space  of  seven  years  then  last  past,  and  shull  not 
have  been  known  by  such  person  to  be  living  within  that 
time  (x).  3.  That  of  a  person  who  at  the  time  of  such 
second  marriage  shall  have  been  delivered  from  the  bond 
of  the  first  marriage  (y).  4.  That  of  a  person  whose  former 
marriage  shall  have  been  declared  void  by  the  sentence 
of  any  court  of  competent  jurisdiction  (z). 

V.  Lewdness  is  also  an  offence  against  the  public  eco- 
nomy, when  of  an  open  and  notorious  character ;  as  by 
[[frequenting  houses  of  ill-fame,  which  is  an  indictable 
ofl'ence,  or  by  some  grossly  scandalous  and  public  inde- 
cency, for  which  the  punishment]]  at  common  law  [[is  fine 
and  imprisonment.  In  the  year  1650,[]  when  the  repub- 
lican party  had  the  ascendant,  Qnot  only  incest  and  wilful 
adulteiy  were  made  capital  crimes,  but  also  the  repeated 
act  of  keeping  a  brothel,  or  committing  fornication,  were, 
upon  a  second  conviction,  made  felony  without  benefit  of 
clergy  (a).  But  at  the  restoration,  when  men,]]  from  an 
abhorrence  of  what  they  deemed  the  hypocrisy  of  the  late 
times,  [[fell  into  a  contrary  extreme  of  licentiousness,  it  was 
not  thought  proper  to  renew  a  law  of  such  unfashionable 
rigour.  And  these  offences  have  ever  since  been  left  to 
the  feeble  coercion  of  the  spiritual  court,  according  to  the 

(«)  R.  V.  Jamct,  R.  &  R.  C.  C.  (y)  Tbe  marriage  is  not  void    if 

17^  R.  V.  MortoQ,  ibid.  19;  R.  r.  either  part^  be  a  inioor.    Vide  R.  r. 

Buller,  ibid.  61.  Birmiogharo.  8  B.  &  C.  29. 

(r)  It  may  be  obterved,  however,  (t)  Dacbest  of  Kiogston'tcate,  II 

that    the   Mcond    marriage    ia   void,  Su  Tr.  262;  1  Leach,  146;  Hawk, 

though  not  subject  to  the  penaltiei  at-  P.  C.  b.  1,  c.  42, 1. 1 1, 

tached  to  bigamy.  (a)  Scob.  121. 
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[[niles  of  the  caooD  I%w:  a  law  which  has  treated  the  offence 
of  incontinence,  nay  even  of  adultery  itself,  with  a  great 
deal  of  tendernew  and  lenity ;  owing  perhaps  to  the  con- 
strained celibacy  of  ita  first  compilers.  The  temporal 
courts  therefore  take  no  cognizance  of  the  crime  of  adul- 
tery, otherwise  than  aa  a  private  injury  (6).]] 

\  1.    />  .!>o  may  be  referred  to  this  head,  Qand 

is  juiL.^u.  i  ._.  -;  .;  ,U"  4  Jac.  I.  c.  5,]]  and  21  Jac.  I.  c.  7, 
sects.  1,3,  Qwith  the  forfeiture  of  five  shillings,]]  to  be  paid, 

'ill  one  week  afler  conviction,  to  the  churchwardens,  for 
1^  of  the  poor;  and  upon  a  second  conviction,  the 
ofiender  shall  be  bound  with  two  sureties  in  10/.  for  his 
good  behaviour  (r). 

VII.  The  offence  of  gaming  is  also  one  of  the  kind  now 
in  r|(iefltion;  but  aa  we  have  had  occasion  incidentally  to 
notice  it  under  the  head  of  gaming  houses,  it  will  be  unne- 
cessary to  make  any  farther  remark  upon  it  in  this  place. 
As  to  horse-racing f  we  may  observe,  that  by  13  Geo.  II. 
c.  19,  no  plates  or  matches  at  horse-races,  under  50/.  value, 
could  be  run,  under  penalty  of  200/.,  to  be  paid  by  the 
owner  of  the  horse  or  horses,  and  100/.  by  the  advertiser 
of  the  plate.  But  this  enactment  was  repealed  by  3  &  4 
Vict.  c.  6  (d ). 

(*)TbitoAo0a.aaddMlefrfniN&n.      e.  25.    BalMlotiMMia  dial.  Black. 
MM.  art  umtai  of  id  Blsffaio—  m      mom  go«  oa  to  iWMrk,  (Imn  still  r*. 


•gaiMt  G«d  wai  itii|iaa.  ■■!■■  o—  aatiwn  tiatait  wmpMkd. 

Vid*  4  BU  C«».  OS.  10  Edw.  3,  »u  3.  which  ordaiM  UmI 

(e)  UadarltobwdefpaUicMOoe-  no  maa  ahall  be  wnrwl  at  dioaar  or 

mj  (m7«  BUchatooa.  tel.iv.p.  170).  Mppw  wtili  men  ihaa  tore 


may  alaa  poyailj  bo  raafcod  all  Moip-      tacapC  opwi  ooao  groat  beSdayo  ibova 
iMTj  lawa  afaiaal  Unry,  aad  astro*      ipacMad.  la  which  ho  oMj  bo  aarvod 


vafaat  ospoaaoa  b  droaa.  diot,  aad  tbo  vhb  tbroo. 

liU.     Caaoaraiaf  aaeaaa  ia  appaiol,  (d)  Wofara  of  abo««   \0L   oo   a 

thafo  woio  leiaMrly  a  aialliloda  ti  bofia  raea  bavo   baaa   bold    UWgal, 

poaal  lava  osiMiaf,  cbioiy  iMdo  la  «ador9Aaa.o.  14.  (8oa  Apylaprtb 

tbo  foigM  of  Edwaid  t.  Bdwaidd.  •.  Colloy.  10  M.  k  W.  lU.)    Bat 

aad  iloary  t,  ofaiaal  pibad  tbaaa*  tba  paaahiaa  of  that  act  aio  aaw  io> 


abact  doabioN,  aad  laag  caata }  all  af      paalod  by  8  It  9  VkC  c  109,  a.  16. 
wUeb  woto  wpoaltti  by  slal.  1  Jar.  I . 
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VIII.  An  eighth  offence,  which  properly  ranks  under 
this  head,  is  that  of  wanton  and  furious  driving,  as  to 
which,  it  is  provided  by  1  Geo.  IV.  c.  4,  that  if  any  person 
shall  be  maimed  or  otherwise  injured,  by  reason  of  the 
wanton  and  furious  driving  or  racing,  or  by  the  wilful 
misconduct  of  any  coachman  or  other  person,  having  the 
charge  of  any  stage  coach  or  other  public  carriage,  such 
wanton  and  furious  driving,  or  racing,  or  wilful  misconduct 
of  such  coachman,  shall  be,  and  the  same  is  thereby  de- 
clared to  be,  a  misdemeanor,  and  punishable  as  such  by 
fine  and  imprisonment, — but  subject  to  a  proviso,  that  the 
enactment  shall  not  extend  to  hackney  coaches  drawn 
by  two  horses  only,  and  not  plying  for  hire  as  stage 
coaches.  This  act,  however,  must  be  taken  as  declara- 
tory only  of  the  common  law,  in  the  cases  to  which  it 
refers,  for  at  common  law  it  is  a  misdemeanor,  and  may 
even  amount  to  manslaughter  or  murder,  for  any  person 
to  drive  or  ride  so  wantonly  and  furiously,  as  to  endanger 
the  passengers  on  the  highway  (jd). 

IX.  A  ninth  offence  is  that  of  crue//y  to  animals;  it  being 
enacted  by  5  &  6  Will.  IV.  c.  59  (e),  (amended  by  7  &  8  Vict, 
c.  87,)  that  if  any  person  shall  wantonly  and  cruelly  beat, 
ill-treat,  abuse  or  torture  any  horse,  mare,  gelding,  bull,  ox, 
cow,  heifer,  steer,  calf,  mule,  ass,  sheep,  lamb,  dog,  or  any 
other  cattle  or  domestic  animal ;  or  if  any  person,  who  shall 
drive  any  cattle  or  other  animal,  shall,  by  negligence  or  ill 
usage  in  the  driving  thereof,  be  the  means  whereby  any 
mischief,  damage  or  injury  shall  be  done  by  such  cattle,  or 
other  animal ;  such  offenders  shall  forfeit  (over  and  above 
the  amount  of  damage  done)  such  sum,  not  exceeding  forty 
shillings  or  less  than  five  shillings,  with  costs,  as  to  a  jus- 

(<(  )  Fott  263 ;   R.  r.  Mastin,  6  are  also  imposed  in  the  case  of  furioas 

C.  &  P.  396  ;  R.  r.  Tajrior.  9  C.  &  P.  driving. 

672.     By  the  acts  relative  to  stage  (e)  This  statute  repeals  the  former 

coaches,  &c.  (as  to  which  vide  sap.  provisions  on  this  subject  contained  in 

vol.  iii.  p.  294)  pecuniary   penalties  3  Geo.  4,  c.  71,  and  3  Will.  4,  c.  19. 
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tice  of  the  peace  sktll  seem  meet.  By  section  3,  mlso,  per- 
sons kmpimg  pits  or  places  for  baUing,  fighting  ^  or  running 
amy  buUt  bear,  badger^  dog^  or  other  animal  (whether  do- 
OMStic  or  wild),  or  for  cock  fighting,  shall  be  liable  to  a 
penalty,  not  exceeding  five  pounds,  nor  less  than  ten  shil- 
lings, for  every  day  in  which  such  pits  or  other  places  are 
kept  for  the  aforesaid  purposes.  By  section  4,  persons 
impounding  cattle  are  required  to  provide  them  with  suflB- 
cient  food,  (for  as  long  a  time  as  they  remain  impounded,) 
under  the  daily  penalty  of  five  shillings.  And  by  sections 
7  and  8  it  b  provided,  that  persons  slaughtering  horses  or 
cattle,  which  shall  not  be  for  butchers*  meat,  shall  pre- 
viously take  out  a  licence,  and  affix  over  their  premises  a 
proper  description  of  their  trade,  according  to  the  provi- 
sions of 26  Geo.  III.  c.  7 1,  intituled  "  An  Act  for  regulating 
Houses  and  other  Places  kept  for  the  purpose  of  slaughter- 
ing Horses,"  under  the  penalty  of  not  more  than  five 
pounds,  or  less  than  ten  shillings;  and  moreover  shall 
tkuighter  such  horse  or  cattle  within  three  days  after  the 
Mune  shall  have  come  into  bis  possession,  and  shall  in  the 
mean  time  provide  them  with  suitable  food,  under  a  penalty 
of  not  more  than  forty  shillings,  or  less  than  five  shillings, 
for  every  day  on  which  this  provision  shall  be  violated. 

X.  Another  misdemeanor  against  the  public  economy  is 
that  otconcmUng  a  bkrtk.  For  by  9  Geo.  IV.  c.  31,  s.  14, 
it  is  enacted,  that  if  any  woman  be  delivered  of  a  child, 
and  shall,  by  secretly  burying  or  otherwise  disposing  of 
the  dead  body  of  the  said  child,  endeavour  to  conceal  the 
birth  thereof,  every  such  offender  shall  be  guilty  of  a  mis- 
demeanor, and  be  liable  to  be  imprisoned,  with  or  without 
hard  labour,  for  any  term  not  more  than  two  years ;  and  it 
shall  not  be  neceseary  to  prove  whether  the  child  died 
before,  at,  or  after  its  birth  (/ ).    It  ia  alto  provided,  that  if 

(/)  TteUwM  Ibi*  Mb|wi  WW  *■■■■  WM 4iH»<iW tUt duM.  whidi. 

UnmAj  iiMmu.    Far  Itj  91  Jm.  I,  tf  tors  Alhrc^  wmU  Im««  bcM  by  U«r 

c  17.  It  wM  wrfd,  iImi  if  aay  •  bMUrd,  tmi  mdmntn/mi  fiivaliiy 

VOL.   IV  X 
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any  woman  tried  for  the  murder  of  her  child  Khali  be 
acquitted  thereof,  it  shall  be  lawful  for  the  jury,  so  ac- 
quitting her,  to  find  her  guilty  (if  the  case  is  so)  of  coa- 
couling  the  birth ;  upon^  which  the  court  may  pass  the 
same  sentence  as  if  she  had  been  convicted  upon  an 
indictment  for  the  concealment. 


XI.  Taking  up  dead  hodie$,  for  the  purpose  of  ^Uesection 
or  otherwise,  is  also  a  misdemeanor  at  common  law,  and 
punishable  with  fine  and  imprisonment  (^).  And  under 
this  head  may  also  be  noticed  the  offence  of  refusing  to 
bury  dead  bodies  by  those  whose  duty  it  is  so  to  do,  which 
appears  to  be  punishable  by  the  temporal  courts  (indepen- 


to  coocetl  iu  birth,  by  burying  the 
child  or  the  like,  the  mother  to  oflTeod- 
ing  should  suffer  death,  is  in  the  case 
of  murder,  unlets  she  could  prove,  by 
one  witness  at  least,  that  the  child  was 
Actually  bora  dead ;  a  law  as  to  which 
Blackstone  remarks  (*ol.  iv.  p.  198), 
that,  "  though  itsavours pretty  strongly 
"  of  severity  in  making  the  conceal- 
"  roent  of  the  death  almost  conclusive 
"  evidence  of  the  child's  being  mur* 
"  dered  by  the  mother,  it  is  oeverihe* 
"  less  also  to  be  met  with  in  the  cri- 
"  minal  codes  of  many  other  nations 
"  of  Europe,  as  the  Danes,  the  Swedes, 
"  and  the  French  ;"  and  he  goe*  on 
to  remark  that  "  it  had  of  late  years 
"  been  usual  with  us  in  England,  upon 
"  trials  for  this  offence,  to  require  some 
"  sort  of  presumptive  evidence  that  the 
"  child  was  bom  alive,  before  the  other 
**  constrained  presumption,  that  the 
"  child  whose  death  is  concealed  was 
"  therefoie  killed  by  its  parent,  is  ad> 
"  mitted  to  convict  the  prisoner."  Ihis 
(iatule  was  afterwards  repealed  by  43 
Geo.  3,  c.  58,  which  provided  that  the 
trials  of  women  charged  with  the  mur- 
der of  any  of  their  isMue,  which  would  by 
law  be  bastard,  should  proceed  by  the 


like  mlet  of  evidence  and  presump* 
lion  as  were  allowed  in  other  trials  for 
murder;  and  it  did  not  make  con* 
cealmeot  an  indictable  ofleoee,  but 
provided  that  it  should  be  lawful  for 
the  jury,  in  acquitting  the  woman 
on  an  indictment  for  such  murder 
as  aforesaid,  to  find  that  she  eodea* 
Toured  to  conceal  the  birth,  and  that 
the  court  might  thereon  senlrnce  her 
to  impiisonment  not  exceeding  two 
years.  The  statute  last  mentioned  was 
however  itself  repealed  by  the  statute 
in  the  text.  We  may  remark  here, 
that  by  49  Geo.  3,  c.  14,  the  Scotti$h 
act  of  parliament  relating  to  bastard 
childien  (\V.  &  M.  Pari.  I.  sess.  3) 
is  lepesled,  and  it  is  provided  that 
if  any  woman  in  Scotland  shall  con- 
ceal her  being  with  child  during  the 
whole  period  of  her  pregnancy,  and 
shall  not  call  for  and  make  use  of 
help  or  assistance  in  the  birth,  and  if 
the  child  be  found  dead  or  be  miuing, 
the  mother  shall  be  imprisoned  for  a 
period  not  exceeding  two  years. 

(g)  Arch.Cr.Pr.  675;  R.t.  Lynn, 
2  T.  R.  733  ;  2  Easts  P.  C.  c.  16.  s. 
89;  W.v.  Duffin,  R.  &  R.C.C.  R.  365. 
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deatly  of  spiritual  eentures),  on  indictment  or  injiwin 
tion(il). 

XII.  Rtfunng  to  terve  a  public  office  (such  as  that  of 
conrtabie  or  oyeneer),  without  lawful  excuse  or  exemption, 
it  also  a  misdemeanor  at  comniun  law,  punishable  with 
fine  and  imprisonment  (i). 

XIII.  Another  offeoee,  conatituted  by  a  variety  of  acta 
of  parliament,  is  that  of  [[destroying  such  beasts  and  fowl 
as  are  ranked  under  the  denomination  of  game,']  concern- 
ing which  (considered  as  a  species  of  property)  we  had 
occasion  in  a  former  volume  (;)  to  enter  into  some  dis- 
cussion. 

It  will  be  necessary  here  however  to  add  to  what  is 
there  contained  some  notice  of  the  penal  enactments  rela- 
tive to  its  destruction  in  the  night  time.  By  9  Geo.  IV. 
c.  69,  s.  1  (A)  (extended  by  7  &  8  Vict.  c.  29),  it  is  provided, 
that  if  any  person  shall  by  night  {I)  unlawfully  take  or 
destroy  any  game  or  rabbits  in  any  land  (whether  open  or 
enclosed),  or  on  any  public  road,  highway  or  path,  or  the 
sides  thereof,  or  at  the  openings,  outlets  or  gates  from  any 
such  lands  into  such  roads,  or  shall,  by  night,  be  in  such 
places,  with  any  gun,  net,  engine,  or  other  instrument,  for 
the  purpose  of  taking  or  destroying  game,  he  shall  be 
liable  to  imprisonment  for  the  first  ofience  for  any  period 
not  exceeding  three  months  with  hard  labour,  and  at  the 
expiration  of  such  period,  to  be  bound  over  to  his  good 

(k)  A»dr««Bv.C««tliorM.WlUM.  P^yndcr,  1    B.  It   C.  178 ;    R.  v. 

M7.  a.  a  i  M  vUa  MaMia  *.  EhM.  Bo«»«r.  ib.  M7. 
dcckM   Mty  8.   1841.    bj  Sir   H.  (»  Vid«  mp.  «el.  ii.  pp.  81.  82. 

J«MOTPwl;aadK«iBp».WM«.S  (&)  Dj  tbMateUrta,  llMt«r67  Om. 

PUI.R«p.t64.    A*  10  Uw  ialanwat  3.  e.  90.  ooalaiwaf  MnetaMntSM  iIm 

•f  4— J  %&iim  eaat  —  *aw  ff  Ak  mbm  Mbjacl,  is  rtpaaM. 
iM.  m  M  Ootw  S.  e.  7&    Allodia.  (/)  Hjr  0  Oae.4.  c.e0.  a.  K.  ib« 

NCtiM  ol  bodiaa  mmim  Um  Aaaioaj  ••'<*<  atMll  ba  tasaiJaraJ  to  CMamaoca 

Ad.  vMa  S  li  8  Wi"     t        7A.  at  ai  ibattpiiaiieaof  ooabooraAarMa* 

aop^  vol.  ib.  p.  no  taC  aod  lo  ee«cl«da  at  iba  bagimiaf 

(0  Arcb.  Cr.    i'r.   (>7!> ,    R.  *.  of  iba  bal  bo«t  balM  aasriao. 

x2 
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behaviour  by  sureties  for  a  year,  or,  in  default  thereof,  to 
be  farther  imprisoned  for  six  months,  or  until  such  sureties 
are  found.  For  a  second  offence,  he  shall  be  liable  to 
imprisonment  for  six  months,  and  then  to  be  bound  in 
sureties  for  two  years ;  and  in  default  thereof,  to  be  farther 
imprisoned  for  one  year,  or  until  such  sureties  are  found. 
And  if  such  person  shall  offend  a  third  time,  he  shall  be 
guilty  of  a  misdemeanor,  and  be  liable  to  be  transported 
for  seven  years,  or  imprisoned  with  hard  labour  for  any 
time  not  exceeding  two  years.  It  is  moreover  provided, 
that  when  any  person  shall  be  found  committing  such 
offence,  it  shall  be  lawful  for  the  owner  or  occupier  of  the 
land,  or  for  any  person  having  a  right  of  free  warren,  or 
free  chase,  therein,  or  for  the  lord  of  the  manor,  or  for  the 
gamekeeper  or  servant  of  such  persons,  or  their  assistants, 
to  seize  and  apprehend  such  persons  so  offending ;  and  in 
case  such  offender  shall  assault  or  offer  any  violence  with 
any  offensive  weapon  whatsoever,  towards  such  person  so 
authorized  to  apprehend  him,  he  shall  be  guilty  of  a  mis- 
demeanor, and  be  liable  to  be  transported  for  seven 
years,  or  imprisoned  with  hard  labour  for  any  term  not 
exceeding  two  years. 

It  is  farther  enacted  (sect.  9),  that  if  any  persons,  to  the 
number  of  three  or  more,  shall  by  night  unlawfully  enter 
such  lands  or  roads,  for  the  purpose  of  taking  or  destroying 
game  or  rabbits  (any  of  them  being  armed  with  any  gun 
or  other  offensive  weapon),  each  of  such  persons  shall  be 
guilty  of  a  misdemeanor,  and  be  liable  to  transportation 
for  any  term  not  more  than  fourteen  years,  or  less  than 
seven  years,  or  imprisonment  with  hard  labour  for  not 
more  than  three  years  (m). 

XIV.  Lastly,  under  the  general  head  of  vagrancy  and 
other  disorderly  conduct  may  be  classed  a  variety  of  offences 

(m)  See  ibe  Tollowing  cases  oixler  231  ;  R.  r.  Keodrick,  ib.  184  ;  R.  v. 
this  sialute  :  R.  r.  Dowsell.  6  Car.  &  Davis,  8  Car.  &  P.  759;  R.  r.  Fry.  2 
P.  398  i  R.  V.  Gainer,  7  Car.  &  P.      M.  &  Rob.  42. 
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mgtinst  the  public  economy.  [The  civil  law  expelled  all 
sturdy  ragrantji  from  the  city  (n),  and  in  our  own  law  all 
idle  peraons  or  vagabooda,  whom  our  antient  statutes  de- 
scribe to  be, ''  such  as  wake  on  the  night,  and  sleep  on  the 
'*  day,  and  haunt  customable  taverns  and  alehouses,  and 
"  routs  about ;  and  no  man  wot  from  whence  they  come, 
"  ne  whither  they  go  ;'*]]  or  such  as  are  more  particularly 
described  by  sUtute  5  Geo.  IV.  c.  83  (amended  by  \  k  2 
Vict.  c.  38)  and  divided  into  three  classes,  idle  and  du- 
orderly  persons,  rogue$  and  vagabonds,  and  incorrigible 
r«»^aiet;— all  these  are  [[offenders  against  the  good  order, 
and  blemishes  in  the  government,  of  any  kingdom.]]  They 
are  therefore  all  punished  by  the  statute  last  mentioned : 
that  is  to  say,  idle  and  disorderly  persons  with  one  month's 
imprisonment,  and  hard  labour ;  rogues  and  vagabonds 
with  three  months'  imprisonment  and  hard  labour;  and 
incorrigible  rogues  (o)  may  be  committed  to  the  next 


<•)  N*v.  80.  c.  s. 

(•)  TIm  aiatalt  (mcU.  3,  4  aod  6) 
particvhrly  MiMatkeipaewtof  oAa« 
^MscMMftiMd  la  lb*  ibrw|mial  ap- 
ftnatmmttidkmmd  dtmnUrlgftrmnit 

rmgmm.  B«t  Um  mmmanlitm  k  too 
laag  fm  iMcrtio*.  Uodw  tliit  aUtolt 
«•  aajr  wirit  ik«l  tw  dawn  of 
aCMHiva  naai  ta  ba  aaw  paaiababla 
vha  vara  fcraiaiiy  tiaalad  by  ear  law 
viib  ■adi  BMta  aatariiy.  1.  Idit  lU- 


;  la  ba  mUwn  m-  awHaai,  iMa- 
4»ri»g  a^Mii  tkt  rmtm.  TbaM  «aia, 
aa4ar  iba  ««i«ia  39  Elii  e.  17.  (ra. 
faaM  by  M  Oaa.  3.  c  31.)  gailly 
af  a  aafilal  Mtmj,  3.  OmUamMA 
yarant  aall^f  itiaiitw  JEJgyfdaat 
<r  Cjfito.  Afilaal  ihaw.  piaiiaiaaa 
«aM  aada  by  111  3  Pb.  ft  M.  c.  4. 
a«tf  6  BSa.  e.  30.  by  •birb  if  Um 
ibaaahai^  ar  if  aay  panea, 
tyaaiaaU.  aba  ba4  baas 


■aen  oi  foaod  ia  ibeii  fellowship,  ar  bad 
dMfaiwd  biataalf  lika  tbem,  reroainad 
ia  tbia  kiagdoai  «o»  aMwib.  it  wti  ff 
loey  ;  aad  wa  ara  iabrmed  by  Sir  M. 
M«k(  I  Hale,  P.  C.  671 ).  thai  at  aoa 
8aMk  aariMa  aa  laaa  thin  thirteeo 
gypaioa  wata  asaeatad  apoa  ibew  ata- 
lalaa.  Bat  tbey  are  now  repealed  by  33 
Gea.  3,  c.  SI.  aod  1  Geo.  4,  c.  116. 
Blacbiloaa  raatarka  (vol.  n.  p.  165). 
aa  to  gypaiee,  that  "  ibey  are  a  atraaga 
"  kiod  of  cootBtooweallh  arooog  lban« 
"  aelvaa  af  waadariaf  iaipoaloii  aad 
'*  jaff lata,  wba  waia  lial  takaa  aatka 
"  of  ia  Garaiaay  abaai  tba  bafiaaiaf 
"  of  tba  15tb  eaatary,  aad  baea  aiaea 
"  apraad  tbaainleii  all  avar  Eaiapa. 
"  Maaatar.  «ba  ia  fallawad  aad  raliad 
"  apaa  by  SfdiMa  aad  albar  wiitera, 
**  tsaa  tba  liaw  af  Ibair  ital  appear- 
"  aaca  la  tba  yaar  1417.  aadar  paaa> 
paria,  rial  af  piaiaadad.  fraai  tba  Eai* 
"  paiar  Si|iaMad.  bkf  af  HaH^nr* 
••  Aad  Papa  Piaa  II.  (who  Ji«l  «.». 
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sions,  and  kept  to  hard  labour  in  the  interim,  and  may 
be  farther  punished  by  the  sessions  of  the  peace  \^ith 
imprisonment  and  hard  labour  for  one  year,  and  with 
whipping,  except  in  the  case  of  females  (p). 


'  1464)  meoliona  tbem  in  bU  history 
'  u  thicTei  and  vagabonds,  ibeo  wao- 
'  deriog  with  ibetf  fsmiliesover  Europe 
'  uoder  the  n^me  ofZigari ;  and  whom 
he  supposes  to  have  migrated  from 
the  country  of  the  Zigi,  which  nearly 
answers  to  the  modern  Cirraasia. 
In  the  compass  of  a  few  years  they 
gained  such  a  number  of  idle  pro* 
selytes  (who  imitated  their  language 
and  complexion,  and  betook  them- 
aelves  to  the  same  arts  of  chiromancy, 
begging  aod  pilfering),  that  they 
bactDM  tronblesome,  and  even  for- 
midable, to  most  of  the  states  of 
Europe.  Hence  they  were  expelled 
from  France  in  the  year  1560,  and 
from  Spain  in  1591.  And  the  go- 
vernment in  England  took  the  alarm 
much  earlier,  for  in  1530  tbey  are 


"  described  by  aUtnle  22  Htn.  8,  c. 
"  10,  as  outlandish  people  calling 
"  themselves  Egyptians,  using  no  craft 
"  Dor  feat  of  meichandiie,  who  have 
"  come  into  this  realm,  and  gone  from 
"  sbire  to  shire,  and  place  to  place,  in 
"  great  company,  and  ned  great, 
"  subtle,  and  crafty  meana  to  deceive 
"  the  people;  bearing  them  io  band, 
"  that  they  by  palmestry  could  tell 
"  men  and  women's  fortunes :  and  so 
"  many  times  by  craft  and  subtilty 
"  have  deceived  the  people  of  their 
"  money,  and  also  have  committed 
"  many  heioous  feloniet  and  tob- 
"  beries." 

(p)  By  sect.  13,  bouaet  of  reception 
for  travellers  may  be  searched  for  va- 
grants, &c.  and  the  ioapertedl  partita 
may  be  carried  before  t  BigiilfBle. 
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CHAPTER  XIII. 

OP  THE  MEANS  OP  PREVENTING  0PFENCE8. 


QWi  are  now  arriyed  at  the  fifth  general  branch  or  head  (a), 
uixier  which  we  were  to  consider  the  subject  of  this  book 
of  our  Commentaries,  viz.  the  means  of  preventing  the 
commission  of  crimes  and  misdemeanors ;  and  really  it  is 
an  honour,  and  almost  a  singular  one,  to  our  English  laws, 
that  they  furnish  a  title  of  this  sort ;  since  preventive  jus- 
tice is,  upon  erery  principle  of  reason,  of  humanity  and 
of  sound  policy,  preferable,  in  all  respects,  to  punishing 
justice  (6);  the  execution  of  which,  though  necessary,  and 
in  its  consequence  a  species  of  mercy  to  the  commonwealth, 
b  always  attended  with  many  harsh  and  disagreeable  cir- 
cumstances. 

This  preTeniivc  ju>tiec  cuii»i»ts  in  obliging  those  persons, 
whom  there  is  a  probable  ground  to  suspect  of  future  niis- 
behaviour,  to  stipulate  with  and  to  gi?e  full  assurance  to 
the  pi.' '      ':uit  such  offence  as  u    >  'I  shall  not 

happ<         J  tiiiding  pledges  or  se<  r^i-eping  the 

peace,  or  for  their  good  behaviour.]] 

QBy  the  Sucon  constitutions  these  sureties  were  always 
at  band,  by  means  of  King  Alfred's  wise  institution  of 
decennaries  or  frank  pledges ;  wherein,  as  has  more  than 
onoe  beenobaenred(c),  the  whole  neighbourhood  or  tything 
of  ft«emen  were  matoally  pledges  for  each  other's  good 
behaviour.  But  this  great  and  general  security  being  now 
fidleo  bio  disuse  and  neglected,  there  hath  succeeded  to 

(•)VMiM^p.M.  (c>  ViisMfk,MLLp.ll4. 

a)  B«af.  ek.41. 
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Qit  the  metliuil  uf  making  suspected  persoiiH  fiiul  purtictilur 
and  special  sccurilies  for  their  future  conduct;  of  which  we 
find  mention  in  the  laws  of  King  Edward  the  Confcssor(<f); 
"  trndet  fidejuMorrs  tU  pace  et  Ugalitate  tuendd  (e). 

This  security]]  is  either  for  keejnnt/  the  peace  or  for  good 
behaviour^  and  [[consists  in  being  bound  with  one  or  more 
securities  in  a  recognizance  (/)  or  obligation]]  to  the 
crown,  []and  taken  in  some  court,  or  by  some  judicial 
officer;  whereby  the  parties  acknowledge  themselves  to 
be  indebted  to  the  crown  in  the  sum  required,  (for  instance 
100/.),  with  condition  to  be  void  and  of  none  effect  if  the 
party  shall  appear  in  court  on  such  a  day,  and  in  the  mean 
time  shall  keep  the  peace  either  generally,  towards  the 
sovereign  and  all  his  liege  people ;  or  particularly  also,  w  ith 
regard  to  the  person  who  craves  the  security ;]]  or  on  con- 
dition so  to  keep  the  peace  for  a  certain  period,  not  de- 
pendent on  any  appearance  in  court  (g).  [[Or  if  it  be  for 
the  good  behaviour,  then  on  condition  that  he  shall  demean 
and  behave  himself  well,  or  be  of  good  behaviour,  either 
generally  or  specially,  for  the  time  therein  limited,  as  for 
one  or  more  years,  or  for  life  (A) ;  and  if  the  condition  of 
such  recognizance  be  broken  by  any  breach  of  the  peace 
in  the  one  case,  or  any  misbehaviour  in  the  other,  the  re- 
cognizance becomes  forfeited  or  absolute,]]  and  the  party 
and  his  sureties  become  the  crown's  absolute  debtors  for 
the  several  sums  in  which  they  are  respectively  bound  (t). 

(d)  Cap.  18.  lily,  he  may  do  to  by  reeogniaanrt. 

(t)    It  it  laid  iD  Willea  v.  Biidget,  2  Aich.  Jutt  350. 

2  B.  &  Aid.  287,  that  the  authority  (^)  Where  taken  for  appearance  in 

of  a  justice  of  the  peace  to  lake  tecu*  court  (at   it  uiually  it),  the  jutiice 

rity  for  the  peace,  appears  to  have  had  irtust,  by  3  Hen.  7,  c.  1 ,  certify  the  re- 

iu origin  in  ttat.  1  Edw.  3,  tl.2,  c.l6,  cognizance  to  the  next  tetsioo.   there 

and  that  tbit  authority  it  more  fully  to  remain  of  record.     Vide  Willet  v. 

Mt  forth  in  34  VAw.  3,  t.  I.  Bridget,  ubi  tup. 

(/)  At  to  reeognitaneet  generally,  (h)  Hawk.  F.  C.  b.  1,  c.  60,  t.  15. 

vide  kup.  vol.  ii.  p.  187.    It  may  be  re-  At  to  the  form  to  be  observed  in  recog* 

narked  here,  that  in  all  catet  where  a  nizaocet  before  jutticet  of  the  peace, 

joatice  of  the  peace  it  authorized  to  tee  3  Geo.  4,  c.  46. 

biad  a  person,  or  make  him  give  aecu-  (i)  At  to  the  manner  of  proceeding 
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[[Any  justices  of  the  peace,  by  virtue  of  their  com- 
miMion,  or  thoftc  who  ure  ex  officio  conservators  of  the 
peace,  as  was  mentioned  in  a  former  volume  (A),  may  dc- 
maod  such  security  according  to  their  own  discretion ;  or 
it  may  be  granted  at  the  request  of  any  subject,  upon  due 
cause  shown,  provided  such  demandant  be  under  the 
crown's  protection ;  for  which  reason  it  has  been  formerly 
doubted  whether  Jews,  pagans,  or  persons  convicted  of  a 
prtemunirtf  were  entitled  thereto  (/).  Or  if  the  justice  is 
averse  to  act,  it  may  be  granted  by  a  mandatory  writ, 
called  a  mpplicttvitf  issuing  out  of  the  court  of  queen's 
bench  or  chancery,  which  will  compel  the  justice  to  act 
as  a  ministerial  and  not  as  a  judicial  officer ;  and  he  must 
make  a  return  to  such  writ,  specifying  his  compliance, 
under  his  hand  and  seal(m).  But  this  writ  is  seldom 
used ;  for  when  application  is  made  to  the  superior  courts, 
they  usually  take  the  recognizances  there,  under  the  direc- 
tions of  the  statute  21  Jac.  I.  c.  8.]]  And  in  this  case,  as 
well  as  where  application  is  made  to  the  court  of  quarter 
■earions,  it  is  founded  upon  articles  first  exhibited  in  court, 
and  supported  by  the  oath  of  the  exhibitant(n),  the  truth 
of  which  articles  cannot  be  controverted  (o).  But  where  the 
parties  live  in  the  country'  at  a  distance  from  London,  the 
court  of  queen's  bench  will  not  in  general  enteitain  an 
application  of  this  description,  which  it  is  usual  in  such 
case  to  make  to  a  justice  of  the  peace  in  the  neighbour- 
hood, or  to  the  court  of  quarter  sessions  (p).  A  peer  or 
peeresa,  however,  [[cannot  be  bound  over  in  any  other 
place  than   the   courts   of  queen's   bench   or  chancery, 

lo  mfsfM  fpfCritod  f«cof Bmnm  ta  mbmI  biftd  to  kwp  Um  pmc«  or  good 

dMW  onto.  Ml  S  Goo.  4.  r.  46;  4  holMvioor.  II  ScTr  317. 

OW.4.C  37;  7  Gte.  4.  c.  64. ».  31 ;  (1)  Hawk.  P.C  b.  l.c.60.t.S. 

Sli4WiU.4.c.«».«.36;  R.*.Jm-  («)  F.  N.  B.80;  CU»«ri^'BCMt. 

liM*  •!  Wm  Riaiof.  7  A.  «i  E.  MS.  2  P.  Wao.  SOS. 

Ao  to  ilw  diKlMTi*  of  Mdi  twogai.  (•)     Vido     P.i   pfH    WUliM*. 

MMVi.  Mt  tlM  Um  mom  aoilMntiM.  M-ad.  483 ;  13  Pik«.  679. 

••d  Hawk.  P.  C.  b  I,  r.  60.  ».  17  ;  (•)  R.  t.  Uebarty.  13  BoM.  171. 

R.  t.  Twyfoid.  6  B.  «i  Ad.  430.  (p)  R.  •.   Wait*,  t  Bmtt.  780  { 

(k)  Vidt  aur.  vol.  iii.  ^  St.    Bal  Ckktf'*  Bmn,  Swvty  of  tW  Pvms. 
•  aonvufj  of  aula  •«  pmy 
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Qthough  a  justice  of  the  peace  has  a  power  to  require  sure- 
ties of  any  other  person,  being  compot  mentis  and  under 
the  degree  of  nobility,  whether  he  be  a  fellow  justice  or 
other  magistrate,  or  whether  he  be  merely  a  private  man  (9). 
Wives  may  demand  it  againut  their  husbands,  or  husbands 
(if  necessary)  against  their  wives  (r).  But  feme  coverts 
and  infants  under  age  ought  to  find  security  by  their 
friends  only,  and  not  to  be  bound  themselves,  for  they  are 
incapable  of  engaging  themselves  to  answer  any  debt, 
which,  as  we  observed,  is  the  nature  of  these  recognizances 
or  acknowledgments.]] 

Thus  fur,  what  has  been  said  is  applicable  to  both  spe- 
cies of  recognizances,  for  the  peace  and  for  the  good  beha- 
viour. QBut  as  these  two  species  of  securities  are  in  some 
respects  difierent,  especially  as  to  the  cause  of  granting  or 
the  means  of  forfeiting  them,  it  may  be  useful  next  to 
consider  them  separately. 

1.  Any  justice  of  the  peace  may  ex  officio  bind]]  by  re- 
cognizances, with  sureties  to  keep  the  peace,  all  Qwho  in 
his  presence  make  any  affray,  or  threaten  to  kill  or  beat 
one  another;  or  contend  together  with  hot  and  angry 
words ;  or  go  about  with  unusual  weapons  or  attendance, 
to  the  terror  of  the  people;  and  all  such  as  he  knows  to 
be  common  barrators,  and  such  as  are  brought  before  him 
by  the  constable  for  a  breach  of  the  peace  in  his  presence ; 
and  all  such  persons  as  having  been  before  bound  to  the 
peace,  have  broken  it,  and  forfeited  their  recognizances  («). 
Also  wherever  any  private  roan  has  just  cause  to  fear  that 
another  will  burn  his  house,  or  do  him  a  corporal  injury, 
by  killing,  imprisoning,  or  beating  him,  or  that  he  will 
procure  others  so  to  do,  he  may  demand  surety  of  the 
peace  against  such  person,  and  every  justice  of  the  peace 
is  bound  to  grant  it,  if  he  who  demands  it  will  make 
oath,  that  he  is  actually  under  fear  of  death  or  bodily 
harm ;  and  will  show  that  he  has  just  cause  to  be  so  by 
reason  of  the  other's  menaces,  attempts,  or  having  lain  in 

(f )  Hawk.  P.  C.  b.  1.  c  60.  «.  5.  (1)  Hawk.  P.  C.  nbi  rap.  s.  1. 

(r)  Sim's  caie,  2  Stra.  1207. 
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[[w»it  for  hitu;  and  will  also  farther  swear  that  he  does  not 
require  such  surety  out  of  malice,  or  for  mere  vexation  (0. 
This  is  called  sweariag  tMt peace  against  another;  and  if 
the  pMty  does  not  find  such  soretiea,  be  may  immediately 
be  oommiUed  till  he  does(ii). 

Such  recognisance  for  keeping  the  peace,  when  g^ven, 
may  be  forfeited  by  any  actual  violence,  or  even  an  as- 
sault, or  menace,  to  the  terror  of  him  who  demanded  it, 
if  it  be  a  special  recognizance ;  or  if  the  recognizance  be 
general,  by  any  unlawful  action  whatever  that  either  is  or 
tends  to  be  a  breach  of  the  peace;  or  more  particularly  by 
any  one  of  the  many  species  of  offences  which  were  men- 
tioned as  crimes  against  the  public  peace,  in  the  tenth 
chapter  of  this  book;  or  by  any  private  violence  com- 
mitted against  any  of  the  subjects  of  the  crown.  But  a 
bare  trespass  upon  the  lands  or  goods  of  another,  which  is 
a  groond  for  a  civil  action,  unless  accompanied  with  a 
wilful  breach  of  the  peace,  is  no  forfeiture  of  the  recogni- 
zance(x).  Neither  are  mere  reproachful  words,  as  calling 
a  man  knave  or  liar,  any  breach  of  the  peace,  so  as  to 
fxftit  one's  recogniiance,  (being  looked  upon  to  be  merely 
the  effect  of  unmeaning  passion  and  heat,)  unless  they 
amount  to  a  challeoge  to  fight  (y). 

2.  The  other  species  of  recognizance  with  sureties  for 
the  good  abearance ,  or  good  behaviour ^  includes  security 
for  the  peaoe  and  scnnewbat  more ;  we  will  therefore  exa- 
mine it  in  the  same  manner  as  the  other. 

First,  then,  the  justices  are  empowered  by  the  statute, 
34  Edward  III.  c.  1,  to  bind  over  to  the  good  behaviour 
towards  the  sovereign  and  his  people,  all  them  that  be  not 
of  good  fame,  wherever  they  be  found ;  to  the  intent  that 
the  people  be  not  troubled  or  endamaged,  nor  the  peace 
diminished,  nor  merchants  and  others,  passing  by  the 
highways  of  the  realm,  be  dbturbed  nor  put  in  the  peril 
which  may  happen  by  such  ofienden.    Under  the  geoerml 

(O  H*»^  P.  C.  •»  M|>.  1. 1.  (•)  IMd.  •.  s«. 
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[[words  of  this  expression,  tliat  he  not  of  good  fnme^  it  is 
holden,  that  a  man  may  be  bound  to  his  good  behaviour 
for  causes  of  scandal,  contra  honoi  mores,  as  well  as 
coMtra  pacem;  as  for  haunting  bawdy  houses  with  women 
of  bad  fame,  or  for  keeping  such  women  in  his  own  home; 
or  for  words  tending  to  scandalize  the  government,  or  in 
abuse  of  the  officers  of  justice,  especially  in  the  execution 
of  their  office.  Thus  also  a  justice  may  bind  over  all 
night  walkers;  eaves-droppers;  such  as  keep  suspicious 
company,  or  are  reported  to  be  pilferers  or  robbers;  such 
as  sleep  in  the  day  and  wake  in  the  night ;  common 
drunkards;  whore  masters;  cheats;  idle  vagabonds ;  and 
other  persons  whose  misbehaviour  may  reasonably  bring 
them  within  the  general  words  of  the  statute,  as  persons 
not  of  good  fame;  an  expression,  it  must  be  owned,  of  so 
great  a  latitude  as  leaves  much  to  be  determined  by  the 
discretion  of  the  magistrate  himself.  But  if  he  commits 
a  man  for  want  of  sureties,  he  must  express  the  cause 
thereof  with  convenient  certainty ;  and  take  care  that  such 
cause  be  a  good  one  (z). 

A  recognizance  for  the  good  behaviour  may  be  forfeited 
by  all  the  same  means,  as  one  for  the  security  of  the 
peace  may  be;  and  also  by  some  others,  as  by  going 
armed  with  unusual  attendance,  to  the  terror  of  the 
people ;  by  speaking  words  tending  to  sedition ;  or  by 
committing  any  of  those  acts  of  misbehaviour  which  the 
recognizance  was  intended  to  prevent.  But  not  by  barely 
giving  fresh  cause  of  suspicion  of  that  which  perhaps  may 
never  actually  happen  (a);  for  though  it  is  just  to  compel 
suspected  persons  to  give  security  to  the  public  against 
misbehaviour  that  is  apprehended,  yet  it  would  be  hard 
upon  such  suspicion,  without  the  proof  of  any  actual 
crime,  to  punish  them  by  a  forfeiture  of  their  recogni- 
zance.]] 

Such  are  the  doctrines  laid  down  in  the  books  with  re- 

(>)  H«wk.  P.  C.  b.  1 .  c.  62,  s.  4.  (a)  Ibid.  s.  5. 
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tpect  to  recogntiMkoet  for  good  behaviour.  In  what 
manner,  however,  and  to  what  extent  the  pro? Uiona  of  the 
34  Edward  III.  ought  at  the  present  day  to  be  enforced, 
may  be  doubtful,  and  justices,  even  at  sessions,  are  recom- 
■ended,  by  a  learned  writer  on  the  subject,  to  refrain 
from  acting  under  this  statute,  where  no  complaint,  re- 
quiring such  recognizance  to  be  taken,  has  been  made,  ex- 
cept only  in  cases  where  a  conviction  for  some  offence  of 
a  dangerous  kind  has  taken  place,  and  the  circumstances 
are  such  as  to  render  a  repetition  of  it  by  the  same  offender 
probable  (6). 

(*)  3  Arch.  Jut.  4d4. 
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CHAPTER  XIV. 

OF  COURTS  OF  A  CRIMINAL  JURISDICTION. 


[[The  sixth  and  last  object  of  our  inquiries  (a)  will  be  the 
method  of  inflicting  those  punishments  which  the  law  has 
annexed  to  particular  offences,  and  which,  in  this  treatise, 
have  been  constantly  subjoined  to  the  description  of  the 
crime  itself.  In  the  discussion  of  which  we  shall  pursue 
the  same  general  method  that  was  followed  in  the  pre- 
ceding book  with  regard  to  the  redress  of  civil  injuries : 
by,  first,  pointing  out  the  several  courts  of  criminal  juris- 
diction wherein  offenders  may  be  prosecuted  to  punish- 
ment :  and  by,  secondly,  deducing  down,  in  their  natural 
order,  and  explaining,  the  several  proceedings  therein. 

First,  then,  in  reckoning  up  the  several  courts  of  criminal 
jurisdiction,  we  shall,  as  in  the  former  case,  begin  with  an 
account  of  such  as  are  of  a  public  and  general  jurisdiction 
throughout  the  whole  realm,  and  afterwards  proceed  to 
such  as  arc  only  of  a  private  and  special  jurisdiction,  and 
confined  to  some  particular  parts  of  the  kingdom. 

I.  As  to  the  criminal  courts  of  public  and  general  juris- 
diction ;  with  regard  to  which  we  shall  in  one  respect 
pursue  a  different  order  from  that  in  which  we  considered 
the  civil  tribunals.  For  there,  as  the  several  courts  had  a 
gradual  subordination  to  each  other,  the  superior  correcting 
and  reforming  the  errors  of  the  inferior,  it  seemed  proper 
to  begin  with  the  lowest,  and  to  ascend  gradually  to  the 
courts  of  appeal,  or  those  of  the  most  extensive  powers. 
But  as  it  is  contrary  to  the  genius  and  spirit  of  the  law  of 
(«)  Vide  (up.  p.  52. 
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[[England  to  suficr  any  mRQ  to  be  tried  twice  for  the  Mme 
offence  in  a  criminal  way,  especially  if  aoqaitted  upon  the 
first  trial,  therefore  these  criminal  courts  may  be  said  to 
be  all  independent  of  each  other,  at  least  so  far  as  that 
the  natence  of  the  lowest  of  them  can  never  be  controlled 
or  reTersed  by  the  highest  jurisdiction  in  the  kingdom, 
unless  for  error  in  matter  of  law,  apparent  upon  the  face 
of  the  record  ;  though  sometimes  causes  may  be  removed 
from  one  to  the  other,  before  trial ;  and,  therefore,  as  in 
these  courts  of  criminal  cognizance,  there  is  not  the  same 
chain  and  dependence  as  in  the  others,  it  is  proposed  to 
rank  them  according  to  their  dignity,  and  begin  with  the 
liij:}jest  of  all,  viz. — 

1 .  The  high  court  of  parliament,  which  is  the  supreme 
court  in  the  kingdom,  not  only  for  the  making,  but  also 
for  the  execution  of  laws,  by  the  trial  of  great  and 
enormous  offenders,  whether  lords  or  commoners,  in  the 
method  of  parliamentary  impeachment  As  for  acts  of 
parliament  to  attaint  particular  persons  of  treason  or  fe« 
lony,  or  to  inflict  pains  and  penalties,  beyond  or  contrary 
to  the  common  law,  to  serve  a  special  purpose,  we  speak 
not  of  them ;  being  to  all  intents  and  purposes  new  laws, 
made  pro  re  nata,  and  by  no  means  an  execution  of  such 
as  are  already  in  being.  But  an  im[>eachment  before  the 
lords  by  the  commons  of  Great  Britain,  in  parliament,  is  a 
proseoation  of  the  already  known  and  established  law, 
and  hat  been  frerp  '<ut  into  practice, — being  a  pre- 

«(riiim<»nt  to  the  m  . :  ...^li  and  supreme  court  of  criminal 
>n  by  the  most  solemn  grand  inquest  of  the  whole 
kingUou)  (Jb).  A  commoner  cannot  however  be  impeached 
before  the  lords  for  any  capital  offence,  but  only  for 
high  misdeiiieanors  (c) :  a  peer  may  be  impeached  for  any 

(ft)  1  lUI*.  p.  C   lAO.  ioUMU«MWM«rRogwE«rlor  Mor. 

(#)  WkM.  Ml  tte  (Mnk  |Mr  af  Immt,  llMf  «mm  bafm  Um  kiag  is 

S4«Miik«Tkwi.ltey«t'MiMM  pftiMMMM^HidallvMioMMiM, 

lU  Mfb.  bw«M  nd  patn  I*  gW«  Iksi  Un  mIiI  SisM  «m  aol  tktir  y«r. 

Jdefei  t[|MMH  SmMS  W  BtffNMV,        ASS  WOTHW  IMJP  WW  SM  MWM  IS 

»U  h«l  bM  •  wMriMt  MMoiflMs     Jvdfi  »•  M  •  pw  •!  iIm  Ua4  i  ■•< 
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[[crime.  And  they  usually  (in  cases  of  an  impeachment  of 
a  peer  for  treason)  address  the  crown  to  appoint  a  lurd 
high  steward,  for  the  greater  dignity  and  regularity  of  the 
proceedings ;  which  high  steward  was  formerly  elected  by 
the  peers  themselves,  though  he  was  generally  commis- 


wbeo  afterwards,  io  tb«  Mioe  parlia> 
aMol,  tbey  ware  prevailed  upoo,  in 
reepect  of  tbe  Mtorielj  aod  heiDout' 
neas  of  bia  Crimea,  loraceiveihe  charge 
•ad  fWe  jodfOMot  agtiott  liim,  Uie 
following  protest  and  pro«iM>  was  en- 
tered in  the  parliament  roll : — "  And 
"  it  is  a  seoted  and  accorded  bj  our 
"  lord  tbe  king,  and  all  tbe  great  men, 
"  in  full  parliament,  that  albeit  tbe 
"  peers,  as  judges  of  tbe  parliameDt, 
"  have  taken  upon  them,  in  the  pie- 
"  sence  of  our  lord  tbe  king,  to  make 
"  and  render  the  said  judgment;  yet 
"  the  peers  who  now  are,  or  shall  be 
"in  time  to  come,  be  not  bound  or 
"  charged  to  render  judgment  upon 
"  others  than  peers  ;  nor  that  the  peers 
"  of  the  land  have  power  to  do  this, 
"  but  thereof  ou^ht  ever  to  be  dis- 
"  charged  and  acquitted  ;  and  that  the 
"  aforesaid  judgment  now  rendered 
"  be  not  drawn  to  example  ur  conse- 
"  quence  in  time  to  come,  whereby 
"  the  said  peers  may  be  charged  here- 
"  after  to  judge  others  than  their  peers, 
"  contrary  to  tbe  laws  of  the  land,  if 
"  the  like  case  bsppen,  which  God 
•'  forbid."  ( Hot.  Pari.  4  Edw.  3, 
n.  2  and  6  ;  2  Brad.  Hist.  190 ;  Seldeo. 
Judic.  in  Pari.  c.  1.)  But  Mr.  Chris- 
tian says,  that,  according  to  the  last 
resolution  of  the  house  of  lords,  a 
commoner  may  be  impeached  for  a 
capital  offence,  and  he  states  the  fol- 
lowing authorities.  On  the  20ih  of 
March.  1680.  fxlward  Fitzharris.  a 
commoner,  was  impeached  by  the 
commons  of  high  treason.  Upon  which 
tbe  attorney-general  acquainted  the 
peen  thai  be  had  aa  order  from  the 


king  to  prosecute  Fiixbarris  by  indict- 
ment ;  and  a  question  thereopoo  was 
put,  whether  he  should  be  proceeded 
against  according  to  the  course  of  the 
common  law.  oi  by  way  of  impeach- 
ment, and  it  was  resolved  againat  pro- 
ceeding in  the  impeachment.  13  Lord*' 
Journ.  p.  755.  Fitzharris  was  after- 
wards prosecuted  by  indictment,  and 
be  pleaded  io  abatement  that  there 
was  an  impeachment  pending  against 
him  for  the  same  offence  ;  but  this 
plea  was  overruled,  and  he  was  con- 
victed and  executed.  But  on  the  26th 
of  June,  1689,  Sir  Adam  Blair,  and 
four  other  commoners,  were  impeached 
for  high  treason,  in  having  published 
a  proclamation  of  James  the  Second. 
On  the  2d  of  July  a  long  report  of 
precedents  was  produced,  and  a  ques- 
tion was  put  to  the  judges,  whether 
tbe  n-cord  4  Edw.  3,  n.  6,  was  a 
statute.  They  answered,  as  it  ap- 
peared  to  them  by  the  copy,  they  be> 
lieved  it  to  be  a  statute ;  but  if  they 
saw  tbe  roll  itself,  they  could  be  more 
positive.  It  was  then  moved  to  ask 
tbe  judges,  (Lnt  the  motion  was  ne- 
gatived.) whether  by  this  record  the 
lords  were  barred  from  trying  a  com- 
moner for  a  capital  crime  upon  an  im- 
peachment of  the  commons,  and  they 
immediately  resolved  to  proceed  in 
this  impeachment,  notwiihstanding  the 
parties  were  commoners  and  charged 
with  high  treason.  14  Lords' Journ. 
p.  260.  But  the  impeachment  was 
not  prosecuted  with  effiect.  on  account 
of  an  interveningdissolutionof  the  par- 
liament.— Christian's  Black.  tN  notit. 
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■ioned  by  the  king(</);  but  it  hath]]  in  modem  times 
[[beeo  strenuously  maintained  (e)  that  the  appointment  of 
an  high  steward  in  such  cases  is  not  indispensably  neces- 
sary, but  that  the  house  may  proceed  without  one.     The 
articles  of  impeachment  are  a  kind  of  bill  of  indictment, 
found  by  the  house  of  commons,  and  afterwards  tried  by 
the  house  of  lords ;  who  are,  in  cases  of  misdemeanor,  con- 
sidered not  only  as  their  own  peers,  but  as  the  peers  of  the 
whole  nation.     This  is  a  custom  derived  to  us  from  the 
constitution  of  the  antient  Germans,  who  in  their  great 
councils  sooietimes  tried  capital  accusations  relating  to  the 
public  :  '^  Beet  apud consilium  accusare  quoque,  et  discrimen 
**  capitis  intendere* (f).     And  it  has  a  peculiar  propriety 
in  the  English  constitution,  which  has  much  improved 
upon  the  antient  model  imported  hither  from  the  con- 
tinent.    For,  though  in  general  the  union  of  the  legis- 
lative and  judicial   powers  ought   to  be   most   carefully 
avoided,  yet  it  may  happen  that  a  subject,  intrusted  with 
the   administration   of   public   affairs,   may    infringe   the 
rights  of  the  people,  and  be  guilty  of  such  crimes  as  the 
ordinary  magistrate  either  dares   not  or  cannot  punish. 
Of  these  the  representatives  of  the  people,  or  house  of 
commons,  cannot  properly  judge ;  because  their  consti- 
tuents are  the  parties  injured :  and  therefore  can  only  im- 
peach.    But  before  what  court  shall  this  impeachment  be 
tried  ?     Not  before  the  ordinary  tribunals,  which  would 
naturally  be  swayed  by  the  authority  of  so  powerful  an 
accuser.     Reason,  therefore,  will  suggest,  that  this  branch 
of  the  legislature,  which  represents  the  people,  must  bring 
i'  ••  before  the  other  branch,  which  consists  of  the 

I  .  who  have  neither  the  same  interests  nor  the  same 

pa-'Hions  as  popular  assemblies  (^).    This  is  a  vast  supe- 
riority, which  the  constitution  of  this  island  enjoys,  over 

it)  I  lUl.  P.  C.  S50.  •«.  &«• 

(«)  Lotda' Jovra.  IStk  May.  1679 ;         if)  Tadt  Th  Urn.  Owin.  IS. 
CM.JMIB.  I6ik  &lay,l«79{  Paal.  (f)  MmIHI|.  Sp.  L.  n.  «. 
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[[those  of  the  Grecian  or  Roman  republics  ;  where  the 
people  were  at  the  same  time  both  accusers  and  judges.  It 
is  proper  that  the  nobility  should  judge,  to  ensure  justice 
to  the  accused;  as  it  is  proper  that  the  people  should 
accuse,  to  ensure  justice  to  the  commonwealth.  And, 
therefore,  among  other  extraordinary  circumstances  at- 
tending the  authority  of  this  court,  there  is  one  of  a  very 
singular  nature,  which  was  insbted  upon  by  the  house  of 
commons  in  the  case  of  the  Earl  of  Danby,  in  the  reign 
Charles  the  Second  (A),  (and  it  is  now  enacted  by  statute 
12  &  13  Will.  HI.  c.  2,)  that  no  pardon  under  the  great 
seal  shall  be  pleadable  to  an  impeachment  by  the  com- 
mons of  Great  Britain  in  parliament  (.»),]]  so  as  to  prevent 
its  farther  prosecution. 

2.  QThe  court  of  the  lord  high  steward  of  Great  Britain  (A ) 
is  a  court  instituted  for  the  trial  of  peers  indicted  for 
treason  or  felony,  or  for  misprision  of  either  (/).  The  office 
of  this  great  magistrate  is  very  antient ;  and  was  formerly 
hereditary,  or  at  least  held  for  life,  or  dum  bene  se  gesserit: 
but  now  it  is  usually,  and  hath  been  for  many  centuries 
past  (m),  granted  pro  hdc  vice  only ;  and  it  hath  been  the 
constant  practice,  (and  therefore  seems  now  to  have  become 
necessary,)  to  grant  it  to  a  lord  of  parliament,  else  he  is 
incapable  to  try  such  delinquent  peer(n).  When  such  an 
indictment  is  therefore  found  by  a  grand  jury  of  freeholders 
in  the  queen's  bench,  or  at  the  assizes  before  a  judge  of 
oger  and  terminer,  it  is  to  be  removed  by  a  writ  of  cer- 
iiorari  into  the  court  of  the  lord  high  steward  (o),  which 

(fc)  Com.  Jonrn.  6th  Miy,  1679.  "  doit  fair*  tin  pneept,  pur /aire  vtnir 

(i)  At  fo  pardons,  vide  post.  "  xx  uigiieurt,  ou  xviii,"  Stc.  (  Vearb. 

(ilt)  4  IdsU  68  ;  Hawk.  P.  C.  b.  2,  13Hen.  8,  11.)     See  SUundf.  P.  C. 

c.  2,  «.  44  ;  2  Jon.  64.  162  ;  3  lost.  28 ;  4  Inst.  69  ;  Hawk. 

(/)  R.  V.  Lord  Vaux,  1  Bulsl.  198.  P.  C.  b.  2,  c.  2. ;  Barr.  234. 

(■i)  Piyn.  on  4  InsU  46.  (o)  Lord  Coke  says,  (3  Inst.  30), 

(n)  "  Quamd  urn  uigneur  de  parU'  "  that  this  privilege  cannot  be  waived 

"  iiimt  itrra  arrnn  di  treaurn  ou  ft-  "  by  the  peer  indicted ;"  but  Hawkins 

"  imy.  It  rog  par  m  UUru  putenU  (P.  C.b.2,  c.  44,  s.  19)  holds  (hat  it 

**  ftra  UH  grand  tt  Mga uigntur  d'tstrt  is  waived  if  h«  putt  bimielf  opon  hit 

"  U  grand  tentichald'AngUurrt:  qui  country. 
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[[only  bM  power  to  determine  it.]]  But  this  is  only  in  cam 
the  ofTence  be  of  the  description  before  mentioned,  vtx. 
treason,  felony,  or  misprision  of  treason  or  felony,  for  if  it 
be  of  any  other  kind,  the  privilege  does  not  exist,  and  the 
peer  most  be  tried  by  jury  ( p).  QA  peer  may  plead  a 
pardon  before  the  court  of  queen's  bench,  and  the  judges 
have  power  to  allow  it ;  in  order  to  prevent  the  trouble  of 
a[  a  high  steward  merely  for  the  purpose  of  re- 

cti^ •••^  »ii«.h  plea.  But  he  may  not  plead,  in  that  inferior 
court,  any  other  plea ;  as  guilty  or  not  guilty,  of  the  in- 
dictment ;  but  only  in  this  court :  because  in  consequence 
of  such  plea  it  is  possible  that  judgment  of  death  might  be 
awarded  against  him.  The  sovereign,  therefore,  in  case  a 
peer  be  indicted  for  treason,  felon y,  or  misprision,  creates 
a  lord  high  steward  pro  hue  vice  by  commission  under  the 
great  seal,  which  recites  the  indictment  so  found,  and  gives 
his  grace  power  to  receive  and  try  it  $eeumdum  legem  et 
coMtuetudimem  Anglue.  Then,  when  the  imli' 
gularly  removed  by  writ   of  certiorari,  conn  ^   ;:; 

inferior  court  to  certify  it  up  to  him,  the  lord  high  steward 
directs  a  precept  to  a  serjeant-at-arms,  to  summon  the 
lords  to  attend  and  try  the  indicted  peer.  This  precept 
was  formerly  issued  to  summon  only  eighteen  or  twenty, 
selected  from  the  body  of  the  peers ;  then  the  number 
canie  to  be  indefinite ;  and  the  custom  was,  for  the  lord 
high  steward  to  summon  as  many  as  he  thought  proper, 
(but  latterly  not  less  than  twenty-three  (9)),  and  that  those 
lords  only  should  sit  upon  the  trial ;  which  threw  a  mon- 
strous weight  into  the  hands  of  the  crown,  and  thin  its 
great  officer,  of  selecting  only  such  peer*  as  the  then  pre- 
dominant party  should  most  approve  of;  and  accordingly, 
when  the  Earl  of  Clareodon  fell  into  disgrace  with  Charles 
the  8econd  there  was  a  design  formed  to  prorogue  the  par- 
liament, in  order  to  try  him  by  a  select  number  of  peera ; 

(f)1Imi  40i  aia«.M.JOiR.  (f)  Myii|S,««. 

•.  I.«H  V>»i.  1  D«h(.  19?. 

y  2 
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Qit  being  doubted  whether  the  whole  house  could  be  in- 
duced to  fall  in  with  the  views  of  the  court  (r). 

But  now  by  statute  7  Will.  III.  c.  3,  upon  all  trials  of 
peers  for  treason  or  misprision,  all  the  peers  who  have  a 
right  to  sit  and  vote  in  parliament  shall  be  summoned,  at 
least  twenty  days  before  such  trial,  to  appear  and  vote 
therein ;  and  every  lord  appearing]]  and  taking  the  proper 
oaths  [[shall  vote  in  the  trial  of  such  peer  («).]]  The  deci- 
sion in  this  court  is  by  the  majority,  but  a  majority  cannot 
convict,  unless  it  consists  of  twelve  or  more  {(). 

[[During  the  session  of  parliament  the  trial  of  an  in- 
dicted peer  is  not  properly  in  the  court  of  the  lord  high 
steward,  but  before  the  court  last  mentioned  of  our  lady  the 
queen  in  parliament  (t/).  It  is  true,  a  lord  high  steward  is 
always  appointed  in  that  case,  to  regulate  and  add  weight  to 
the  proceedings ;  but  he  is  rather  in  the  nature  of  a  speaker 
pro  tempore,  or  chairman  of  the  court,  than  the  judge  of 
it;  for  the  collective  body,  the  peers,  are  therein  the 
judges  both  of  law  and  fact,  and  the  high  steward  has  a 
vote  with  the  rest,  in  right  of  his  peerage.  But  in  the 
court  of  the  lord  high  steward,  which  is  held  in  the  recess 
of  parliament,  he  is  the  sole  judge  of  matters  of  law,  as 
the  lords  triors  are  in  matter  of  fact ;  and  as  they  may  not 
interfere  with  him  in  regulating  the  proceedings  of  the 
court,  so  he  has  no  right  to  intermix  with  them  in  giving 

(r)  Carte'*  Life  of  Ormonde,  vol.ii.  court  of  pailiameot,  the  latter  in  the 
(()  At  a  peer  cannot  have  the  be-  court  of  the  hi^^h  ateward  :  they  were 
ne6t  of  a  challenge  like  a  coinmoner,  both  indicted  for  murder.  Lord  \et- 
(1  Harg.St.  Tr.  198,  388,>iti»  some-  terville  was  acquitted;  Lord  Santry 
what  surprising  that  this  manifest  im-  was  convicted,  but  pardoned  as  to  his 
ptvvement  of  the  law  and  constitution  life.  Upon  Lord  Santry 's  tri.il  all  the 
was  not  extended  to  trials  of  peers  for  peers  were  summoned,  though  the  re- 
al! felonies  iu  the  court  of  the  lord  gulation  of  7  Will.  3  was  not  intro- 
bigh  steward.  Lord  Mountmorris  in-  duced  ioto  Ireland  till  the  year  1773. 
forms  us  that  there  are  but  two  in-  — Lord  Mountm.  vol.  ii.  197;  Chris- 
stances  of  the  trials  of  peers  in  Ire-  tian's  Blackstooe. 
Uod,vii.  Viscount  Netterville  in  1743,  (»)  Christian's  Blackstooe.  »oL  iv. 
aod  of  Lord  Santry  about  the  same  p.  262,  note, 
time;  the  first  was  tried  in  the  high  (u)  Fost.  141. 
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[[any  vote  upon  the  trmi  (r).  Therefore,  upon  the  con- 
virtion  and  attainder  of  a  peer  for  murder  in  full  parlia- 
M.<  lit,  it  hath  been  holden  by  the  judges  (lo),  that  in  case  the 
day  appointed  in  the  judgment  for  execution  should  lapse 
before  execution  done,  a  new  time  of  execution  may  be 
appointed  by  either  the  high  court  of  parliament,  during 
its  sitting,  though  no  high  steward  be  existing;  or,  in 
??!  recess  of  parliament,  by  the  court  of  queen's  bench, 
th'   record  being  removed  into  that  court. 

It  has  been  a  point  of  some  controversy  whether  the 
bishops  have  now  a  right  to  sit  in  the  court  of  the  lord 
high  steward  to  try  indictments  of  treason  and  misprision. 
Some  incline  to  imagine  them  included  under  the  general 
words  of  the  statute  of  King  William,  "  all  peers  who  have 
a  right  to  sit  and  vote  in  parliament,"  but  the  expression 
had  been  much  clearer  if  it  had  been  **  all  lords"  and  not 
"  all  peers;"  for  though  bishops,  on  account  of  the  ba- 
ronies annexed  to  their  bishoprics,  are  clearly  lords  of 
parliament,  yet,  their  blood  not  being  ennobled,  they  are 
not  universally  allowed  to  be  peers  with  the  temporal 
nobility ;  and  perhaps  this  word  might  be  inserted  pur- 
posely with  a  view  to  exclude  them.  However  there  is^o 
instance  of  their  sitting  on  trials  for  capital  offences,  even 
upon  impeachments  and  indictments  in  full  parliament, 
much  less  in  the  court  we  are  now  treating  of:  for  indeed 
they  usually  withdraw  voluntarily,  but  enter  a  protest  de- 
claring their  right  to  stay.  It  is  observable,  that  in  the 
eleventh  chapter  of  the  G>nstitutions  of  Clarendon,  made 
in  the  parliament  of  the  eleventh  year  of  Henry  the  Se- 
cond, they  are  expressly  excused,  rather  than  excluded, 
from  sitting  and  voting  on  trials,  when  they  come  to  con- 
cern life  or  limb :  "  episcopi,  sieut  eateri  baroneSf  debent 
"  interesw.  Judiciis  emm  baronibtu,  quomaque  perveniatur 
*'  ad  diminutionem  membrormmf  vel  ad  mortem  :**  and 
Becket's  quarrel  with  the  king  hereupon  was  not  on  ac- 
count of  the  exception,  (which  was  agreeable  to  the  canoa 

(t)  8c  It.  *•!.  Iv.  914,  «».  tSS.  (•)  Pott.  139. 
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Qlaw,)  but  of  the  general  rule,  which  compelled  the  bishops 
to  attend  at  all.  And  the  determination  of  the  house  of 
lords  in  the  Earl  of  Danby's  case  (x),  which  has  ever 
since  been  adhered  to,  is  consonant  to  these  constitu- 
tions, "  that  the  lords  spiritual  have  a  right  to  stay  and 
"  sit  in  court  iu  capital  cases,  till  the  court  proceeds  to  the 
**  vote  of  guilty,  or  not  guilty."  It  must  be  noted  that  this 
resolution  extends  only  to  trials  in  full  parliament,  for  to 
the  court  of  the  lord  high  steward,  (in  which  no  vote  can 
be  given,  but  merely  that  of  guilty  or  not  guilty,)  no  bishop, 
as  such,  ever  was  or  could  be  summoned  ;  and  though  the 
statute  of  King  William  regulates  the  proceedings  in  that 
court  as  well  as  in  the  court  of  parliament,  yet  it  never 
intended  to  new-model  or  alter  its  constitution  ;  and  con- 
sequently does  not  give  the  lords  spiritual  any  right  in 
cases  of  blood  which  they  had  not  before  (y).  And  what 
makes  their  exclusion  more  reasonable  is,  that  they  have 
no  right  to  be  tried  themselves  in  the  court  of  the  lord 
high  steward  (r),  and  therefore  surely  ought  not  to  be 
judges  there.  For  the  privilege  of  being  thus  tried  de- 
pends upon  nobility,  rather  than  a  seat  in  the  house ;  as 
appears  from  the  trial  of  popish  lords,  while  incapable  of 
a  seat  there ;  of  lords  under  age ;  and  (since  the  union]] 
with  Scotland)  [[of  the  Scots'  nobility,  though  not  in  the 
number  of  the  sixteen  :  and  from  the  trial  of  females,  such 
as  the  queen  consort  or  dowager,  and  of  all  peeresses  by 
birth  ;  and  peeresses  by  marriage  also,  unless  they  have, 
when  dowagers,  disparaged  themselves  by  taking  a  com- 
moner to  their  second  husband. 

3.  The  court  of  queens  bench,  concerning  the  nature 
of  which  we  partly  inquired  in  the  preceding  book  (a), 
was,  we  may  remember,  divided  into  a  crown  side,  and  a 
plea  side.  And  on  the  crown  side,  or  crown  office,  it  takes 
cognizance  of  afl  criminal  causes — from  treason  down  to  the 
most  trivial  misdemeanor  or  breach  of  the  peace.  Into  this 
court  also  indictments  from  all  inferior  courts  may  be  re- 

(r)  Lord*'  Jouni.  15  May,  1679.  (i)  Bro.  Abr.  lit.  Trul,  142. 

(v)  Fo»».  248.  («)  Vide  aup.  vol.  iii.  p.  403. 
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moved  by  writ  of  certiorari^'}  and  the  manner  of  trial  in 
thi«  court  h  either  at  bar  (which  rarely  happens),  or  at  nut 
prtHs  (6).  [[The  judges  of  this  court  are  the  supreme  co- 
roners of  the  kingdom.  And  the  court  itself  is  the  principal 
cotirt  of  (riininal  jurisdiction,  *  "  the  two  former,  we 
have  meiilioned,  are  of  greater  <  ..  ,  known  to  the  laws 
of  England.  For  which  reason,  by  the  coming  of  the  court 
iieen's  bench  into  any  county,  (as  it  was  removed  to 
u,i^rd  on  account  of  the  sickness  in  1665),  all  former 
commiaaioiis  of  oyer  and  terminer^  and  general  gaol  de- 
livery, are  at  once  absorbed  and  determined  ipso  facto  {c)  : 
in  the  same  manner  as  by  the  old  Gothic  and  Saxon  con- 
stitutions, **jwre  vetusto  obtinuit,  quievit*e  omnia  inferiora 
**jmdicia,  dicentejuM  rege  (rf)«" 

Into  this  court  of  queen's  bench  hath  reverted  all  that 
was  good  and  salutary  of  the  jurisdiction  of  the  court  of 
Star-chamber^  camera  stellata  (e) ;  which  was  a  court  of 


(h)  At  lo  tiUb  ai  bar  and  mm 
jfrimt  ia  civil  c«M»,  title  top.  toI.  iiL 
p.  689. 

(e)  Bat  by  Um  96  Gaaw  S,  c.  18.  it 
k  aaactad.  tkat  tba  aaMioa  el  ejrar  aad 
lataiiacr,  aad  pal  dclivtiy  of  tbt  gad 
af  Ntvpta.  for  tba  eoaatj  of  Mid* 
djarn,  sImII  aol  ba  diacoatiaaad  aa 
aeaaaat  af  tbt  euiiiaciaiiBt  af  tba 
«■•,  aad  tba  ntiiof  af  tba  eo«ft  af 
qaaaa'a  baocb  at  Waalaiiaaaar,  bat 
■ay  ba  eoatiaaed  till  tba  bwiaaaa  it 
eaarladad.  Aad  iba  »  Gaa.  S.  c 
4t,  wat  fmmd  la  caatiatM  ia  lika 
■taaar  tba  aaiaiaM  af  tba  ptact,  tod 
af  ajrar  aad  taratiatr,  baU  balbta  tba 
jaatkat  af  tba  paaea  far  tba  caaa^  af 
MUdlatas.  Chrirtiaa't  Blirhnm. 
<■  mmU.  El  vMa  9  Oaa.,  4,  e.  9. 
Mabfiat  tba  jattkaa  af  Iba  paaea  far 
Aadlj  af  Wtiiiiaalar  la  baM  Ibair 
aaaiaM  aba,  dariag  lana  aad  tba 
riltff  •f  tba  foatt  af  qataa'a  hmtk. 

(d)  8iia>ab.l.l.c«. 
(O  Tbi»itHM<Laiab.Afcb.lM) 
la  ba«a  baaa  ta  eallad.  oMmv  froai  tba 


Stsoo  word  Jteofian,  to  tU«r  or 
govcra,  or  frooi  ita  puniahi  og  the  erimtn 
«r«/ii«Miit«,  ar  Hiiaigi ;  or  bacaaaa 
tbe  rooflu  wbaraia  H  tale,  tba  aid 
eooacil  cbambcr  of  tbe  palace  of 
Weatniaalcr  (  Lamb.  148)  wta  fall  of 
wiodowa-,  or  (lo  wbich  Sir  Edward 
Coke.  4  laat.  06,  teeadct)  beetoat 
kmpty  tbe  roof  ibaraaf  waatt  first  pr> 
aitbad  vitb  giMad  itera.  Aaalhbeae 
art  otareij  eaogectafat  (for  ao  aiara  are 
BOW  ia  tba  roof,  aar  arc  any  said  to 
bt«a  reaMiaad  tbeia  ao  lata  at  tba 
reigo  of  Eliabetb).  it  sMy  ba  allaer- 
able  lo  propoM  taotbtr  eaajaclaial 
etyaMlogy.  aa  pUvaible  perbap  at 
aay  of  tbeai.  It  ia  well  kaowo  dial, 
btfort  Iba  baatibawal  of  ibe  Jewa  oo- 
dar  Edward  tbt  Ftrtt,  tbeir  eoatracis 
aad  obKgatiaaa  wata  daooniaatrd  ia 
ear  aatiaal  laearda  Kaira  or  $tmm, 
ffOM  a  carrapliea  af  tba  Hebiew  word 
dkalAr,  a  eaeaaaat  (Tevey'a  Aagl. 
Jadaie.t>;  BaU.  th.  af  Haa.  ii.  64, 
Uiar.  Ebiale.  L 14).  Tbata  •tarn,  by 
of  ilicbatd  tbe  Ural. 
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Qvery  antient  original  (/),  but  new  modelled  by  statutes 
3  Hen.  VII.  c.  I,  ami  21  Ilcn.  VIII.  c.  20,  consisting  of 
divers  lords  spiritual  and  teny)oral,  being  privy  councillors, 
together  with  two  judges  of  the  courts  of  common  law, 
without  the  intervention  of  any  jury.  Their  jurisdiction  ex- 
tended legally  over  riots,  perjury,  mbbehaviour  of  sheriffs, 
and  other  notorious  misdemeanors,  contrary  to  the  laws 
of  the  land.  Yet  this  was  afterwards,  as  Lord  Clarendon 
informs  U8(^),  stretched  "to  the  asserting  of  all  proclama- 
"  tions  and  orders  of  state;  to  the  vindicating  of  illegal 
**  commissions,  and  grants  of  monopolies  ;  holding  for 
"  honourable  that  which  pleased,  and  for  just  that  which 
"  profited  ;  and  becoming  both  a  court  of  law  to  determine 


piMerved  bj  Itovedeo,  >vere  com- 
■l«D<kJ  to  be  carolled,  and  deposited 
in  cbMts  under  thiee  keys  io  certain 
placet ;  one,  and  the  most  consider* 
able,  of  which  was  io  the  king's  ex- 
chequer at  Westminster,  and  no  slarr 
was  allowed  to  be  valid,  unless  it  was 
found  in  some  of  the  said  repositories 
(Memorand.  in  Scacr.  P.  6  Edw.  I. 
pre6sed  to  Maynard's  Year  Hook  of 
Edw.  Il.fol.  8;  Madox.  Hist.  Exch. 
c.  vii.  s.  4,  5,  6).  7'he  room  at  the 
exchequer  where  the  chests  containing 
these  starts  weie  kept,  was  probably 
called  the  $tarr'rhaml>er,  and,  when  the 
Jews  were  expelled  the  kingdom,  was 
applied  to  the  use  of  the  king's  council, 
sitting  in  their  judicial  capacity.  To 
coofiiro  this,  the  first  time  tl»e  star 
chamber  is  naenlioned  in  any  record, 
it  is  said  to  have  been  situated  near 
the  receipt  of  the  exchequer  at  West- 
minster ;  (the  king's  council,  his 
chancellor,  treasurer.justices  and  other 
■ages,  were  assembled  en  la  ehambrg 
du  ttttiUn  prn  la  retetipt  a  I  ll'ett- 
miniter;  Claua.  41  Edw.  3,  m.  13). 
For  io  proccM  of  time,  when  the 
meaniog  of  the  Jewish  ttarrs  was  for- 


gotten, the  word  ttar-cnam"tr  WdS 
naturally  rendered  io  law  French  la 
ehambrt  dei  etieilUt,  and  in  law  Latia 
eamttn  tteltata.  which  continued  to  be 
the  style  in  Latin  till  the  dissolutioa 
of  that  court. 

It  is  suggested  by  Mr.  Christian 
(Bl.  Com.  vol.  iv.  p.  267),  in  refer- 
ence to  the  above  note  of  Blackslone, 
that  in  one  of  the  statutes  of  the 
University  of  Cambridge,  the  antiquity 
of  which  is  not  known,  the  word 
If  arm  m  is  twice  used  for  a  schedule 
or  inventory.  The  statute  is  entitled 
Dt  eompiilatione  proeuratorum,  and  it 
directs  that  in^n«rompufiyf«(  ST  ARRVM 
p»r  modiim  dicidend4e,  in  quo pomtmtur 
omnia  rtmantnlia  in  rommnwi  eitUi, 
tarn  pigmora  quam  pteunia,  ae  ttiam 
arreragia  it  dtbila,  ita  quod  omnibut 
eonttart  potuit  tvidtnter,  in  quo  itnta 
tune  uniier$ita$  J'uti  it,  quod  bona,  ife, 
Stat.  Acad.  Cant.  p.  32.  Such  in- 
ventories would  be  made  at  the  king's 
exchequer,  and  the  room  where  they 
were  deposited  would  probably  be 
called  the  star-chamber. 

(/)  Lamb.Arcli.  156. 

(g)  Hist,  of  Rebellion,  b.  1  and  3. 
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Q"  civil  rights,  and  a  court  of  rerenue  to  enrich  the  trea- 
"  sury ;  the  council  table  by  proclamations  enjoining  to 
"  the  people  that  which  was  not  enjoined  by  the  laws, 
"  and  prohibiting  that  which  was  not  prohibited  ;  and  the 
"  star-chamber,  which  consisted  of  the  same  persons  in 
"  different  rooms,  censuring  the  breach  and  disobedience 
**  to  those  proclamations  by  very  great  fines,  imprison- 
"  meats,  and  corporal  severities ;  so  that  any  disrespect  to 
*'  any  acts  of  state,  or  to  the  persons  of  statesmen,  was  in 
**  no  time  more  penal,  and  the  foundations  of  right  never 
**  more  in  danger  to  be  destroyed."  For  which  reasons 
it  was  finally  abolished  by  statute  16  Car.  I.  c.  10,  to  the 
genMKl  joy  of  the  whole  nation  (A). 

4.  The  court  of  chivalry  {i)^  of  which  we  also  formerly 
spoke  (A)  as  a  military  court,  or  court  of  honour,  when 
held  before  the  earl  marshal  only,  is  also  a  criminal  court 
\^li'  II  held  before  the  lord  high  constable  of  England 
Jointly  with  the  earl  marshal.  And  then  it  has  jurisdic- 
tion over  pleas  of  life  and  members,  arising  in  matters  of 
arms  and  deeds  of  war,  as  well  out  of  the  realm  as  within 
it.  Bat  the  criminal,  as  well  as  civil  part  of  its  authority, 
is  fallen  into  entire  disuse,  there  having  been  no  per- 
manent high  constable  of  England,  (but  only  pro  hoc  vic€ 
at  coronations  and  the  like,)  since  the  attainder  and  execu- 

(«)  TW  j«s(  odittM  iolo  whick  tk»  MS.  tol.  1.  bo.  \ViS)  «  very  full  m*. 

Uibvaal  kad  lalWa  btfora  iit  d'MMlv-  Ibodkal  tod  •ccaraia  account  of  ik« 

tiM  hm  kwa  IW  occMiM  \hm\  Um  coaatitaiioo  aod  couim  of  tbU  covrt, 

•WMtwU  Im««  fMcWd  M  af  tea  MK  eoaipilcd    by    Willum    HuJaoa,   of 

t«i«.  jvriadietiM  wid  pcsctk*.  ticcpl  Gray't  Idq.  ao  t«Mat»t  pwclitwwr 

aadi  aa,  mi  mco«*(  of  ibair  tooraaoM  Ibarris  ;  aod  a  alMrt  acoMat  of  ths 


ara  racwdad  ia  tba  kia'  ■•••.  aritli  cepiaa  of  all  its  procaaa, 

tik«a  wt  Ikt  tiiaa.    TWa  ai«,  htm*  m»j  alaa  bt  fMod  ia  18  Ryn.  F<»d. 

•««r.  le  b«  aat  vkk  awM  tafsttaaf  109,  &e.    Hadaoa'a  Tr««tiaa  of  ibt 

ill  piaca»dia|i  ia  Dy«i,  Crak*.  Caka,  Caart  of  8ur-ch«mbar  ia  ao«  pab< 


aad  otkaf  lapenan  of  tbat  aft.  aad      Hikad  at  tba  hagtDaiof  of  tka  i 
la  oMMoaatpl,  of  wkkk  Sir  W.      valaaw  of  Collaciaaaa  Jaridiea. 

two ;  oaa  fiwa  (0  4  Imi.  113 ;  lla»k.  P.  C.  k.  S. 


dOCBikia  ISJae.  l.dwoikar  (artka      «.  4. 

ImikiaayaaiaafKlagCkarlaii  aad         (*)  Vida  tap.  vol.  SL  p.  Oflw 
iMw  b  ia  Iks  BiiMi  Ummm  (Hari. 
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Qtion  of  Stafford,  Duke  of  Buckingham,  in  the  thirteenth 
year  of  Henry  the  Eighth ;  the  authority  and  charge,  both 
in  war  and  peace,  being  deemed  too  ample  for  a  subject : 
so  ample,  that  when  the  chief  justice  Fineux  was  asked  by 
King  Henry  the  Eighth  how  far  they  extended,  he  de- 
clined answering ;  and  said,  the  decision  of  that  question 
belonged  to  the  law  of  arms,  and  not  to  the  law  of 
England  (/). 

5.  The  high  court  of  admiralty  (m),  held  before  the  lord 
high  admiral  of  England,  or  his  deputy,  styled  the  judge 
of  the  admiralty,  is  not  only  a  court  of  civil,  but  also  of 
criminal  jurisdiction.  This  court  hath  cognizance  of  all 
crimes  and  offences  committed  either  upon  the  sea,  or  on 
the  coasts,  out  of  the  body  or  extent  of  any  English 
county  ;  and  by  stat.  15  Ric.  II.  c.  3,  of  death  and  mayhem 
happening  in  great  ships  being  and  hovering  in  the  main 
stream  of  great  rivers,  below  the  bridges  of  the  same  rivers, 
which  are  then  a  sort  of  ports  or  havens;  such  as  are 
the  ports  of  London  and  Gloucester,  though  they  lie  at  a 
great  distance  from  the  sea.  But,  as  this  court  proceeded 
without  jury,  in  a  method  much  conformed  to  the  civil 
law,  the  exercise  of  a  criminal  jurisdiction  there  was  con- 
trary to  the  genius  of  the  law  of  England :  insomuch  as  a 
man  might  be  there  deprived  of  his  life  by  the  opinion  of 
a  single  judge,  without  the  judgment  of  his  peers.  And 
besides,  as  innocent  persons  might  thus  fall  a  sacrifice  to 
the  caprice  of  a  single  man,  so  very  gross  offenders  might, 
and  did  frequently,  escape  punishment;  for  the  rule  of  the 
civil  law  is,  that  no  judgment  of  death  can  be  given  against 
offenders,  without  proof  by  two  witnesses,  or  a  confession 
of  the  fact  by  themselves.  This  was  always  a  great  offence 
to  the  English  nation ;  and  therefore,  in  the  eighth  year 
of  Henry  the  Sixth,  it  was  endeavoured  to  apply  a  remedy 
in  parliament ;  which  then  miscarried  for  want  of  the  royal 
assent.     However,  by  the  statute  28  Hen.  VIII.  c.  15, 

(/)  Duck,  de  Anthor.  Jar.  Civ.  (m)  4  loU.  134.  147. 
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H  WM  eoacted,  that]]  all  trMUooa,  felonies,  robberiea, 
murders  and  confederacies  on  tbe  tea,  or  within  the  juria- 
diction  of  tbe  admiralty,  [[should  be  tried  by  commissioners 
of  oyer  and  terminer  under  the  kiiig*s  great  seal:  riz.  the 
•dmiral,  or  his  deputy,  aod  three  or  four  more,  among 
wbom  two  common  law  judges  are  usually  appointed ;  the 
indictinept  being  first  found  by  a  grand  jury  of  twelve 
■MO,  and  afterwards  tried  by  a  petty  jury ;  and  that  the 
coarse  of  proceedings  should  be  according  to  the  law  of 
the  land.]]  By  39  Geo.  III.  c.  37,  it  was  afterwards  de- 
clared and  enacted,  that  all  offences  committed  on  the 
Ugh  seas  are  offimces  of  the  same  nature,  and  liable  to  the 
same  punishments,  as  if  committed  on  shore,  and  may  be 
tried  as  appointed  by  the  28  Hen.  VIII.  c.  15 (o);  and  by 
46  Geo.  III.  c.  64,  that  all  oti'ences  committed  within  the 
jurisdiction  of  the  admiralty  may  be  determined  according 
to  tbe  common  law,  in  any  of  his  majesty's  islands  or 
dominions,  under  the  king's  commission,  in  like  manner 
as  is  provided  by  the  statute  of  Henry  the  Eighth.  It  is 
under  these  authorities  (p)  that  offences  within  the  juris- 
Miction  of  the  admiralty  are  now  triable  ;  but  their  trial  in 
England  is  also  regulated  by  the  sUtutes  4  &  5  Will.  IV. 
c.  36,  and  7  kS  Vict.  c.  2.  By  the  former  of  these  statutes 
(which  first  established  the  **  central  criminal  court,"  for 
offencea  committed  in  the  metropolis  and  certain  parts 

(•)  Bjr  tmmj  maittn  MaUrtis  it  U      ».  10 ;  7  Will.  4  it  1  Vict.  c.  86.  ». 
•W  pto*id«d  vkii  rwpcct  to  lh«  %ft'       10;  7  Will.  4  &  1  Vict.  e.87.  %,  13  ; 


to  which  ihoM  tUtalca      and  7  Will.  4  Ac  1    Vict.  c.  89,  •. 
Nifwiivdy  rtlai«,  that  whe«  com-       14. 


\witkmlkmadmAnitjymmtkaam         (p)  SMalao46G«o.3.c72.t.  114 

tWy  iitsll  te  'mIi  wilk.  triad  aad  d»>  «t  Mq.    A*  to  •tpuan  of  praaonttioB 

is  iho  raat  ■•••«••  oikoff  ia  ikocoort  of  MlBiraltj,Mt7G«o.4, 

I  eowwiuaJ  withia  that  }Uiit'  c  64,  a.  37 ;  aod  aa  to  tsaaaioatioa 

Boo  7  ti  B  Goo.  4.  e.  19.  a.  tad  e»««itanac  hf  jaaikaa  of  Um 

77;  7  li  8  Goo.  4.  c  90.0.49}  9  pooaoia  dMOOHofi 


Goo.  4. 0.31.  a.  3);  11  Goo.  4  k  1      widwa  Um  odaiiralij  joriadietioa.  7 
WilL  4.  e.  66.  a.  97  ;  1  WUt  4.  «.      Gaow  4.  e.  38;  9  Goo.  4.  c.  31.  a.  7. 
94.  a.  M;  7  Will.  4  di  1  Vlai. a. 9». 
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adjoining),  the  judge  of  the  admiralty  is  made,  together  with 
the  lord  mayor  of  London,  the  common  law  judges,  and 
others,  one  of  the  judges  of  the  central  criminal  court ;  and 
it  is  provided  (s.  22),  that  under  any  commission  of  oyer  and 
terminer  and  gaol  delivery,  to  be  issued  under  the  autho- 
rity of  that  act,  such  judges,  or  any  two  or  more  of  them, 
may  hear  and  determine  any  offences  committed  or  alleged 
to  be  committed  on  the  iiigh  seas,  and  other  places  within 
the  jurisdiction  of  the  admiralty,  and  to  deliver  the  gaol  of 
Newgate  of  any  person  detained  therein  for  such  offence. 
And  by  the  7  &  8  Vict.  c.  2,  (reciting  that  it  is  e\|)edient  that 
provision  should  be  made  for  the  trial  of  persons  charged 
with  offences  committed  at  sea,  or  within  the  admiralty 
jurisdiction,  without  issuing  any  special  commission  as 
required  by  28  lien.  Vlll.  c.  15),  it  is  enacted,  that  any 
justices  of  assize,  oyer  and  terminer,  or  gaol  delivery,  may 
also  inquire  of  and  determine  all  offences  so  committed ; 
and  that  all  indictments  found,  and  trials  and  other  pro- 
ceedings before  the  said  justices  in  such  cases,  shall  be 
valid. 

[[These  five  courts  nmy  be  held  in  any  part  of  the  king- 
dom, and  their  jurisdiction  extends  over  crimes  that  arise 
throughout  the  whole  of  it,  from  one  end  to  the  other. 
What  follow  are  also  of  a  general  nature,  but  yet  are  of  a 
local  jurisdiction,  and  confined  to  particular  districts.  Of 
which  species  are, — 

6,  7.  The  courts  of  oyer  and  terminer,  and  general  gaol 
delivery  {q),'\\\\\c\\  are  held  before  the  queen's  commis- 
sioners, among  whom  are  usually  two  judges  of  the  courts 
at  Westminster,  twice (r)  in  every  county  of  the  kingdom,]] 
with  the  exception  to  be  presently  stated  as  to  the  metro- 
polis and  its  vicinity  (<).  These  were  mentioned  in  the 
preceding  book  (<)•  We  then  observed,  that  in  what  is 
usually  called  the  assizes,  the  judges  sit  by  virtue  of  four 

(f)  4  In(t.  162,  168;  2  Hale.  P.       sppoinled. 
C.  23, 32  ;  Hawk.  P.  C.  b.  2.  c.  5. ».  6.  (()  Vide  post,  p.  334. 

(r)  OccaiioDally  a  tLird  circuit  is  (t)  Vide  sup.  vol.  iii.  p.  424. 
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MTeral  authorities,  one  of  which,  (that  of  nisi  priujt,)  being 
principally  of  a  civil  natiirp,  was  then  explained  at  large(af). 
The  second,  (which  is  the  commission  of  the  peace,)  was 
also  treated  of  in  a  former  volume  (ir),  when  we  inquired 
into  the  nature  and  office  of  a  Justice  of  the  peace ;  and  in 
addition  to  what  was  there  stated,  we  may  remark,  Qthat 
all  the  justices  of  the  peace  of  any  county,  wherein  the 
assises  are  held,  are  bound  by  law  to  attend  them,]]  upon 
due  notice  given  by  the  sherlH*  (x),  [[or  else  are  liable  to  a 
fine :  in  order  to  return  recognizances,  &c.,  and  to  assist 
the  judges  in  such  matters  as  lie  within  their  knowledge 
and  jurisdiction,  and  in  which  some  of  them  have  probably 
been  concerned  by  way  of  previous  examination.  But 
the  third  authority,  is  the  commission  of  oyer  and  ter- 
miner, to  hear  and  determine  all  treasons,  felonies  and 
misdemeanors.  This  is  directed  to  the  judges  and  several 
others,  or  any  two  of  them  (y) ;  but  the  judges,]]  queen's 
counsel,  Qor  Serjeants  at  law  only,  are  of  the  quorum,  so 
that  the  rest  cannot  act  without  the  presence  of  one  of 
them.]]  Under  this  commission  persons  may  be  tried 
whether  they  are  in  gaol  or  at  large  (z),  but  the  words  are 
Qto  "  inquire,  hear,  and  determine:"  so  that  by  viitue  of 
this  commission,  they  can  only  proceed  upon  an  indict- 
ment found  at  the  same  assizes,  for  they  must  first  inquire, 
by  means  of  the  grand  jury  or  inquest,  before  they  are 
empowered  to  hear  and  determine  by  the  help  of  the  petit 
jury  (a).  Therefore  they  have  besides,  fourthly,  a  com- 
mission of  general  gaol  delivery:  which  empowers  them 
to  try  and  deliver  every  prisoner,  who  shall  be  in  the 
gaol  (6)  when  the  judges  arrive  at  the  circuit  town,  when- 


(k)  VUt  Mp.  vol.  iii.  p.  424.  (i)  1  (  kit.  Criiii.  Uw.  144. 

(»)  Vidt  Mp.  veL  iii.  p.  40.  41.  (•)  Hawk.  P.  C.  b.  2.  c.  5.  ».  31. 

4S.  (*)  Tbal  It  cillMr  io  •ctoal  catladjr. 

(#)  Cm.  Cke.  c.  S.  or  Mt  m  tail,  aod  to  in  gaol  by  coa- 

(j)\mUiUkmfj/0mrtt^lmm.  Mrwrtloa  of  law.     I  (hii.  (r.  Uw, 

4  CWit  Cri*.  Uw.  146;  1  8««wl.  146. 
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Qerer  or  before  whomsoever  indicted,  or  for  whatever  crime 
committed  (c).  It  was  antiontly  the  course  to  issue  special 
writs  of  gaol  delivery  for  each  particular  prisoner,  which 
were  called  the  writs  de  bono  et  malo  (d) ;  but  these  being 
found  inconvenient  and  oppressive,  a  jrm^u/  con  for 

all  the  prisoners  has  long  been  established  in  the ..  ..di^e). 
So  that,  one  way  or  other,  the  gaob  are  in  general  cleared, 
and  all  prisoners  tried,  punished,  or  delivered,  at  least  twice 
in  every  year, — a  constitution  of  singular  use  and  excel- 
lence. Sometimes  also,  upon  urgent  occasions,  the  sove- 
reign issues  a  special  or  extraordinary  commission  of  oyer 
and  terminer  and  gaol  delivery,  confined  to  those  offences 
which  stand  in  need  of  immediate  inquiry  and  punishment ; 
upon  which  the  course  of  proceeding  is  much  the  same  as 
upon  general  and  ordinary  commissions.]] 

What  has  been  stated  applies  to  courts  of  oyer  and  ter- 
miner and  gaol  delivery  throughout  the  realm  at  large; 
but  for  the  metropolis  and  adjacent  parts,  a  different 
constitution  is  provided.  For  by  4  &  6  Will.  IV.  c.  36,  a 
new  court  was  established  for  trial  of  offences  in  London, 
Middlesex,  and  certain  suburban  parts  of  Essex,  Kent, 
and  Surrey,  to  be  called  the  Central  Criminal  Court  {f)^ 
the  judges  whereof  shall  be  the  lord  mayor  of  London, 
the  lord  chancellor  or  lord  keeper,  the  judges  of  the  courts 
at  Westminster,  the  judges  in  bankruptcy,  the  judge  of 
the  admiralty,  the  dean  of  the  Arches,  the  aldermen  of 
London,  the  recorder  and  common  serjeant  of  London, 

(e)  2  Ha)«.  P.  C.  32.  34.     At  to  (/  )  Before  the  ntablnbnMDt  of 

the  writs  of  auociation  and  m  non  the  Central   Criminal   Court,    there 

oiiiMtf<,  with  which  thew  several  com-  existed    "  the   court   of  the  Sessions 

missions  are  accompanied,  vide  tap.  house  in  the  Old  Bailey,"  wheie  the 

vol.  iii.  p.  425.  sessions   of    oyer   and   terminer  and 

(ji)  2  Inst.  43.  general  gaol  delivery  of  Newgate,  for 

(«)  The  forms  of  all  the  commit-  the  city  of  London  and  the  county  of 

ttoot,  as  well  as  of  the  writs  of  aatocia-  Middlesex,  were  boldeo  eight  timet  id 

tioo  and  si  non  omnes,  will  be  found  the  year, 
in  4  Chit.  Ciim.  Law,  129,  &c. 
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tlie  judges  of  the  Bheriff*t  court  there,  any  person  who 
has  been  lord  chancellor  or  lord  keeper,  or  a  judge  of  any 
of  the  courts  at  Westminster,  and  such  others  as  the  crown 
sliall  from  time  to  time  appoint  (A).  And  it  is  provided 
(sect.  2 ),  that  the  crown  may  issue  its  commission  of  oyer 
and  terminer  and  gaol  delivery  to  such  court,  and  that 
the  said  judges,  or  any  two  or  more  of  them,  shall  hold  a 
session  for  London  and  Middleaez,  and  the  parts  of  Essex, 
Kent  and  Surrey  before  mentioned,  in  the  city  of  London 
or  suburbs  thereof,  at  least  tweire  times  in  every  year  (and 
oAener  if  need  be),  such  times  to  be  fixed  by  general 
order*  of  the  said  court,  which  any  eight  or  more  of  the 
said  judges  of  the  courts  at  Westminster  are  empowered 
from  time  to  time  to  make(t)> 

8.  [[The  court  o^ general  quarter  se$$iomM  of  the  peace  (A), 
is  a  court  that  must  be  held  in  every  county  once  in  every 
''•r  of  a  year,]]  which,  by  statute  11  Geo.  IV.  &  1 
^  -  IV.  c.  70,  s.  35,  b  appointed  to  be  in  the  first  week 
after  the  1 1th  day  of  October,  the  first  week  afler  the  28th 
day  of  December,  the  first  week  after  the  3l8t  day  of 
M»r"1.    :«ad  die  fir-'  %v— l  <.rf..r  »lw.  04tj,  jj^y  ^f  June  (/)• 

{»)  ^«ct.  I.  ;iti«:r   the   4lu  of  Mai«k;  ud  that 

(0  Sett.  16.  ibMgh  tbt  JMtioM  k«t«  MtlMritjr  to 

(k)  4lMt.  170i  3H>ie.r.C.42:  hold  fMcnl  iiiiioii  of  tlw  p-wrt 

IU»k.  P.C.b.a.c.8.  Atieiboongio  olhw  liaoa  of  Uw  jwr.  baakUotboM 

of  tkm  eow^  MO  Harduf  w.  Pollock.  •pcctfiwl  ia  11  Geo.  4  k  1  WUI.  4. 

•  Biof.SQ.    TkJacowtisealM  "Um  c.  70,  aoeli  aeaaiona  art  oot  fiioricr 

laaaral  qsstif  mmom  of  tfco  poaea.*'  mminit  wiilua  Um  iaiant  of  varioaa 

whoa  hoUaa  ^luilatly ;  wkoa  hokUo  aeu  of  parikmoot,  whioii  giva  j«ria> 


oUkorwMO,  "  tiM  goaorml  laiwooa  of  dietioo  to  Um  joalioaa  of  Um  poaea  to 

iba  poaea."     Soo  R.  *.  Joatkoi  of  thair  q««rl«r  aaanoM,  or  b  ilMtr  goM- 

ConMftUa,4  B.AcAld.291.    A«  le  id  qoartof  iMainai.pfoeaadi  loasact, 

faaanl  laariooa  of  tbo  pcaco  ia  Mid-  iluit  le  pttvoai  Um  iaiariaiaaca  of  ika 

dloiaa,aao  7Ai8  Vici.  C.7I,  M.  3,3.  apiiaf  aiaiaM  witli  tka  April  qaariar 

(0  Bf  4  J(  6  Wai.  4.  c.  47.  kew.  aaaaioaa.  tko  jaalieaa  of  iIm  EpiplMay 


ow,  alia*  rKtiiag  Umi  ia  mmo  co«a-      taaaioaa  any,  if  tkay  aao  oecaaioa, 
Ika  of  Eaf  had  aad  Walaa  tU  liaM      aaaM  two  of  iboir  body  la  li 


•oaally  Ist4  Cw  boldiag  apviaf  ao-      d^  far  boldiaf  tba  aast  gtaoral  qaar> 
•kaa  JaiaKbaa  «ilb  ibo  doa  boUiag      lar  iiaaipaa,  aal  aarliar  ibaa  7Ui  of 


afiba9«aiiafMaBioaa.iailial(M«aak      Miidi.  aor  laiar  ibaa  33d  af  ApriL 
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Qlt  is  held  before  two  or  more  juatices  of  the  peace  (m), 
one  of  which  most  be  of  the  quorum  (n).  The  jurisdiction 
of  this  court,  by  statute  34  Edw.  III.  c.  1,  extencjH  to  the 
trying  and  determining  all  felonies  and  trespasses  what- 
soever, but  it  has  never  been  usual  to  try  there  any  greater 
offences  than  small  felonies,  their  commission  providing 
that  if  any  case  of  difficulty  arises,  they  shall  not  proceed 
to  judgment,  but  in  the  presence  of  one  of  the  justices  of 
the  courts  of  queen's  bench  or  common  pleas,  or  of  one 
of  the  judges  of  assize ;  and  therefore  murdere  and  other 
capital  felonies  have  been  usually  remitted  to  a  more 
solemn  trial  to  the  assizes.]]  And  now  by  5  &  6  Vict. 
c.  38,  for  defining  the  jurisdiction  of  justices  in  general 
and  quarter  sessions  of  the  peace,  it  is  provided  that  neither 
the  justices  for  any  county,  nor  the  recorder  of  any  borough, 
shall  at  any  such  sessions  try  any  prisoner  for  treason, 
murder,  or  capital  felony,  or  any  felony,  which  when  com- 
mitted by  a  person  not  previously  convicted  of  felony,  is 
punishable  with  transportation  for  life,  nor  for  any  of  the 
particular  offences  in  the  act  enumerated  (o).   [[They  cannot 

(m)  As  to  juslices   of  the   p<*ace  for  ibe  tritl  of  prisooera  at  mdjcmrmtd 

generally,  vide  >up.  vol.  iii.  p.  37.  quaiter  leuiont. 

(n)  At  to  the  power*  of  the  jut*  (o)  These  are, — 1.  Mitpmion  of 
tices  to  divide  into  several  courts  of  treason.  2.  Offences  against  the 
Masioos  of  the  peace  for  dispatch  of  queen's  title,  prerogative  or  govern- 
bannaaa,  see&9Geo.3,  C.28  ;  7  Will.  ment,  or  against  either  house  of  par- 
4  &  I  VicU  c.  19,  s.  4;  5  &  6  Vict.  liamenl.  3.  Offences  subject  to  the 
c.  38,  s.  4.  And  we  may  observe  too,  penalties  of  prtf>munir«.  4.  Blaspbe- 
that  where  the  quarter  sessions  of  a  my  and  o0ences  against  religion.  5. 
county  occur  while  the  judge  of  astue  Administering  or  taking  unlawful 
is  proceeding  with  the  trial  of  prisoners  oaths.  6.  Perjury  and  suboroation  of 
io  that  county,  af^er  the  grand  jury  perjury.  7.  Making  or  suboioiog 
have  been  diachaiged,  it  has  been  con-  false  oaths,  ice,  punishable  as  per- 
sidered  proper  thnt  the  quarter  sessions  juries  or  misdemeanors.  8.  Forgery, 
should  not  proceed  with  the  trial  of  9.  Maliciously  firing  corn,  grain,  &c., 
prisoners ;  but,  after  disposing  of  their  wood,  trees,  &c.,  or  heath,  gorae,  &c. 
other  business,  should  adjourn  to  a  10.  Bigamy,  and  offences  against  the 
future  day.  Vide  9  Car.  &  P.  790.  See  laws  relating  to  marriage.  11.  Ab- 
also  I  &  2  Vict.  c.  4,  to  remove  doubts  duction  of  women  and  girls.  12.  Con- 
as  to  the  legality  of  sumtooning  juries  cealing  births.     13.  Offeoces  against 
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[[also  try  any  newly  crealed  offence,  without  exprcM  power 
c-  ■'  -m  by  the  statute  which  creates  it(;j).  But  there 
a  >  oHencet  aad  particular  matters,  which  by  par- 

ticular statutes  belong  properly  to  this  jurisdiction,  and 
ought  lo  be  prosecuted  in  this  court, — as  the  smaller  misde- 
meanors against  the  public,  or  commonwealth,  not  amount- 
ing to  felony ;  and  especially  offences  relating  to  the  game, 
highway >.  isea,  bastard  children,  the  settlement  and 

provision  i  ])Oor,  servant's  wages,  and  apprentices (9). 

Some  of  these  are  proceeded  upon  by  indictment,  and 
others  in  a  summary  way  by  motion  and  order  thereupon; 
which  proceedings  may  for  the  most  part,  unless  guarded 
against  by  particular  statutes,  be  removed  into  the  court 
<  •  's  bench  by  writ  of  certiorari  facia*  (r),  and  be 

11 her  quashed  or  confirmed (*).    The  records  or  rolls 

of  the  sessions  are  committed  to  the  custody  of  a  special 
oflScer,  denominated  the  cuslas  rotulorum,  who  is  always 
a  justice  of  the  quorum  (<),  and  **  among  them  of  the 
quorum,"  saith  Lambard  («),  "  a  man  for  the  most  part 
"  especially  picked  out  either  for  wisdom,  countenance  or 
"  credit."  The  nomination  of  the  custos  rotulorum  is  by 
the  royal  sign  manual,  and  to  him  the  nomination  of  the 
clerk  of  the  peace  belongs(x),]]  an  officer  who  acts  as  clerk 

ikt  braknipt  aad  imoIvmi  kw*.    14.  (<)  A«  to  etrtiontri,  toe  5  W.  &  M. 

atdiUo— .  biMplliMoi.ardefcaatofy  c.  11,m.2,  4;  13  G«o.3,  c.  18.  t-S; 

libala.     16.  Biiberj.     16.   UoUwful  60  Gtw.  3  &  1  Geo.  4.  c.  4  }  6  &  6 

coMbiMtioM  aad  c«oapincin.  wiib  Will.  4.  c.  33;  R.  v  Jowph.  1  W.W. 

Mrtainetccptioiw.     17.  Steaiiog,  &c.  &  11.419;  R.  v.  Joule,  &  A.  &  E.  539; 

racards,  Atr.     18.  Smliog ,  &c.  bilU,  R.  *.  Hi|i(in«,  ibid.  664  }  ot  tide  »up. 

kc.  Mkl  miiln  doeuMito  nialiag  vol.  iii  p.  703. 

10  rool  Mtolt.  (()  As  to  Um  f««rvM.  fido  tap. 

8oo  alto  4  &  6  VicL  e.  66,  %.  6.  vol.  iii.  p.  40. 

••d  »•  to  th«  JMticM  of  Loodoa.  Mid*  (••)  B.  4.  c  3. 

dime.  EMei.  Kent  eod  Soney.  4  &  6  (r)  37  Ilea.  8.  c.  1 ;   1  W.  &  M. 

Will.  4.  c.  36.  •.  17.  tt.  1,  c.  31  ;   Harding  *.  Pollock.  6 

( p)  R. ».  Bagp.  4  Med. S79 ;  Salb.  Biog.  96.  Tbit  appoiotmeat  ataat  ao( 

400.  be  aold  bj  tbe  nttm  refaiaraei,  ••• 

(f )  Sea    Laaab.   Eiteaarrba.  aad  aame  auiaiaa.    Aa  lo  iba 


nern'*  JoAiica.  e»  dhaeiaial  af  tba  aletb  of  tba  paact, 

(MlU»k.  P.C.  b.3,c.S7.ia.».  vide  1  W.  &  M.  at.  1.  e.  SI.  a.  6i  aa 

a.  iaMafcM,670«a^9.e.91.    He  i*  10 
VOL.  IT.  X 
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to  the  court  of  quarter  sessions,  and  records  all  tlieir  pro* 
ceedingB. 

As  regards  the  county  of  Middlesex  in  particular,  it.  has 
lately  been  enacted,  7  &  8  Vict.  c.  71,  that  there  shall  be 
holden  for  that  county  two  sessions  or  adjourned  sc8si'>n>^ 
of  the  peace  in  every  calendar  month,  and  that  the  tusL 
sessions  in  January,  April,  July  and  October,  respectively, 
shall  be  the  general  quarter  sessions  of  the  county,  and 
the  second  sessions  in  January,  April,  July,  and  October, 
shall  be  adjournments  of  the  general  quarter  sessions;  and 
that  it  shall  be  lawful  for  her  majesty  to  appoint  a  person, 
being  a  serjeant,  or  a  barrister  at  law  of  not  less  than  ten 
years  standing,  and  in  the  commission  of  the  peace  for  the 
county,  and  qualified  by  law  to  act  as  justice  of  the  peace, 
to  be  the  assistant  judge  of  the  said  court  of  sessions  of 
the  peace,  who  shall  preside  at  the  hearing  of  all  appeals, 
on  the  trials  of  all  felonies  and  misdemeanors,  and  all 
matters  connected  therewith,  and  hold  his  office  during 
good  behaviour  (y). 

In  many  municipal  corporations  or  boroughs,  there  is 
also  a  court  of  quarter  sessions  of  the  peace  (z),  havinfj  in 
general  the  same  authority  in  cases  arising  within  the  limits 
of  the  borough,  as  the  county  quarter  sessions  within  the 
county  (a).'    But  of  such  court,  the  recorder  of  the  borough 

Uk«  the  ciutody  of  (uch  docuinenU  as  («)  6  &  6  Will.  4,  c.  76,  t.  105. 

tie  directed  to  be  deposited  with  him  There  are  bonvver  the  following  ex- 

under  tlie  standing  orders  of  either  ceptions,  —  that  no  recorder  of  such 

house  of  parliament.  7  \V.  4  &  1  Vict.  borough  quarter  sessions  shall  by  vir- 

c.  83  ;  R.  V.  Fayn,  6  A.  &  E.  392.  tue  of  his  office  have  power  .to  make  or 

(y)  In  ca»e  of  sickness  or  unavoid-  levy  any  county  rate,  or  rale  in  the 

able  absenre,  or  such  occasion  as  shall  nature  of  a  county  rate,  or  to  grant  any 

be  allowed  by  a  secretary  of  state,  the  lireoM;  or  authority  to  keep  an  iun,  ale- 

usistant  judge  may  appoint  from  time  house.or  victualling  house,  or  to  sell  «x- 

to  time  a  deputy,  quali6ed  to  be  ap-  ciaeable  liquors  by  retail,  or  to  exercise 

pointed  assistaot  judge.    7  &  8  Vict.  any  of  the  powers  by  that  act  specially 

c.  71,  s.  8.  Tested  in  the  council  of  the  borough. 

(s)  Vide  5  &  6  Will.  4,  c.  76,  «.  By  aect.  Ill,  where  a  borough  has  no 

103  ;  6  &  7  Will.  4,  c.  IDS ;  7  Will.  4  separate  quarter  sessions  of  the  peace, 

&  1  Vict.  c.  19  i  supra,  vol.  iii.  p.  194.  the  justices  of  the  peace  for  the  county 


CHAP.  XIT.— OP  COVBTS  OP  A  CRIMINAL  iURISDICTlON.    339 

u,  by  5  &  6  Will.  IV.  e.  76,  s.  105,  to  be  the  sole  judge, 
■nd  be  is  thereby  directed  to  hold  SDch  court  once  in  every 
quarter  of  a  year,  or  at  such  otlier  and  more  frequent  timet 
as  in  his  discretion  he  may  think  fit,  or  her  majesty  may 
direct. 

9.  [The  $keriff*t  towm{b),  or  rotation,  is  a  court  of 
record,  held  twice  every  year,  within  a  month  after  Easter 
and  Michaelmas,  before  the  sheriff  in  different  parts  of 
the  county  :  being  indeed  only  the  turn  of  the  sheriff  to 
keep  a  court-leet  in  each  respective  hundred  (c):  this  there- 
fore it  the  great  court-leet  of  the  county,  as  the  county 
court  it  the  court  baron  :  for  out  of  this,  for  the  ease  of  the 
sheriff,  was  taken, — 

10.  The  court  leet  or  view  of  frank  pUdffe'^d),  which  is  a 
court  of  record,  held  once  in  the  year  and  not  oftener  (e), 
within  a  particular  hundred,  lordship  or  manor,  before  the 
steward  of  the  leet :  being  the  king's  court  granted  by 
charter  to  the  lords  of  those  hundreds  or  manors.  Its 
original  intent  was  to  view  the  frank  pledges,  that  is,  the 
freemen  within  the  liberty  :  who,  we  may  remember (/), 
according  to  the  institution  of  the  great  Alfred,  were  all 
mutually  pledges  for  the  good  behaviour  of  each  other. 
Befiides  this,  the  preservation  of  the  peace,  and  the  chas- 
tisement of  divers  minute  offences  against  the  public  good, 
ore  the  ohjccts  both  of  the  court  leet,  and  of  the  sherifTs 
toum :  which  have  exactly  the  same  jurisdiction,  one  being 

'v  a  larger  species  of  the  other;  extending  over  more 
tory,  bat  not  over  more  cautet.     All  freeholders  within 

•I  Ur|««r*  te«MtciMllMJartMltciiao  ceaoty  joslMM  will  ba?«  uuurarmi 

•f  JMliM»aflk«p«C0fefndtb«««|li  J«m4kiiM  ia  Um  boimigb.  witk  tk« 

M  folly  w  llMy  4*  fof  lb*  eMMj  at  \mtm%h  JMlian.    S  Arab.  Joti.  36. 

Iwf*.    B«twiMr«aMp*i»MeMnlor  (i)  4  Imi.  360  i  3  lUI.  P.  C.  W ; 

f«M«w  MMMM  M  rnai«d.  Ums  if  lb«  Hawk.  P.  C.  b.  3.  e.  10. 

bwOTgb  mm*  piwIoMlj  tiMipl  htm  (r)  Mirr  c.  1,  w.  IS.  16. 

IM  JsiMMot  W  llM  «MMy   |w>  (rf;  4lMt.Sei ;  lUwfc.P.C.  b.3. 

tieaa,  by  nrtw  W  •  ■•••iMimBiMMN  e.  II. 

cUm*  la  ibair  cbartar  (aa  la  wbiab  (•)  Mirr.e.  1,  •.  10. 

•aa  R.  t.  SaiaabMj.  4  T.  R.  441 ).  il  (/  )  Vida  Mpr«.  vol.  i.  p.  1 14. 

ihall  itin  fcBaia  ml     Otbanttta  ikt 
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Qthe  precinct  are  obliged  to  attend  them,  and  all  persons 
commorant  therein  :  which  commorancy  consists  in  usually 
lying  there :  a  regulation  which  owes  its  original  to  the 
laws  of  king  Canute  {g).  But  persons  under  twelve,  and 
abore  sixty  years  old,  peers,  clergymen,  women,  and  the 
king's  tenants  in  antient  demesne,  are  excused  from  at- 
tendance there :  all  others  being  bound  to  appear  upon 
the  jury,  if  required,  and  make  their  due  presentments. 
It  was  also  anticntly  the  custom  to  summon  all  the  king's 
subjects,  as  they  respectively  grew  to  years  of  discretion 
and  strength,  to  come  to  the  court  leet,  and  there  take 
the  oath  of  allegiance  to  the  king.  The  other  general 
business  of  the  leet  and  tourn,  was  to  present  by  jury  all 
crimes  whatsoever  that  happened  within  their  jurisdic- 
tion :  and  not  only  to  present,  but  also  to  punish,  all 
trivial  misdemeanors ;  as  all  trivial  debts  were  recover- 
able in  the  court  baron  and  county  court :  justice,  in  these 
minuter  matters  of  both  kinds,  being  brought  home  to  the 
doors  of  every  man  by  our  antient  constitution.  Thus  in 
the  Gothic  constitution,  the  haredOf  which  answered  to 
our  court  leet,  "  de  omnibus  guidem  cognoscit,  non  tamen 
de  omnibus  judicat  {h)."  The  objects  of  their  jurisdiction 
are  therefore  unavoidably  very  numerous ;  being  such  as 
in  some  degree,  either  less  or  more,  affect  the  public  weal, 
or  good  government  of  the  district  in  which  they  arise ; 
from  common  nuisances  and  other  material  offences  against 
the  king's  peace  and  public  trade,  down  to  eaves-dropping, 
waifs,  and  irregularities  in  public  commons.  But  both  the 
tourn  and  the  leet  have  been  for  a  long  time  in  a  declining 
way  (0,]3  and  latterly  have  fallen  into  almost  total  dr-i; 
tude,  \JBi  circumstance  owing  in  part  to  the  discli  .  _ 
granted  by  the  stat.  of  Marlbridge,  52  Hen.  III.  c.  10,  to 
all  prelates,  peers,  and  clergymen,  from  their  attendance 
upon  these  courts ;  which  occasioned  them  to  grow  into 
disrepute.  And  hence  it  is,  that  their  business  hath  for 
the  most  part  gradually  devolved  upon  the  quarter  sessions ; 

(g)  Pait2,  c.  19.  (i)  Vide  Colebrooke  v.  EllioU,  3 

(Jb)  Stiern.  de  Jur.  Goth.  I.  I ,  c.  2.      Barr.  1864. 
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[[which  it  is  p«rticularly  directed  to  do  in  lome  cases  by 
sut.  1  Edw.  IV.  c.  2. 

1 1 .  The  court  of  the  coroner  (A)  is  also  a  court  of  record, 
to  inquire,  when  any  one  dies  in  prison,  or  conies  to  a 
violent  or  sudden  death,  by  what  manner  he  came  to  his 
end.  And  this  he  is  only  entitled^  in  general  [[to  do  tuper 
friamm  eorpoiU.  Of  the  coroner  and  his  office,  we  treated 
at  lai^  in  a  former  rolume  (/)»  among  the  public  officers 

''  be  kingdom,  and  therefore  shall  not  here  repeat  our  in- 
L^  ..lies;  only  mentioning  his  court,  by  way  of  regularity, 
among  the  criminal  courts  of  the  nation. 

12.  The  court  of  the  cierk  of  the  market  (m)  is  incident 
to  every  fair  and  market  in  the  kingdom,  to  punish  mis- 
demeanors therein ;  as  a  court  of  pied  poudre  (it)  b  to  de- 
termine all  disputes  relating  to  private  or  civil  property. 
The  object  of  this  jurisdiction  (o)  is  principally  the  recog- 
nizance of  weights  and  measures  (/>),  to  try  whether  they 
be  according  to  the  true  standard  thereof  or  no,  which 
standard  was  antiently  committed  to  the  custody  of  the 
bishop,  who  appointed  some  clerk  under  him  to  inspect 
the  abase  of  them  more  narrowly  ;  and  hence  this  officer, 
though  usually  a  layman,  b  called  the  clerk  of  the  mar- 
ket (9).  If  they  be  not  according  to  the  standard,  then, 
besides  the  punishment  of  the  party  by  fine,  the  weights 
and  measures  themselves  ought  to  be  burnt.  Tliis  is  the 
mo«t  inferior  court  of  criminal  jurisdiction  in  the  kingdom,]] 
and  its  functions  as  regards  weights  and  measures  seem  in 
a  great  measure  to  be  now  superseded  by  the  provisions  of 
6  It  6  Will.  IV.  c.  63,  which  enact  that  inspectors  or  exa- 
miners of  weights  and  measures  shall  be  appointed,  who 
shall  attend  with  the  ttampa  and  copies  of  the  imperial 
standard  wdg^ita  in  their  costody,  at  each  of  the  aeverml 

i-.,  -^  .»M.  t71 :  t  H»l.  P.  C.  63i  (•)  8m  »Ui.  . .  <,m,.  a.  c.  19. 

Htwi.  P.  C.  k.  t.  c  9.  0»)  A*  to  ««|kto  ud  wnwi, 

(i)  VU«npw«^iH.f.90«M).  vUt  Mpn.  «•!.  M.  ^  636. 

(■)  4  1m«.  tTS.  (f )  Bm.  af  Eagliih  Ow—t. 


342  BOOK  VI.— OP  CRIMES. 

market  towns,  and  examine  and  stamp,  if  found  correct, 
such  weights  and  measures  as  shall  be  brought  to  them  for 
thut  purpose,  and  give,  if  required,  a  certificate  of  such 
stamping;  and  that  it  shall  be  lawful  for  any  magistrate,  or 
authorized  inspector,  to  enter  at  all  reasonable  times  any 
■hop  or  other  place  where  goods  are  exposed  for  sale,  in 
order  to  examine  the  weights  and  measures,  and  if  found 
incorrect,  such  weights  and  measures  shall  be  liable  to  be 
seized  and  forfeited ;  and  the  person  in  whose  possession 
the  same  shall  be  found,  or  who  shall  obstruct  such  exa- 
mination, shall  be  liable  to  a  penalty  of  5i. 

II.  [There  are  a  few  other  criminal  courts  of  greater 
dignity  than  many  of  these,  but  of  a  more  confined  and 
partial  jurisdiction  ;  extending  only  to  some  particular 
places  which  the  royal  favour,  confirmed  by  act  of  parlia- 
ment, has  distinguished  by  the  privilege  of  having  peculiar 
courts  of  their  own,  for  the  punishment  of  crimes  and  mis- 
demeanors arising  within  the  bounds  of  their  cognizance. 
These,  not  being  universally  dispersed,  or  of  general  use,  as 
the  former,  but  confined  to  one  spot,  as  well  as  to  a  deter- 
minate species  of  causes,  may  be  denominated  private  or 
special  courts  of  criminal  jurisdiction  (r).]] 

1.  [The  court  of  the  lord  steward  of  the  king's  house- 
holdf  or,  in  his  absence,  of  the  treasurer,  comptroller, 
and  steward  of  the  marshalsea  was  created  by  statute  33 
Hen.  VIII.  c.  12,  with  a  jurisdiction  to  inquire  of,  hear 
and  determine  all  treasons,  misprisions  of  treason,  mur- 
ders,   manslaughters,    bloodshed,    and    other    malicious 

(r)  Among  these  are  not  included  Blituted  by  3  Hen.  7,  c.  14,  u>  inquire 

the  ercle>i»lical  courts  which  punbh  of  felony  by  any  of  the  king's  sworn 

spiritual   sins,   rather   than    temporal  sefvanis   in  the  cheque  roll   of    the 

crimes,  pro  talule  aniaue,  concerning  household,  under  the  degree  of  a  lord, 

which  sufficient  has  been  said  in  the  by  the  inquisitionof  a  jury  of  "twelve 

preceding  volume  (vide  sup.  vol.  iii.  sad  men,"  that  is,  sober  and  discreet 

pp.  718 — 720),  nor  the  court  of  the  persons.    This  court  is  abolished,  the 

lord  $tetc<trd,  trtasurer,  ot  eomptreller  statuteof  3  Hen  7, c.  14,  being  repealed 

of  the  king's  household,  which  was  in*  by  9  Geo  4,  c.  31. 
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[[strikinga ;  whereby  blood  shall  be  abed  in  or  within  the 
limits  (that  is,  within  two  hundred  feet  of  the  gate,)  of  any 
of  the  palaces  or  bonsea  of  the  king,  or  any  other  house 
where  the  ro3r&l  peraon  shall  abide.  The  proceedings  arc 
also  by  jury,  both  a  grand  and  petit  one,  as  at  common 
law,  taken  out  of  the  officers  and  sworn  servants  of  the 
king's  household.  The  form  and  solemnity  of  the  process, 
particularly  with  regard  to  the  execution  of  the  sentence 
r  iug  ofl'  the  hand,  which  is  part  of  the  punishment 

t  nling  blood  in  the  king's  court,  are  very  minutely 

set  forth  in  the  said  statute  33  Hen.  VIII.,  and  the  several 
officers  of  the  servants  of  the  household  in  and  about  such 
execution  are  described :  from  the  seijeant  of  the  wood- 
yard,  who  furnishes  the  chopping  block,  to  the  Serjeant 
farrier,  who  brings  hot  irons  to  sear  the  stump.]]  But  so 
much  of  this  act  "  as  relates  to  the  punishment  of  man- 
"  slaughter  and  malicious  striking,  by  reason  whereof 
"  blood  shall  be  shed,"  is  now  repealed  by  9  Geo.  IV. 
c.  31 ;  and  the  jurisdiction  of  the  court  itself  h:^<  Inng  since 
fallen  into  disuse. 

2.  QAs  in  the  preceding  book  (/),  we  mentioned  the 
courts  of  the  two  universities,  or  their  chancellors'  courts, 
for  the  redress  of  civil  injuries :  it  will  be  proper  to  add  a 
short  word  concerning  the  jurisdiction  of  their  criminal 
courts,  which  is  equally  large  and  extensive.  The  chan- 
cellor'it  court  of  Oxford]]  (a  jurisdiction  similar  to  which  is 
enjoyed  by  the  university  of  Cambridge)  (a)  Qhath  autho- 
rity to  deCemune  all  causes  of  property,  wherein  a  privi- 
leged  penoa  is  one  of  the  parties,  except  only  causes  of 
fineehold  :  and  also  all  criminal  offirnces  or  misdemeanors, 
under  the  degree  of  treason,  felony,  or  mayhem  (x).  The 
prohibition  of  meddling  with  freehold  still  continues  :  but 
the  trial  of  treason,  felony,  and  mayhem,  by  a  particular 
charter,  it  coBmitled  to  the  universtty  joriadiction  in  ano- 

(I)  Yida  Mp.  ««l.  iti.  p.  468.  R.  •.OnMidaa,C«wp.319)  TWofSlM 

(ii)  But.  Abr.  til.  •*  UriiwriilM/'     •.  FM,  16  EM,  «M. 
(t)  R.  «.  RMiWft.  t  DMf.  691 ; 
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Qher  court,  namciv,  the  court  of  tin-  lurd  h'wh  slnmrJ  of 
the  university. 

For  by  the  charter  of  7  June,  2  lien.  IV.  (c 

mmong  the  rest,  by  the  statute  13  EUz.  c.  29,)  co, c 

it  granted  to  the  university  of  Oxford  of  all  indictments  of 
treasons,  insurrections,  felonies,  and  mayhem,  which  shall 
be  found  in  any  of  the  king's  courts  against  a  scholar  or 
privileged  person,  and  they  are  to  be  tried  before  the  high 
steward  of  the  university  or  his  deputy,  who  is  to  be  nomi- 
nated by  the  chancellor  of  the  university  for  the  time 
being.  But,  when  his  office  is  called  forth  into  action, 
such  high  steward  must  be  approved  by  the  lord  high 
chancellor  of  England  :  and  a  special  commission,  under 
the  great  seal,  is  given  to  him  and  others,  to  try  the  indict- 
ment then  depending,  according  to  the  law  of  the  land,  and 
the  privileges  of  the  said  university.  When,  therefore,  any 
indictment  is  found  at  the  assizes  or  elsewhere  against 
any  scholar  of  the  university  or  other  privileged  person, 
the  vice-chancellor  may  claim  the  cognizance  of  it  (y) : 
and  (when  claimed  in  due  time  and  manner)  it  ought  to  be 
allowed  him  by  the  judges  of  assize,  and  then  it  comes  to 
be  tried  in  the  high  steward's  court.  But  the  indictment 
must  first  be  found  by  a  grand  jury,  and  then  the  cog- 
nizance claimed;  for  it  is  apprehended  that  the  high 
steward  cannot  proceed  originally  ad  inr/uirenditm :  but 
only,  after  inquest  in  the  common  law  courts,  ad  audiendum 
et  determinandum.  Much  in  the  same  way  as  when  a  peer 
is  to  be  tried  in  the  court  of  the  lord  high  steward  of 
Great  Britain,  the  indictment  must  first  be  found  at  the 
assizes  or  in  the  court  of  queen's  bench  and  then,  in  con- 
sequence of  a  writ  of  certiorari,  transmitted  to  be  finally 
heard  and  determined  before  his  grace  the  lord  high  steward 
and  the  peers. 

When  the  cognizance  is  so  allowed,  if  the  offence  be 
inter  minora  crimina,  or  a  misdemeanor  only,  it  is  tried  in 

(y)  R.  V.   Agar.  5   Burr.  2820;       454;  Hayes  v.  Loog.  2  Wilt.  310; 
Keodrick  v.  Kynaston,   1  Bla.  Rep.       LeasiDgby  c.  Smith,  ibid.  406. 
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Qbe  chancellor's  coart  by  the  ordinary  judge.  But  if  it  be 
for  treason,  felony,  or  mayhem,  it  is  then,  and  then  only, 
to  be  determined  before  the  high  steward,  under  tlie  king's 
special  commission  to  try  the  same.  The  process  of  the 
trial  is  this :  The  high  steward  issues  one  precept  to  the 
sheriff  of  the  county,  who  thereupon  returns  a  panel  of 
eighteen  freeholdent,  and  another  precept  to  the  bedells 
of  the  university,  who  thereupon  return  a  panel  of  eighteen 
matriculated  laymen,  "  laicos  priviUyio  universitatis  gau- 
demtet ;"  and  by  a  jury  formed  de  medietate,  half  of  free- 
holders and  half  of  matriculated  persons,  is  the  indictment 
to  be  tried  :  and  that  in  the  Guildhall  of  the  city  of  Ox- 
ford. And  if  execution  be  necessary  to  be  awarded,  in 
coniiequeDce  of  finding  the  party  guilty,  the  sheriff  of  the 
county  must  execute  the  university  process :  to  which  he 
is  annually  bound  by  an  oath]]. 

These  proceedings  have  been  described  with  some  mi- 
nuteness, on  account  of  the  importance  of  the  privilege; 
but  in  modem  times  the  occasions  for  reducing  them  into 
practice  have  been  happily  very  rare,  Qnor  will  it  perhaps 
ever  be  thought  advisable  to  revive  them,  though  it  is  not 
a  right  that  rests  merely  im  scriptU  or  theory,  but  has  for- 
nerl^  been  carried  into  execution.  There  are  many  in- 
stances, one  in  the  reign  of  Queen  Elizabeth,  two  in  that 
of  James  the  First,  and  two  in  that  of  Charles  the  First, 
where  indictments  for  murder  have  been  challenged  by  the 
▼ice-chancellor  at  the  assizes,  and  afterwards  tried  before 
the  high  steward,  by  jury.  The  commissions  under  the 
great  seal,  the  sheriff's  and  bedells'  panels,  and  all  the 
other  proceedings  on  the  trial  of  the  several  indictments, 
arp  Rtill  extant  in  the  archives  of  the  university  of  Oxford.]] 
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CHAPTER  XV. 

OF  SUMMARY  CONVICTIONS. 


[[We  are  next,  according  to  the  plan  laid  down  (a),  to  take 
into  consideration  the  proceedings  in  the  courts  of  criminal 
jurisdiction,  in  order  to  the  punishment  of  offences.  These 
are  plain,  easy,  and  regular :  the  law  nut  admitting  any 
fictions  (as  in  civil  causes)  to  take  place,  where  the  life, 
the  liberty,  and  the  safety  of  the  subject  are  n  '  iine- 
diately  brought  into  jeopardy.     And  these  pr<)(  -  are 

divisible  into  two  kinds,  summary ^  and  regular :  the  for- 
mer of  which  shall  briefly  be  explained,  before  we  enter  on 
the  latter,  which  will  requini  a  more  thorou<jh  and  parti- 
cular examination. 

By  a  summary  proceeding  is  meant  principally  such  as 
is  directed  by  several  acts  of  parliament  (for  the  common 
law  is  a  stranger  to  it,  unless  in  the  case  of  contempts)  for 
the  conviction  of  offenders,  and  the  infliction  of  certain 
penalties  created  by  those  acts.  In  these  there  is  no  inter- 
vention of  a  jury,  but  the  party  accused  is  acquitted  or 
condemned  by  the  suflTrage  of  such  person  only  as  the 
statute  has  appointed  for  his  judge :  an  institution  de- 
signed professedly  for  the  greater  ease  of  the  subject,  by 
doing  him  speedy  justice,  and  by  not  harassing  the  free- 
holders with  frequent  and  troublesome  attendances  to  try 
every  minute  offence. 

I.  Of  this  summary  nature,  are  all  trials  of  offences  and 
frauds  contrary  to  the  laws  of  the  excise  (jb) :  which  are  to 

(«)  Vide  sapn,  p.  318.  "  Excise."  et  lop.  vol.  ii.  p.  681,  aod 

(&)  As  to  these,  see  Chitty's  Burn,      the  tUtutes  Uiere  cited. 
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[[be  inquired  into  and  determined  either  by  the  commi*- 
gioners  of  excise^  or  by  justices  of  the  peace  (c) :  officers 
who  are  all  of  them  appointed,  and  reroovabIf>,  at  the  dis- 
cretion of  the  crown.]] 

II.  [[Another  branch  of  summary  proceedings,  is  that 
before  jH(/ice»  of  the  peace,  in  order  to  inflict  divers  petty 
pecuniary  mulcts,  and  corporal  penalties,  denounced  by 
act  of  parliament  for  many  disorderly  offences :  such  as 
common  swearing,  drunkenness,  vagrancy,  and  a  vast 
Tanety  of  others,  which  used  to  be  formerly  punished  by 
the  verdict  of  a  jury,  in  the  court  leet  (</).[] 

The  process  of  these  summary  convictions  is  extremely 
speedy,  and  begins  by  an  information  laid  before  the  ma- 
gistrate, upon  which  he  issues  his  summons  to  bring  the 
party  accused  before  him.  This  summons  [[is  now  held 
to  be  an  indispensable  requisite  («)>  though  the  justices 
kmg  strolled  the  point,  forgetting  that  rule  of  natural 
reiaon  ezpreaaed  by  Seneca, 

"  Qmi  tlmtmit  miifuid,  fmrU  immnJtiti  mtUri, 
"  i£f«iiia  UtH  tUtutrit,  kttmd  cf  mu/Mit." 

A  rule  to  which  all  municipal  laws  that  are  founded  on 
the  principles  of  justice  have  strictly  conformed  :  the 
Roman  law  requiring  a  citation  at  the  least ;  and  our 
own  common  law  never  suffering  any  fact  (either  civil  or 
criminal)  to  be  tried,  till  it  has  previously  compelled  an 
appearance  by  the  party  concerned  (/).[]  After  this  sum- 
mons, and  the  appearance  of  the  defendant  thereto,  he  is 
to  be  admitted  to  make  full  answer  and  defence,  and  to 
have  wjtncaaes  examined  and  cross-examined  by  counsel 

(*)  8m  4  3c  6  Vict.  e.  so,  «.  M,  af  iIm  Mbjwl  lo  b«  afktad  by  Um 

•iMq.    Ai  IB  tW  Bwfaof  pfoewtfn  OfMoaaf  uj  ow«r  two  mm;  4  Bl. 

tor  oibasM  •pimtl  Uk«  tmstmu,  m»  C.  tn. 

•  4  9  Vid. «.  tr.  («)  R.  ».  Dy«r.  Sdk.  181  -,  R.  t. 

(4)  Him  dMafS  k  <iMpfto»«l  kj  VmmMw.  2  Ld.  Rajm.  1406;  R.  *. 

ik  W.  Wtekmmtf  who  cHob  tb«  CoMtablt.  7  Dmt.  k  Ry.  883. 

fMej  tl  mr  irtiwM  l>wgi*w  to  — t  (  /  )  Vid*  Mp.  vol.  iii.  p.  664. 
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or  attorney  (^).  After  the  examination  of  witnesses  on 
both  sides  (which  must  be  upon  oath  (A) )  is  closed,  the 
magistrate  then  proceeds,  if  he  thinks  the  case  established, 
to  make  his  conviction  of  the  offender  in  writing;  and 
afterwards  usually  issues  his  warrant,  under  his  hand  and 
seal,  directing  the  constable  either  Qo  apprehend  the 
offender,  in  case  corporal  punishment  is  to  be  indicted  on 
bim,  or  else  to  levy  the  penalty  incurred  by  distress  and 
■ale  of  his  goods.  This  is  in  general  the  method  of  sum- 
mary proceedings  before  a  justice  or  justices  of  the  peace  Q 
though  the  particular  statute  which  creates  the  offence,  and 
authorizes  its  punishment  before  such  justice  or  justices, 
may  also  specially  point  out  the  method  in  which  offenders 
are  to  be  convicted  (t).  And  here  we  may  remark,  that 
unless  there  be  some  statute  to  authorize  the  prosecution 
before  a  justice  or  justices  of  the  peace,  the  offence  is  inca- 
pable of  being  so  tried,  and  the  offender  must  be  proceeded 
against  either  by  indictment  or  information. 

III.  QTo  this  head  of  summary  proceedings  may  also  be 
properly  referred  the  method  immemorially  used  by  the 
superior  courts  of  justice,  of  punishing  contempts  by  at- 
tachmenty  and  the  subsequent  proceedings  thereupon. 

The  contempts  which  are  thus  punished  are  either 
direct,  which  openly  insult  or  resist  the  powers  of  the 
courts,  or  the  persons  of  the  judges  who  preside  there;  or 
else  are  consefjuential,  which  (without  such  gross  inso- 
lence, or  direct  opposition)  plainly  tend  to  create  an  uni- 
versal disregard  of  their  authority.  The  principal  in- 
stances of  either  sort  that  have  been  usually  {j)  punished 
by  attachment,  are  of  the  following  kinds:  1.  Those  com- 
mitted by  inferior  judges  and  magistrates;  by  acting  un- 
justly, oppressively,  or  irregularly,  in  administering  those 

(g)    6&7  Will.  4.  c.lU.  •.2.  C.29.  S.62;  C.30.  t.20;  5&6Will. 

(A)  R.   V.   GlotMp.   4   B.  &  Ad.  4,  c.  76.  t.  127;  2&  3  Vice  c.  71. 

616.  (j)  Hawk.  P.  C.  b.  2,  c.  22. 
(i)  S«e  particularly  7  &  8  Geo.  4, 
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[[portions  of  justice  which  are  intrusted  to  their  distribu- 
tion ;  or  by  disobeying  the  royal  writs  bsued  out  of  the 
superior  courts,  by  proceeding  in  a  cause  after  it  is  put  a 
stop  to,  or  removed,  by  writ  of  prohibition,  certiorari, 
error,  supersedeas,  and  the  like.  For  as  the  superior 
courts  (and  especially  the  court  of  queen's  bench)  have  a 
general  superintendence  over  all  inferior  jurisdictions,  any 
corrupt  or  inicpiitous  practices  of  subordinate  judges  are 
contempts  of  that  superintending  authority  whose  duty  it 
is  to  keep  them  within  the  bounds  of  justice.  2.  Those 
committed  by  sheriffs,  bailiffs,  gaolers,  and  other  officers 
of  the  court;  by  abusing  the  process  of  the  law,  or  de- 
ceiving the  parties,  by  any  acts  of  oppression,  extortion, 
collusive  behaviour,  or  culpable  neglect  of  duty.  3. 
Those  committed  by  attorneys  and  solicitors,  who  are  also 
oflicers  of  the  respective  courts;  by  gross  instances  of 
fraud  and  corruption,  injustice  to  their  clients,  or  other 
dbhonest  practices.  For  the  malpractice  of  the  officers 
reflects  some  dishonour  on  their  employers,  and  if  fre- 
quent or  unpunished,  creates  among  the  people  a  disgust 
against  the  courts  themselves.  4.  Those  committed  by 
jurymen  in  collateral  mmtfters  relating  to  the  discharge  of 
their  office,  such  as  making  default  when  summoned  ;  re- 
r  to  be  sworn,  or  to  give  any  verdict;    eating  or 

4  without  the  leave  of  the  court,  and  especially  at 
the  cost  of  either  puty;  and  other  misbehaviour  or  irre- 
gularities of  a  similar  kind;  but  not  in  the  mere  exercise 
of  their  judicial  capacities,  as  by  giving  a  false  or  erro- 
neous verdict(A).  6.  Those  committed  by  witnesses,  by 
««MtV«ng  default  when  summoned,  refusing  to  be  sworn  or 
examined,  or  prevaricating  in  their  evidence  when  sworn. 
6.  Those  committed  by  parties  to  any  suit  or  proceeding 
before  the  eourt,  by  disobedience  to  any  rule  or  order 
made  in  the  progress  of  a  cause;  as  by  nonpayment  of 
costs  awarded  by  the  court  upon  a  motion;  or  by  non- 

(h)  Vids  Mp^  vsl.  u.  p.  ei7.  •. 
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Qobsenrance  of  awards  duly  made  by  arbitrators  or  um- 
pires, afler  having  entered  into  a  rule  for  submitting  to 
such  determination (/).]]  However,  the  contempt  in  Huch 
cases  as  last  mentioned  is  in  general  consecjueutial  or 
constructive  only;  as  it  implies  no  actual  disregard  of  au- 
thority, but  may  proceed  from  the  poverty  of  the  party. 
7.  Those  committed  by  any  per8on8(m)  in  the  way  of  dis- 
obedience to  the  queen's  writs,  or  other  disrespect  to  the 
court's  authority.  QSome  of  these  contempts  may  arise  in 
the  face  of  the  court;  as  by  rude  and  contumelious  beha- 
viour; by  obstinacy,  perverseness  or  prevarication;  by 
breach  of  the  peace,  or  any  wilful  disturbance  whatever; 
others  in  the  absence  of  the  party,  as  by  disobeying  or 
treating  with  disrespect  the  sovereign's  writ,  or  the  rules 
or  process  of  the  court;  by  perverting  such  writ  or  process 
to  the  purposes  of  private  malice,  extortion,  or  injustice; 
by  speaking  or  writing  contemptuously  of  the  court,  or 
judges,  acting  in  their  judicial  capacity;  by  printing  false 
accounts,  or  even  true  ones]]  (against  the  prohibition  of 
the  court(ii)),  Qof  causes  then  depending  in  judgment; 
and  by  anything  in  short  that  demonstrates  a  gross  want 
of  that  regard  and  respect  which,  when  once  courts  of  jus- 
tice are  deprived  of,  their  authority  (so  necessary  for  the 
good  order  of  the  kingdom)  is  entirely  lost  among  the 
people. 

The  process  of  attachments  for  these  and  the  like  con- 
tempts must  necessarily  be  as  antient  as  the  laws  them- 
selves. For  laws  without  a  competent  authority  to  secure 
their  administration  from  disobedience  and  contempt 
would  be  vain  and  nugatory.  A  power,  therefore,  in  the 
supreme  courts  of  justice  to  suppress  such  contempts,  by 

(<)  Vide  top.  vol.  iiL  p.  374.  1   Ban.  631;   2  Arch.   Pr.   1063; 

(m)  Peers  and  penont  having  pri-  Lords'  Jonroal,  7th  Feb.,  8th  June, 

vilege  of  parliamcDt  eojoy  do  exemp-  1757. 

tioD  in  this  respect;   at  least  if  the  (n)  R.  t.  Clement,  4  B.  &c  Aid. 

contcinpt  be  gross ;  R.  v.  Earl  Ferrers,  218. 
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[|an  imoHMlUte  attachment  of  the  oflfender,  results  from  the 
first  principles  of  judicial  establishments,  and  must  be  an 
inseparable  attendant  upon  every  superior  tribunal.     Ac- 
cordingly we  find  it  actually  exercised,  as  early  as  the 
annals  of  our  law  extend.    And  though  a  very  learned  au- 
thur(o)  seems  inclinable  to  derive  tliis  process  from  the 
Sutute  of  Westminster  2,  13  Edward  I.  c.  39  (which  or- 
dains that  in  case  the  process  of  the  king's  courts  be  re- 
sisted by  the  power  of  any  great  man,  the  sheriff  shall 
chastise  the  resisters  by  imprisonment,  "  a  qua  non  delibe- 
*'  rttUmr  sine  speciaii  prttcepto  domini  regis,"  and  if  the 
skerifi*  himself  be  resisted,  he  shall  certify  to  the  courts 
the  names  of  the  principal  ofienders,  their  aiders,  con- 
scntore,  commanders  and  favourers,  and  by  a  special  writ 
judicial  they  shall  be  attached  by  their  bodies  to  appear 
before  the  court,  and  if  they  be  convicted  thereof  they 
shall  be  punished  at  the  king's  pleasure,  without  any  in- 
terfiering  by  any  other  person  whatsoever) :  yet  he  after- 
wards more  justly  concludes,  that  it  is  a  part  of  the  law  of 
the  land,  and  as  such  b  confirmed  by  the  statute  of  Magna 
Charta, 

If  the  contempt  be  committed  in  the  face  of  the  court, 
the  ofi*ender  may  be  instantly  apprehended,  and  impri- 
soned at  the   discretion  of  the  judges  (/>),  without  any 
farther  proof  or  examination.     But  in  matters  that  arise 
at  a  dbtance,  and  of  which  the  court  cannot  have  so  per- 
fect a  knowledge,  unless  by  the  confession  of  the  party  or 
the  tirstimony  of  others,  if  the  judges,  upon  affidavit,  see 
t  ground  to  suspect  that  a  contempt  has  been  com- 
1......  v.,j  that  b,  an  actual  contempt,  (for  upon  a  merely 

constructive  one,  for  non-payment  of  money  or  the  like, 
the  party  b  attached  at  once,  and  sent  to  prison  for  satis- 
faction of  the  demand,  as  in  any  other  case  of  civil  debt  {q),) 
Qthey  either  make  a  rule  on  the  suspected  party  to  show 

(•)  Oil^  HiM.C.  P.dkS.  lif»«rpMiMMM.iktfiMMiii«ib 

if)  UnmiL  P.  C.  73.  Mek  eoMMipM  m  iten  aay  ta  bf 

lm\  AraiBU   panoBA  La.ibf    fMivi.        ilbtfl.    10  ti«Ok  9,  6.  30. 
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Qcause  why  an  attachment  should  not  iuue  against  him(<); 
or,  in  very  flngrant  instances  of  contempt,  the  attachment 
issues  in  the  first  instance  (0-  This  process  of  attachment 
is  merely  intended  to  bring  the  party  into  court;  and  when 
there,  he  must  either  stand  committed,  or  put  in  bail,  in 
order  to  answer  upon  oath  to  such  interrogatories  as  shall 
be  administered  to  him,  for  the  better  information  of  the 
court  with  respect  to  the  circumstances  of  the  contempt. 
These  interrogatories  are  in  the  nature  of  a  charge  or  accu- 
sation ;  and  must,  by  the  course  of  the  court,  be  exhibited 
within  the  first  four  days(M);  and  if  any  of  the  in 
tories  be  improper,  the  defendant  may  refuse  to  a: 
and  move  the  court  to  have  it  struck  out(x).  If  the  party 
can  clear  himself  upon  oath,  he  is  discharged  ;  but,  if  per- 
jured, may  be  prosecuted  for  the  perjury  (y).  if  he  confesses 
the  contempt,  the  court  will  proceed  to  correct  him  by  fine 
or  imprisonment,  or  both,  and  sometimes  by  a  corporal  or 
infamous  punishment.  If  the  contempt  be  of  such  a  nature, 
that,  when  the  fact  is  once  acknowledged,  the  court  can 
receive  no  farther  information  by  interrogatories  than  it  is 
already  possessed  of  (as  in  the  case  of  a  rescous  (z) ),  the 
defendant  may  be  admitted  to  make  such  simple  acknow- 
ledgment, and  receive  his  judgment,  without  answering  to 
any  interrogatories ;  but  if  he  wilfully  and  obstinately  re- 
fuses to  answer,  or  answers  in  an  evasive  manner,  he  is 
then  clearly  guilty  of  a  high  and  repeated  contempt,  to  be 
punished  at  the  discretion  of  the  court. 

It  cannot  have  escaped  the  attention  of  the  reader,  that 
this  method  of  making  the  defendant  answer  upon  oath  to 
a  criminal  charge,  is  not  agreeable  to  the  genius  of  the 
common  law  in  any  other  instance  (a),  and  seems  indeed 
to  have  been  derived  to  the  court  of  queen's  bench  and 

(»)  Styl.  277.  (x)  R.  p.  Barber.  Slra.  444. 

(()  AnoDy.,  Salk.  84  ;   R.«.  Jones,  (y)  Sauoder*  v.  Melhuish,  ubi  sup. 

Stra.  185  ;  K.  v.  Cambridge,  ib.  564.  (s)  R.  t;.  Elkins,  4  Burr.  '2129. 

(u)  Saunders  v.  Melhuish,  6  Mod.  (a)  Vide  sup.  vol.  iii.  p.  720. 
73. 
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[[common  pleaa,  through  the  medium  of  the  courts  of  equity. 
For  the  whole  process  of  the  courts  of  equity,  in  the  teveral 
stages  of  a  cause,  and  finally  to  enforce  their  decrees,  was, 
till  the  introduction  of  sequestrations,  in  the  nature  of  a 
process  of  contempt ;  acting  only  in  personam  and  not  in 
rem.  And  there,  after  the  party  in  contempt  has  answered 
the  interrogatories,  sach  his  answer  may  be  contradicted 
and  disprored  by  affidavits  of  the  adverse  party  ;  whereas 
in  the  courts  of  law,  the  admission  of  the  party  to  purge 
himself  on  oath  is  more  fevourable  to  his  liberty,  though 
perhaps  not  less  dangerous  to  his  conscience ;  for,  if  he 
clears  himself  by  his  answers,  the  complaint  is  totally  dis- 
missed. And  with  regard  to  this  singular  mode  of  trial 
thus  admitted  in  this  one  particular  instance,  we  may  re- 
mark, that  88  the  process  by  attachment  in  general  appears 
to  be  extremely  antient  (6),  and  has  in  more  modern  times 
been  recognised,  approved  and  confirmed  by  several  ex- 
press acts  of  parliament  (c),  so  the  method  of  examining 
the  delinquent  himself  upon  oath,  with  regard  to  the  con- 
tempt alleged,  is  at  least  of  as  high  antiquity  (/f ),  and  by 
long  and  immemorial  usage  is  now  become  the  law  of  the 
land.3 

(»)  YMrBMk.90llM.6.37;  n  3.e.l5i  13  Add  U.l.c.  li.uS. 

Ea*  *,  10.  (d)  M.  6  Edw.  4,  rot.  76,  cil«l  ia 

(O  Slat.  43  ERi.  C.6.  1.3;  13  Rwc  Eal.  308,  pU  6. 
Cv.S.«.t,ct,a.4)9&  10  Will. 
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CHAPTER  \VJ. 

OF  ARRESTS. 


[[Wk  are  now  to  consider  the  regular  and  ordinary  method 
of  proceeding  in  the  courts  of  criminal  jurisdiction,  which 
may  be  distributed  under]]  eleven  Qgeneral  heads,  follow- 
ing each  other  in  a  progressive  order,  viz. — 

First,  Arrest.  Secondly,  Commitment  and  bail.  Thirdly, 
Prosecution.  Fourthly,  Process.  Fifthly,  Arraignment 
and  its  incidents.  Sixthly,  Plea  and  issue.  Seventhly, 
Trial  and  conviction.  Eighthly,  Judgment  and  its  con- 
sequences. Ninthly,  Reversal  of  judgment.  Tenthly,  Re- 
prieve or  pardon.  Eleventhly,  Execution.  All  which  will 
be  discussed  in  the  subsequent  part  of  this  book. 

First,  then,  of  an  arrest^  which  is  the  apprehending  or 
restraining  of  one's  person,  in  order  to  be  forthcoming  to 
answer  an  alleged  or  suspected  crime  (a).  To  this  arrest 
all  persons  whatsoever  are,  without  distinction,  equally 
liable  in  criminal  cases ;  and  in  general  an  arrest  may  be 
made  four  ways.  I.  By  warrant.  II.  By  an  officer  with- 
out warrant.  III.  By  a  private  person,  also  without  war- 
rant.    IV.  By  a  hue  and  cry.]] 

I.  A  warrant  may  be  granted,  in  cases  of  treason  or 

other  offence  affecting  the  government,  by  the  privy 
council  or  one  of  the  secretaries  of  state  (b).  Any  judge 
also  of  the  court  of  queen's  bench  may  at  common  law, 

(«)  A>  to  the  manner  of  an  anest,  7  T.  R.  736;    11  Harg.  St.  Tr.  318. 

we  6  Dow.  &  Ry.  623.  See  aho  at  to  tbe  power  of  a  aecretarj 

(6)  1  Cbit  Cr.  L.34, 107  ;  Hawk.  of  state  to  remove  a  priaooer  bj  war> 

P.  C.  b.  2,  c.  16 ;    4  Bl.  Com.  290  ;  rant  from  Ireland,  in  order  to  hie  trial 

Kendal  v.  Row,  1  Ld.  Raym.  65 ;  R.  in  England,  Sedley  «.  Arbouin,  3  Eap. 

V.  Wilkes,  2  WUs.  151 ;  R.  e.  De^rd,  178. 
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in  his  character  of  conMnrmtor  of  the  peace  (c),  iMue  hw 
warrant  to  bring  before  him  for  examination  a   person 
charged  with  felony  (rf) ;  and  by  26  Geo.  III.  c.  77,  s.  18, 
35  Geo.  III.  c.  96,  and  48  Geo.  III.  c.  68,  he  has  au- 
thority to  grant  a  warrant  for  commitment  incases  of  mis- 
demeanor, upon  indictment  found  or  information  granted 
in  the  court  of  queen's  bench :  a  like  power  to  which  ia 
eiercised  by  courts  of  oyer  and  terminer,  and  by  the  jus- 
tices at  sessions  upon  indictments,  either  for  felony  or  mis- 
demeanor, found  within  their  jurisdictions  respectively  {e). 
But  warrants  are  ordinarily  issued  by  justices  of  the  peace 
out  of  sessions.     This  they  may  do  in  any  cases  where 
they  hare  a  jurisdiction  to  examine  and  commit  persons 
charged  with  particular  ofl'ences,  in  order  to  compel  the 
person  accused  to  appear  before  them(/);  Qfor  it  would 
be  absurd  to  give  them  power  to  examine  an  offender, 
unless  they  had  also  a  power  to  compel  him  to  attend 
and  submit  to  such  examination.     And  this  extends  un- 
doubtedly to  all  treasons,  felonies  and  actual  breaches 
of  the  peace  (y)»]]  committed  within  their  jurisdiction  re> 
i4>ectiTely  (A) ;  but  where  the  offence  is  not  of  a  serioos 
nature,  and  the  oflfeoder  not  likely  to  abscond,  it  is  osoal 
to  iasoe  a  summons  rather  than  a  warrant  (i).   QSir  Edward 
Coke(J)  bath  laid  it  down  that  a  justice  of  the  peace  can- 
not issue  a  warrant  to  apprehend  a  felon  upon  bare  suspi- 
cion, no,  not  even  till  an  indictment  be  actually  found ; 

(f )  Vid*  Mp.  foL  iiL  p.  38.  ■ffttd.    1  Ckit.  Cr.  L.  13 ;  tt  vitk 

(d)  I  CkiL  Cr.  L.  9S.  Ban  *.  Cooaot,  1  Brod.  &  Kiof .  S48. 

(«)  Ibid.  330.    flM3eOM^S.e.  (A)  By?  G«>.  4.  c.  38.  JMiicw  of 


H  fin  rut.  WAffMtS  MliBM  pMMM  cWlMd  bs« 

(/)H«»k.P.C.b.t.  c.  13.».1ft.      fcw  tb—  he  dfcsBM  efiind  wHys 


(g)  t  Hth.  P. C.  108  i  lU»k.  P.      tU  Adainlty  jwkdkiiwi.  ud  ia  •». 
C.  b.  1.  r«.  It.  13.    li»lM«ldMaai      varal  atbai  caMt  to  laU  eofaiuMa  of 


tbat  aatoaly  ia  iraatoa.  Mmf  ar  atbar      aAaeH  eawittod  aat  af  tkair  o»a 
acfenl  braacb  aT  iba  paacs.  b«  tm      ca— tiat.  Vida9  Oaa.  4.  e.  31,  •.  7, 


a««fj  ■iidiBimi  ar  MiciaMa  aT-      &c)  paat^Ckap.  XVtlL 
Iwea  wbick  Hl^aaia  iIm  dafia^aaai         (i)  1  CbicCr.  L.  St. 
i»  trnftoA  laalibaiii,  U  w^  ba         0)4lM(«l7tt> 
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[[and  the  contrary  practice  is,  by  others  (A),  held  to  be 
grounded  rather  upon  connivance  than  the  express  rul«  ..f 
the  luw,  though  now  by  long  custom  establitthed.  A  doc-ii  ui< 
which  would  in  most  cases  give  a  loose  to  felons  to  escape 
without  punishment,  and  therefore  Sir  Matthew  Hale  hath 
combated  it  with  invincible  authority  and  strength  of  rea- 
son, maintaining:  1.  That  a  justice  of  peace  hath  power 
to  issue  a  warrant  to  apprehend  a  person  accused  of  felony, 
though  not  yet  indicted  {I) ;  and,  2.  That  he  may  also  issue 
a  warrant  to  apprehend  a  person  suspected  of  felony,  though 
the  original  suspicion  be  not  in  himself,  but  in  the  party 
that  prays  his  warrant,  because  he  is  a  competent  judge 
of  the  probability  oflfcred  to  him  of  such  suspicion.  But 
in  both  cases  it  is  fitting  to  examine  upon  oath  the  party 
requiring  a  warrant,  as  well  to  ascertain  that]]  there  is 
reason  to  believe  that  [[a  felony,  or  other  crime,  has  been 
actually  committed,  without  which  no  warrant  should  be 
granted ;  as  also  to  prove  the  cause  and  probability  of  sus- 
pecting  the  party  against  whom  the  warrant  is  prayed  (m). 
This  warrant  ought  to  be  under  the  hand  and  seal  of  the 
justice,  should  set  forth  the  time  and  place  of  making,  and 
the  cause  for  which  it  is  made,  and  should  be  directed  to 
the  constable  or  other  peace  officer,  (or  it  may  be  to  any 
private  person  by  name  (n), )  requiring  him  to  bring  the 
party  either  generally  before  ant/  justice  of  the  peace  for 
the  county,  or  only  before  the  justice  who  granted  it(o). 
A  general  warrant  to  apprehend  all  persons  suspected,  with- 
out naming  or  particularly  describing  any  person  in  special, 
is  illegal,  and  void  for  its  uncertainty  (p) ;  for  it  is  the  duty 

(k)  H»wk.  P.C.b.2.  C.13.  s.  16.  (o)  I  H«le.P.C.580;  Hawk.P.C. 

(/)  2  Htle.  P.  C.  108.  b.  2.  c.  13.  s  10. 

(m)  Ibid.  110;  Eltee  v.  Smith,  1  (p)  A  practice  bad  obtained  ia  the 
Dow.  &  Ry.  97.  But  a  lecretary  of  aecreliries'  office  ever  aince  the  Re- 
state may  commit  without  oath.  I  Chit.  storatioD,  grounded  oo  some  ciautea  io 
Cr.  L.33;  R.  ».  Wyndham,  I  Slr.3  ;  the  act  for  regulating  the  press,  of 
Com.  Dig.  Imprisonment,  H.  7 ;  II  issuing  general  warrants  to  take  up 
Su  Tr.  316 ;  Eotick  v.  Nathan,  2  Wils.  (without  naming  any  persoos  in  parti- 
286.  cular)  the  authors,  printers  and  pub* 

(n)  Cborley's  caie,  Salk.  176.  lishen  of  such  obscene  or  seditioiw 
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Qof  the  magutnite,  tnd  oaght  not  to  be  left  to  the  officer,  to 
judge  of  the  ground  of  suspicion.  And  a  warrant  to  appre- 
hend all  persons  guilty  of  a  crime  therein  specified,  is  no 
legal  warrant ;  for  the  point  upon  which  its  authority  rests, 
is  a  fact  to  be  decided  upon  a  subsequent  trial,  viz.  whe- 
ther the  person  apprehended  thereupon  be  really  guilty  or 
not.  It  is  therefore  in  fact  no  warrant  at  all,  for  it  will  not 
justify  the  officer  who  acts  under  it  (q) ;  whereas  a  warrant 
properly  penned,  even  though  the  magistrate  who  issues  it 
should  exceed  his  jurisdiction,  will,  by  statute  24  Geo.  II. 
c.  44,  at  all  events  indemnify  the  officer  who  executes  the 
tame  ministerially.  And  when  a  warrant  is  received  by 
the  officer  he  is  bound  to  execute  it  so  far  as  the  juris- 
diction of  the  magistrate  and  himself  extends,]]  and  he 
may  break  open  doors  in  order  to  execute  a  warrant  for 
treason,  felony,  or  actual  breach  of  the  peace,  if,  on  de- 
mand admittance,  cannot  otherwise  be  obtained  (r) ;  nor  is 
there  any  immunity  from  arrest  on  Sundays  («),  or  in  the 
night  time  (0,  where  the  oflTcnce  is  of  any  of  the  descrip- 
tions above  specified  (u).  A  justice  of  the  peace  may  issue 
a  warrant  not  only  to  apprehend  a  person  suspected  of 
felony,  but  to  search  his  premises  for  goods  alleged  to  be 
stolen ;  and  by  7  &  8  Geo.  IV.  c.  29,  s.  63,  if  any  credible 
witness  shall  upon  oath  prove  before  a  justice  of  the  peace 
a  reasonable  cause  to  suspect  that  any  person  has  in  his 
possession,  or  on  liin  nrenusr«<.  any  property  whatsoever, 

li  ■'  ^  1    .<>  ir  pjriicuiarij  >]>n:inrd  in  r.  I^cadi,  3  B«rr.  1742  ;  S.  C.  i  Bl. 

thr  wH'ir.ti.     Wbn  iboM  MU  •!-  R«p.  6&ft.    AAcT  whtch,  lb«  iMotog  of 

pircd  10  laiM.  ik*  MM*  pftetiot  «m  sack  gMenU  wwrranls  wm  d«cl*i«l 

iaadftrlMllj  CMiiaaad  ia  cvwjr  rufs.  ilkg»l  by  a  vol*  of  Um  booM  of  com- 

udmMliravtfyadaiaitlnUoi^tseapl  imw.  (Com.  Jovid.  23d  April,  1700.) 

Uw  bw  Imi  j«n  ti  Qmm  Aom.  (f )  1  Chit  Cr.  L.  66. 

Amn  M  Um  jMr  1703.  wWa  vneh  ■  (r)  IbfaL 

wwnM  being  iMvad  to  appitbMd  tka  (i)  1  CbH.  Cr.  L.  49. 

•Mbon.  prtMm  aad  yblhbwi  af  a  (i)  Ibid, 

camia  Mditioa*  Itbtl.  Ma  vattdltjr  waa  (a)  At  la  baaileiJi  caiMMtiad  ia 

diapMad.  aad    iba  wairaM  «aa  ad.  lariatiag  eCcait   actiog  aodar  war. 

jadgad  bj  tba  wbaW aeart af  Qaaaa'a  raau.  «ida  Np.  p   x^  -    IK). 
Bawrb  to  ba  vaid.  ia  Iba  OMa  of  Maw7 
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in  respect  to  which  any  ofience  punishable  under  that  act 
•hall  have  been  committed,  the  justice  may  grant  a  war- 
rant to  search  for  such  property,  as  in  the  cose  of  stolen 
goods ;  and  any  person  to  whom  any  such  pro[>erty  shall 
be  ofTered  to  be  sold,  pawned,  or  delivered,  is  required  (if 
in  his  power)  to  apprehend  and  carry  before  a  justice  of 
the  peace  the  person  oflcrint;  the  same,  toL'ether  with  such 
property. 

QA  warrant  from  the  chief  or  other  justice  of  the  court 
of  queen's  bench  extends  all  over  the  kingdom,  and  is 
tested,  or  dated,  England,  not  Oxfordshire,  Berks,  or  other 
particular  county.  But  the  warrant  of  a  justice  of  the 
peace  in  one  county,  as  Yorkshire,  must  be  backed,  that  is 
signed  by  the  justice  of  the  peace  in  another,  as  Middle- 
sex, before  it  can  be  executed  there.  Formerly,  regularly 
speaking,  there  ought  to  have  been  a  fresh  warrant  in 
every  fresh  county,  but  the  practice  of  backing  warrants 
had  long  prevailed  without  law,  and  was  at  last  authorized 
by  statutes  23  Geo.  II.  c.  26;  24  Geo.  II.  c.  55;]  13 
Geo.  III.  c.  31 ;  and  28  Geo.  III.  c.  49 (i>). 

II.  [[Arrests  by  ofiicers  without  warrant  may  be  executed, 
1.  By  a  justice  of  the  peace,  who  may  himself  apprehend; 
or  cause  to  be  apprehended,  by  word  only,  any  person  com- 
mitting a  felony  or  breach  of  the  peace  in  his  presence  (x) ; 

(p)  By  13  Geo.  3,  c.  31  ;  44  Geo.  effect  ■  conveotion  entered  into  by  her 

3,  c  92  ;  45  Geo.  3,  c.  92  ;  48  Geo.  3>  majesty  and  the  king  of  the   Fieoch 

c.  58,  and  54  Geo.  3,  c.  186,  provi-  (dcterininable  at  pleasure)  for  the  ap- 

noDS  are  made  as  to  the  appiebeosion  prebenston   of  offenders  in   the   two 

of  offenders  who  have  gone  from  one  countries     re*pectively    in    case*    of 

partof  the  united  kingdom  lo  another;  murder,  attempts  to  commit  murder, 

and  by  6  &  7  Vict.  c.  34.   as  to  tlie  forgery,    or   fraudulent    bankruptcy  ; 

apprehension  in  the  united  kingdom  of  and  by  c.  76,  (amended    by  8  &   9 

persons  committing  treason  and  felony  Vict.  c.  120,)  regulations  for  carrying 

in  her  majesty's  dominions  out  of  the  into  effect  a  similar  convention  with 

united   kingdom,  and  vice  vers4  as  lo  the  United  Stales  of  America  in  cases 

tbe  apprehension  in  those  dominions  of  murder,  or  attempts  to  commit  rour- 

of  persons  so  offending  in  tbe  united  der,  piracy,  arson,  robbery,  forgery  or 

kingdom.      By  6  &  7   Vict.  c.  75,  aUeiiog  forged  paper. 
(amended  by  8  &  9  Vict.  c.  120)  re-  (x)  2  Hale,  P.  C.  86. 

galatioDS  are  made  for  carrying  into 
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[[2.  The  slierifr,  ai  "     coroiicr(y),  may  apprehend  any 

felon  within  the  c  .  ihout  warrant;  4.Thecon«table,of 
who«»e  office  wr  foriMcrly  spoke(x),  hath  great  original  and 
inherent  authority  with  regard  to  arrests.  He  may,  without 
warrant,  urrest  any  one  for]]  a  treason,  felony,  or  [^breach 
of  the  jK'uce,  cunimitted  in  his  view,  and  carry  him  before 
a  justice  of  the  peace  (a).]]  So  upon  a  reasonable  charge  of 
treason  or  felony,  or  of  a  dangerous  wounding,  whereby 
felony  is  likely  to  ensue,  or  upon  his  own  reasonable 
suspicion  that  any  of  such  offences  have  been  committed, 
he  may  without  warrant  arrest  the  party  so  charged  or 
■uspected,  and  he  will  be  justified  in  doing  so  though  it 
should  afterwards  turn  out  that  the  party  is  innocent,  or 
even  that  no  such  offence  has  been  in  fact  committed  (6). 
He  is  also  authorized  in  these  cases,  as  well  as  u|K>n  a  jus- 
tice's warrant,  to  break  open  doors  (c).  5.  [[Watchmen, 
either  those  appointed  by  the  statute  of  Winchester,  13 
£dw.  I.  c.  4,  to  keep  watch  and  ward  in  all  towns  from 
sunsetting  to  sunrising,  or  such  as  are  mere  assistants  to 
the  constable,  may,  virtuU  officUf  arrest  all  offenders,  and 
particularly  nightwalkers,  and  commit  thcni  to  custody 
till  the  morning  (</). 

III.  Any  private  person,  and  it  fortiori  a  peace  officer, 
that  is  present  when  when  any  felony  is  committed,  is 

(f)  J«TbooCoroaw«,2l.  («)  4  Bl.  Com.  393.   Bjr  7  &  8 

(I)  VUt  H^  foL  iU.  p.  46.  Om.  4.  e.39.  (Um  Urany  Aet.)  Aod 

(«)  Witliia  iIm  — iKpoto*  ?•!"«  7  &  8  Gto.  4.  c  SO.  (JU  MalieioM 

litbktlMMijlaksbMcMlody,  with-  Injarin  An.)  •  pcnoe  cwiHtif 

Mtwvnwt,  all  ptftoMwhoai  lie  may  tny  offioc*  ao«l«r  Um  mum,  taeipl 

•■d.  b«l«>«M  MMMt  ud  iIm  Imbt  of  Um  oflwM  of  «B(lio(  ia  Um  dajUat, 


«i|bl  ia  Um  mwih.  Mttriag  or  Ijiag      smj  mm— dtattljbo  appiolMBdidwiUi- 
sbwit  — d  — bh  f  giw  »  Miilrficloiy      e«twan«ai.by  apMMoflesrorbgrUM 


tl  AtmmUm,—m  pwwM      owmt  of  Um  propv^.    SotaJMUko 
■togid  mm  smiisirf  Mi«rii^--      Vagfui  Ad,  ft  Om.4.  e.8S.t.O; 


|it*iMlUMM«if»>  tU  Mitopolif  PaBca  AeM.  10  Oto. 

rlSiiMMfA\mu:^,m\m»iMmmnm-  4,  e.  44i  3  WiU.  4.  e.  19  ;  3  ai.3 

■M  to  MnrtoiMd.    VldtSlkSVkt.  ViM.  ec  47.71  i  mmIUm  Aet  for  Um 

e.  47.  w.  a.  94.  00.  PrmsUoa  of  I^g  fttMliaf.  8  «i  9 

(»)  Darn*.  RwMn.ftBiiit.9M)  rict.  e.  47.  a.  ft. 

B«k»Hli  t.  rbilbj,  e  B.  4  C.  ftlft.  {i)%  llaW,  P.  C.  90. 91. 
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bound  by  the  law  to  arrest  the  felon,  on  pain  of  fine  and 
imprisonment,  if  he  escapes  through  the  neghgence  of  the 
ttanders-by  («).  And  they  may  justify  breaking  open  doors 
upon  following  such  felon.  Upon  probable  suspicion  also, 
a  private  person  may  arrest  the  felon  or  other  person  so 
suspected  (/).]]  But  there  is  this  distinction  between  the 
case  of  the  private  person,  and  that  of  the  peace  officer ;  that 
the  former  acts  at  his  peril  and  cannot  justify  the  arrest  in 
the  event  of  the  party's  turning  out  to  be  innocent,  but  the 
peace  officer,  as  we  have  seen,  is  in  that  case  protected  (g). 
It  is  also  to  be  observed,  that  a  private  person  cannot  on 
mere  suspicion  justify  breaking  open  doors  (/i),  which  a 
constable  (as  before  shown),  though  acting  without  a  war- 
rant, is  competent  to  do. 

IV.  [There  is  yet  another  species  of  arrest,  wherein  both 
officers  and  private  men  are  concerned,  and  that  is  upon 
a  hue  and  cry(i)  raised  upon  a  felony  committed.  An 
hue,  from  huer,  to  shout  and  cry,  hutesium  et  clamor,  is 
the  old  common  law  process  of  pursuing  with  horn  and 
with  voice  all  felons,  and  such  as  have  dangerously  wounded 
another  (*).]]  If  in  a  hue  and  cry  the  constable,  or  peace 
officer,  concur  in  the  pursuit,  he  has  the  same  [[powers, 
protection  and  indemnification,  as  if  acting  under  a  warrant 
of  a  justice  of  the  peace  (/).]]  Indeed  all  those  who  join 
in  following  upon  a  hue  and  cry  that  has  been  raised,  and 
that  whether  a  constable  be  present  or  not,  will  be  justi- 
fied in  their  apprehension  of  the  party  pursued,  even  though 
it  should  ultimately  turn  out  that  he  is  innocent,  or  that 

(«)  Hawk.  P.  C.  b.  2,  c.  12.  (i)  At  to  bne  aod  cry,  vide  2  Hal. 

(/)2  Hal*.  P.C.98.  P.  C.  100.  et  aeq. 

(f)  Fo«t. 318;  Stonehoose V.Elliot,  (k)  The  statutes  relative  to   hue 

6T.  R.315i  Bcckwilh  v.  Philby, ubi  and  cry,  13  Edw.  I.  ftt.2,  cc.  1  and  4; 

•up.  27  Eliz.  c.  13.  and  8  Geo.  2.  c.  16. 

(k)  4  Bl.  Com.  292.    At  to  bomi-  aie  repealed  by  7  Ac  8  Geo.  4.  c.  27. 

cide  io  resitting  ao  airest  by  a  private  (/)  Vide  tup.  p.  120,  357. 
perton,  vide  tup.  p.  1 20,  d. 
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no  felony  has  been  committed  (m)  ;  tnd  where  the  party 
parsued  has  taken  refuge  in  a  house,  may  break  open  the 
door  to  secure  him  if  admittance  be  refused  (a).  [[But  if 
a  man  wantonly  or  maliciously  raises  a  hue  and  cry  with- 
out cause,  he]]  is  liable  to  fine  and  imprisonment  (o),  and 
mlao  hable  to  an  action  at  the  suit  of  the  party  injured. 

In  order  to  encourage  the  apprehension  of  offenders  in 
certain  cases,  it  is  provided  by  7  Geo.  IV.  c.  64,  s.  28(;>), 
that  when  any  person  shall  appear  to  any  court  of  oyer 
and  terminer,  gaol  delivery,  or  superior  criminal  court  of 
a  county  palatine,  to  have  been  active  in  or  towards  the 
apprehension  of  any  person  charged  with  murder,  or  with 
feloniously  and  maliciously  shooting  at,  or  attempting  to 
discharge  any  kind  of  loaded  fi  -  at,  any  other  person, 

or  with  stabbing,  cutting  or  p'  _,  or  with  administer- 

ing any  thing  to  procure  the  miscarriage  of  any  woman, 
or  with  rape,  or  with  burglary  or  felonious  housebreaking, 
or  with  robbery  on  the  person,  or  with  arson,  or  iiith  horse 
•tealiog,  bullock  stealing  or  sheep  stealing,  or  with  being 
■ooeMary  before  the  fact  to  any  of  the  ofl'ences  aforesaid, 
or  with  receiving  any  stolen  property,  knowing  the  same 
to  have  been  stolen,  every  such  court  is  authorized,  in 
any  of  the  cases  aforesaid,  to  order  the  sheriff  of  the 
county  to  pay  to  the  person  or  persons  who  shall  appear 
to  the  court  to  have  been  active  in  or  towards  the  appre- 
henaion  of  any  person  charged  with  any  of  the  said  offences, 
■och  sum  of  money  as  to  the  court  shall  seem  reasonable 
and  sufficient  to  compensate  such  person  or  persons  for 
his,  her  or  their  expenses,  exertions  and  loss  of  time,  in  or 

(■)  Hawfc.  P.  C.  b. «,  e.  It,  •.  10.  e.  23  ;  8  Gm.  t.  e.  16;  14  Om.  S. 

<«)  HaL  P.  C.  101.  C.6;   160m.S.  cM;    16G«e.t. 

(•)  Havk.  P.  C.  b.  3.  c.  It.  «.  16.  c  16  i   •  Om.  S.  e.  16 ;   68  Cm.  S, 

(p)  TW  fm<iiam  pmaii  ithliag  c.  70,  •>»  mom  nfmM,    Tb«  rtpMl- 


to  rmmrdt  tor  iIm  »ffitktmiom  tl      tag  •cuar«60G««.8.(.70;  60«a4. 
.coalMM4ia4li6W.&M.      e.84;  7tiao.4.  c.64;  7&eG«i».4. 


c.ti  6ll7  WilLS.  c  17;  10  &  11      e.  27;  t  &  3  WUU  4.  c.  34. 
W».t.ct3;6ABa.e.81  ;6G«».  I, 
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towards  such  apprehension ;  and  farther,  that  when  any 
person  shall  appear  to  any  court  of  sessions  of  the  peace 
to  have  been  active  in  or  towards  the  apprehension  of  any 
party  charged  with  receiving  stolen  property,  knowing  the 
same  to  be  stolen,  such  court  shall  have  power  to  order 
compensation  to  such  person,  in  the  same  manner  as  tlie 
other  courts  before  mentioned  (q). 

(f }  Et  vkU  7  Geo.  4,  c.  64,  ■.  30,      apprebeod  peiiOM  chtrged  witk  ladi 
M  to  compeoMtion  lo  the  raroilies  of      offeoce*  u  are  roeotioMd  ia  the  text, 
tboie  who  in  killed  in  XtemptiDg  to 
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CHAPTER  XVII. 

OF  COMMITMENT  AND  BAIL. 


[[Wbxh  a  delinquent  is  arrested  by  any  of  the  means 
mentioned  in  the  preceding  chapter,  he  ought  regularly  to 
be  carried  before  a  justice  of  the  peace  (a) ;  and  how  he  is 
there  to  be  treated  is  now  to  be  shown  under  the  second 
bead  of  ammitment  and  bail. 

The  justice  before  whom  such  prisoner  is  brought  (6),  is 
bound  immediately  to  examine  the  circumstances  of  the 
crime  alleged,  and  to  this  end^  by  statute  7  Geo.  IV.  c.  64, 
s.  2(c),  he  is  to  take  the  information  upon  oath(</)  of 
thoee  who  shall  know  the  facts  of  the  case,  and  shall  put 
the  tame,  or  so  much  thereof  as  shall  be  material,  into 
writing;  after  which  the  prisoner  should  also  be  asked 
whether  he  has  any  thing,  and  what,  to  say  in  answer  (e) 
to  the  charge ;  and  bis  statement  on  examination  on  thk 
subject  (which  is  not  to  be  upon  oath  (/) ),  is  to  be  taken 
down  in  writing (^).     Qlf  upon  this  inquiry  it  manifestly 

(a)  By  7  Gw.  4.  C  S8,  lad  7  &  8  !•  Ii««  of  Mlb,  is  provided  bj  9  Gm.  4. 

Vice  c.  a.  tU  JBrhdielioi  of  Uw  jw  c.  33;  3&  4  Will.  4.  ce.49.83i  sad 

Hew  is  lUt  raifset  h  ntnM  lo  1  &  2  Vicu  c.  77. 

lillad  wilkia  lk«  j«fi»>  (•)  By  7  Gw.  4,  c  64,  •.  1,  •*!• 


JMMofilM  Adaiiraltj.  Jwct  i*  — tf  be  htud  oo  btl^lf  of 

(*)  He  ei^t  to  be  bfOBgbt  befcto  •  pofiea  cboipd  witli  Meey,  wUeee 

tfM  jeifHee.  wiihoM  dei^ ;  WHgbl  t.  fc  appeor  I*  tk»  ■NfiMntt  or  OMfioo 

Cowt.eD.liR.6n.  Mlwooa*MiftlollN«i4sof  jwdco 

(•)  Tbo  piotiow  «WWo  OB  tbo  lebowtbowaw. 

aobiecl  of  wile tkZP.h  (/ )  1  Pbil.  on  E«id.  436;  it  *. 


M.  c  10.  ie  iipwhJ  by  ibie  ecc  Riwn.  7  C.  &  P.  177. 

(d)IstbecawofQoobai»eadMo>         (g)  Cbiiiy.  Bwa.  KMrnmhmitm^  It 
reyjow  umi  lipiioiin^  ■»  ^0h  wiiiw      it  sw  ibe  ptmctiw  lo  eieaiw  Ibo  pti* 
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[[appeare  either  that  no  such  crime  was  committed,  or  that 
the  suBpicioii  entertained  of  the  prisoner  was  wholly 
groundless,  in  such  cases  only,  it  is  lawful  totally  to  dis- 
charge him.  Otherwise  he  must  either  be  committed  to 
prison,  or  give  bail ;  that  is,  put  in]]  the  security  of  some 
sufficient  person  or  persons,  as  well  as  his  own,  for  his 
appearance  to  answer  the  charge  against  him. 

[To  refuse  or  delay  to  bail  any  person  bailable,  is  an 
offence  against  the  liberty  of  the  subject,  in  any  magistrate, 
by  the  common  law  (A),  as  well  as  by  the  statute  of  West- 
minster 1,  3  Edw.  I.  c.  15,  and  the  Habeas  Corpus  Act, 
31  Car.  II.  c.  2(»).  And  lest  the  intention  of  the  law 
should  be  frustrated  by  the  justices  requiring  bail  to  a 
greater  amount  than  the  nature  of  the  case  demands,  it 
is  expressly  declared  by  1  W.  &  M.  st.  2,  c.  1,  that  exces- 
sive bail  ought  not  to  be  required;  though  what  bail  shall 
be  called  excessive  must  be  left  to  the  courts,  on  consider- 
ing the  circumstances  of  the  case,  to  determine.  And  on 
the  other  hand,  if  the  magistrate  takes  insufficient  bail,  he 
is  liable  to  be  fined,  if  the  criminal  doth  not  appear  (A).]] 

As  to  bail  it  is  to  be  observed,  that  it  cannot  be  taken 
by  justices  of  the  peace  upon  a  charge  of  treason  (/), 
but  by  the  court  of  queen's  bench  only,  to  whom  appli- 
cation for  such  purpose  roust  be  made  in  the  event  of  the 
prisoner  being  taken  before  a  justice  of  the  peace.  On 
the  other  hand,  a  justice  of  the  peace  may  bail  in  every 
case  of  misdemeanor  (m),  unless  it  be  specially  prohibited  by 
some  act  of  parliament.  But,  in  felonies,  a  single  justice 
of  the  peace  has  no  such  power  (n),  and  the  law  as  to  taking 

■ooer  hiroieir,  except  by  thus  calling  (h)  Hawk.  P.  C.  b.  2,  c.  15,  1. 13. 

on  bim  for  hi*  defence;  and  thit  cor-  (i)  See  abo  66  Geo.  3,  c.  100. 

retpondtwith  theantient  law,  "  forbj  (A)  Hawk.  P.  C.  b.  2,  c.  15,  >.  6; 

"  the  common  law,"  uys  Blackatone,  El  vide  7  Geo.  4,  c.  64.  st.  5,  6. 

vol.  iv.  p.  296.  •' nemo  tenebatur  pro-  (/)  Vide  3  Ed.  1,  c.  15;  23  Hen.  6, 

"  (Ure  uiptum,  and  his  fault  was  not  to  c.  9  ;   1  &  2  Ph.  &  M.  c.  13 ;  4  Ula. 

"  be  wrung  out  of  himself,  but  rather  Com.  298. 

'<  to  be  discovered  by  other  meant  and  ("1)2  Hal.  P.  C.  127. 

"  other  men."  («)  Sed  vide  2  &  3  Vict.  c.  71 ,  $. 
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bail  in  these,  is  regulated  by  modern  statutes,  aji  foUoM*: 
By  7  Geo.  IV.  c.  64,  s.  1,  when  any  person  shall  be  taken 
on  a  charge  of  felony  or  suspicion  of  felony  before  on« 
justice  of  the  peace,  and  the  charge  shall  be  supported  by 
positive  and  credible  evidence  of  the  fact,  or  by  such  evi- 
dence as,  if  not  explained  or  contradicted,  raises  a  strong 
presumption  of  guilt,  he  shall  be  committed  to  prison. 
But  if  the  evidence  shall  be  such  in  the  opinion  of  the 
justice  as  neither  to  raise  a  strong  presumption  of  guilt, 
nor  to  warrant  the  dismissal  of  the  charge,  the  prisoner  is 
to  be  then  taken  before  two  justices  of  the  peace  at  the 
least,  whose  powers  as  to  bailing,  whether  in  this  case  or 
in  the  case  of  the  prisoner  being  brought  in  the  first  in- 
T>efore  them,  are  very  ample,  and  indee<l  almost 
1.  For  by  5  &  6  Will.  4,  c.  33,  it  is  provided, 
that  it  shall  be  lawful  for  any  two  justices  of  the  peace 
le  or  other  shall  have  signed  the  warrant  of 
(,o) )  to  admit  any  person  or  persons  charged 
with  felony,  or  against  whom  any  warrant  of  commitment 
for  felony  is  signed,  to  bail,  in  the  manner  directed  by 
7  Geo.  IV.  c.  64,  in  such  sum  or  sums  of  money,  and  with 
such  surety  or  sureties,  as  they  think  fit,  and  notwithstand- 
in.:  such  person  or  persons  shall  have  confessed  the  matter 
luid  to  his  charge,  or  notwithstanding  such  justices  shall 
not  think  that  such  charge  is  groundless,  or  shall  think 
that  the  circumstances  are  such  as  to  raise  a  presumption 
of  guilt. 

Such,  as  the  law  now  stands,  is  the  power  of  the  justices 
of  the  peace  in  bailing  prisoners  brought  before  them  (p). 
It  is  to  be  understood,  however,  that  in  this  matter  the 

36.  M  le  ih«  po»«r  of  «  liacte  sugb  tl  tailtag  !•  tkk  mm.   1  Arch.  Jmu 

tfrti.  tiuiH  i«  ny  al  dw  mUrtfMiam  140. 

ftiM  tmnu,  10  adaiil  le  bail.  (f )  Tk«  oowt  btCMS  wkidi  •  pri< 

(•)  TW«  ver^t  eeljr  mm*  ilwt  if  mmt  «  >w|>l  kM  alee  fswtr  lo  bail 

iW  party  Waa  >aa«  >lw4y  eawiiuaJL  Uai.  aad  i«  aartaia  smw  Ika  cetaaar, 

■sgiMmia  mmtn  ba  aWiffar  oUwr  ■■fialiaia.  4Bl.Caai. 


oaa  af  ikaaa  wha  aJIwwsiJa  a4aik      197. 
la  bail.   TWj  4o  aat  caaiaa  iIm  paaac 
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court  of  queen's  bench  exercises  a  paramount  jurisdiction ; 
having  authority  to  bail,  not  only  in  cases  where  the 
charge  is  originally  before  that  court,  but  also  in  ca^es 
where  it  is  brought  before  justices  of  the  peace,  and  bail 
is  refused  by  them.  Nor  is  there  any  limit  whatever  to 
the  power  of  the  queen's  bench  in  this  particular;  for 
Qt  is  agreed  that  that  court  (/>),  or  any  judge  (9)  thereof, 
in  time  of  vacation,  may  bail  for  any  crime  whatsoever,  be 
it  treason  (r),  murder  («)  or  any  other  offence,  according  to 
the  circumstances  of  the  case.]]  It  is  not  usual,  however, 
for  this  court  to  admit  to  bail  in  any  case  of  felony,  unless 
there  is  a  strong  presumj)ti()n  of  the  innocence  of  tlu*  purtv 
charged. 

Upon  bail  being  accepted,  the  magistrate  is  required  by 
7  Geo.  IV.  c.  64,  ss.  2,3,  to  certify  the  bailment  in  writing, 
and  to  bind  by  recognizance  all  such  persons  as  know  or 
declare  any  thing  material  touching  the  charge,  to  appear 
at  the  next  court  of  oyer  and  terminer  or  gaol  delivery,  or 
superior  criminal  court  of  a  county  palatine  or  sessions  of 
the  peace,  at  which  the  trial  is  intended  to  be,  then  and 
there  to  prosecute  or  give  evidence  against  the  party  ac- 
cused ;  and  the  magistrate  is  also  to  subscribe  all  such  exa- 
minations, informations,  bailments  and  recognizances,  and 
deliver  the  same,  or  cause  them  to  be  delivered,  to  the 
proper  officer  of  the  court  in  which  the  trial  is  to  be,  before 
or  at  the  opening  of  the  court.  And  by  6  &  7  Will.  IV. 
c.  1 14,  it  is  also  provided,  that  persons  held  to  bail,  or 
committed  for  any  offence,  shall  be  entitled  to  demand,  on 

(p)  2  lost.  189 ;  Utch.  12  ;  Vaugh.  council.     1  Anders.  298. 

157  ;  Comb.  11),  298;   1  Com.  Dig.  (i)  "  /«  omnibus  pUteitis  dt  ft- 

495.  "  Ionia  toUt  aceuuitut  per  pl*gio$  di- 

(9)  Skin.  683;   Salk.  105;    R.  v.  "  mitti,  prttterquam  in  placito  de  ho- 

Dalton,  Sua.  911  ;  1  Com.  Dig.  497.  "  mieidio."  (Glan.  1. 14,  c.  1.)  "  Sei- 

(r)  In  the  reigo  of  Queen  Elizabeth  "  endum  tamtn  quod,  in  hoe  pUcilo, 

it  was  the  uoaaimous  opinion  of  the  "  non  tolet  occumIum  per  plegiM   di- 

jadges,   that  no  court  could   bail    a  "  mitli,  nisi  ei  regitc  potestatit  bene- 

person  committed  on  a  charge  of  high  "  ficio."    (Ibid,  c.3.) 
traairOB  by  any  of  the  queen's  privy 
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payment  of  a  reasonable  sum,  copies  of  the  examination 
upon  which  they  haTe  been  held  to  bail  or  committed. 

Where  no  bail  is  allowed,  or  none  can  be  found  by  the 
party,  [[be  is  to  be  committ<>d  to  the  county  ^ol]]  or  house 
of  correction  (0>  [[by  the  mitUmtu  of  the  justice,  or  warrant 
under  his  hand  and  seal,  containing  the  cause  of  his  com- 
mitment, there  to  abide  till  delivered  by  due  course  of 
law  ( It).  But  this  imprisonment  is  only  for  safe  custody, 
and  not  for  punishment ;  therefore,  in  this  dubious  interval 
between  the  commitment  and  trial,  a  prisoner  ought  to  be 
used  with  the  utmost  humanity,  and  neither  be  loaded  with 
needless  fetters,  or  subjected  to  other  hardships  than  such 
as  arc  absolutely  requisite  for  the  purpose  of  confinement]] 

(l)  6&6  Will.  4,  c.  38.  ft.  3.  As  to  At  to  Um  txpaMW  of  conveying  tb* 

tk«  prinm  to  whiek  tb«  ooinniilment  p*rtj  to  prison,  3  Jac.  I,  c  10;  27 

Miobt,  aMaUoS  Hea.  4,  c.  10;  31  Geo.  2.  c.  3. 

Car.  2.  cc  t.  IS;  6  Geo.  I.  e.  19.  («)  2  Hale.  P.  C.  122  ;  Hawk.  P. 

a.  2.  AMiiBCM«o(bot««flMerfrwi.  C.  b.  2,  c.  16,  a.  18. 
4  &  6  WiU. 4.  e.  t1,m  1,2. 
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CHAPTER  XVIII. 

OF  THE  SEVERAL  MODES  OP  PROSECUTION. 


QTnK  next  step  towards  the  punishment  of  offenders  is 
their  prosecution,  or  the  manner  of  their  formal  accusation ; 
and  this  is  either  upon  a  previous  finding  of  the  fact,  by 
an  inquest  or  grand  jury,  or  without  such  previous  finding: 
the  former  way  is  either  by  presentment  or  indictment. 

I.  A  presentment,  generally  taken,  is  a  very  compre- 
hensive term,  including  not  only  presentments  properly  so 
called,  but  also  inquisitions  of  office  and  indictments  by  a 
grand  jury.  A  presentment,  properly  speaking,  is  the 
notice  taken  by  a  grand  jury,  of  any  offence  from  their 
own  knowledge  or  observation  (a),  without  any  bill  of  in- 
dictment laid  before  them  at  the  suit  of  the  crown :  as  the 
presentment  of  a  nuisance,  a  libel  and  the  like,  upon  which 
the  oflficer  of  the  court  must  afterwards  frame  an  indict- 
ment (.&)  before  the  party  presented  can  be  put  to  answer  it. 
An  inquisition  of  office  (c)  is  the  act  of  a  jury,  summoned 
by  the  proper  officer,  to  inquire  of  matters  relating  to  the 
crown,  upon  evidence  laid  before  them.]]  Such  inquisi- 
tions [[may  be  afterwards  traversed  and  examined  (d) ;  as 
particularly  the  coroner's  inquisition  of  the  death  of  a  man 
when  it  finds  any  one  guilty  of  homicide ;  for  in  such  cases 
the  offender  so  presented  must  be  arraigned  upon  this  in- 
quisition, and  may  dispute  the  truth  of  it ;  which  brings 
it  to  a  kind  of  indictment,  the  most  usual  and  effectual 

(•)  Lamb,  Eireoarcb.  1.  4,  c.  5.  (c)  Vide  sop.  p.  40. 

(»)  2  laaL  739.  (</ )  Jenris  on  Coroners,  282. 
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[[means  of  prosecution,  and  into  which  we  will  therefore 
inquire  a  little  more  minutely. 

II.  An  indictment  is  a  written  accusation  of  one  or  more 
persons  of  a  crime  or  misdemeanor,  preferred  to  and  pre- 
sented upon(e)  oath  by  a  grand  jury.  To  this  end  the 
•'  every  county  is]]  directed,  by  a  precept  issued  for 
;...  ,....,..>»e,  Qto  return  to  every  session  of  the  peace,  and 
every  commission  of  oyer  and  terminer  and  of  general  gaol 
(i«'livery,  twenty-four  good  and  lawful  men  of  the  county, 
some  out  of  every  hundred,  to  inquire,  present,  do  and 
execute  all  those  things  which,  on  the  part  of  our  lady  the 
queen,  shall  then  and  there  be  commanded  them  (/).]]  At 
the  sessions  of  the  peace  their  qualification  is  farther  re- 
gulated by  Stat.  6  Geo.  IV.  c.  60,  s.  I,  and  is  the  same  as 
required  for  common  jurors  in  the  trial  of  civil  causes  (g). 

.\'   ts  of  oyer  and  terminer  or  gaol  delivery,  their  quali- 

I  IS  not  absolutely  defined  by  law:  Qhey  ought  to 

be  freeholders,  but  to  what  amount  is  uncertain  (A).    How- 
'    y  are  usually  gentlemen  of  the  best  figure  in  the 
I).    As  many  as  appear  upon  this  panel  are  sworn 
upon  the  grand  jury,  to  the  amount  of  twelve  at  the  least, 
and  not  more  than  twenty-three  (j),  that  t\\   '  ly  be  a 

majority  ;  whi^n  number,  as  well  as  the  coi  n  itself, 

we  find  exactly  described  so  early  as  the  laws  of  King 
Ethelred  (A) : — "  Exeant  senhre*  duodecim  thanif  et  prtt" 
"  fectus  cum  eis,  et  jurent  svper  ianetMarium  quod  ei*  im 
**  maniu  datur,  quod  nolint  uUum  innocentem  aceutaref  nee 
**  aliquem  noxium  celare."  In  the  time  of  King  Richard 
the  First  (according  to  llovedcn),  the  process  of  electing 
the  grand  jury,  ordained  by  that  prince,  was  as  follows  : 
four  knights  were  to  be  taken  from  the  county  at  large, 
who  chose  two  more  out  of  every  hundred,  which  two  as- 

(«)  la  iIm  «M«  of  QMiMn,  Mo-  (g)  VM«  Mp.  vd.  iii.  p.  800. 

f»»i>a»  —4 HtpamiMt, w  — y  ba wpoo  (A)  2  lUU,  P.  C.  16ft. 

soWw  lar— ilo«.    SMa<t4Will.4.  (0  Vuh  I  Chii.  Cr.  L.p.90e. 

«.48,«.89;aad««i7V)«ke.86.».9.  (j)  K.  •.  Mank.  0  Ad. «(  »U.  996. 

(/)  1  Halt,  P.  C.  164.  (k)  Witk.LL.ABfl.8u.  117. 
VOL.  IV.  B  B 
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[[sociated  to  themselves  ten  other  principal  freemen,  and 
those  twelve  were  to  answer  concerning  all  particulars 
relating  to  their  own  district.  This  number  was  probably 
found  too  large  and  inconvenient ;  but  the  traces  of  this 
institution]]  remained  till  very  recently ;  for  till  dispensed 
with  by  6  Geo.  IV.  c.  60,  s.  13,  it  was  held  to  be  necessary 
that  some  of  the  jury  should  be  summoned  out  of  every 
hundred  (A).  [This  grand  jury  are  previously  instructed 
in  the  articles  of  their  inquiry,  by  a  charge  from  the  judge 
who  presides  upon  the  bench.  They  then  withdraw  to 
sit  and  receive  indictments,  which  are  preferred  to  them  in 
the  name  of  the  queen,  but  at  the  suit  of  any  private  pro- 
secutor, and  they  are  only  to  hear  evidence  on  behalf  of 
the  prosecution  :  for  the  finding  of  an  indictment  is  only 
in  the  nature  of  an  inquiry  or  accusation,  which  is  after- 
wards to  be  tried  and  determined  ;  and  the  grand  jury  are 
only  to  inquire  upon  their  oaths,  whether  there  be  suffi- 
cient cause  to  call  upon  the  party  to  answer  it  (/).  A 
grand  jury,  however,  ought  to  be  thoroughly  convinced  of 
the  truth  of  an  indictment,  so  far  as  their  evidence  goes, 
and  not  to  rest  satisfied  merely  with  remote  probabilities  : 
a  doctrine  that  might  be  applied  to  very  oppressive  pur- 
poses (lit). 

The  grand  jury  are  sworn  to  inquire  omy  for  the  body 
of  the  county,  pro  corpore  comitatus,  and  therefore  they 
cannot  regularly  inquire  of  a  fact  done  out  of  that  county 
for  which  they  are  sworn,  unless  particularly  enabled  by 
act  of  parliament.     And  to  so  high  a  nicety  was  this  matter 

(k)  2  Hale,  P.  C.  164 ;  4  BI.  Com.  mtm  tbe  witoestes  pablicly  before  the 

303.  grand  jury,  wbeoever  it  had  been  re« 

(I)  Upon  an  indictment  for  high  qnested  by  thoae  who  proaecuted  for 

trearan  agaiatt  the  Earl  of  Sbaftea-  tbe  king.    3  Harg.  St.  Tr.  417.     But 

bury,  in  the  year  1681,  the  evidence  it  ia  apprehended  this  i«  the  last  in • 

waa  given  in  public  before  the  grand  atance  of  aoch  a  procedure.     Ch.  131. 

jury  at  the  Old  Bailey,  and  tb«  gea«  Com.  note.   It  aeema  that  an  improper 

tiemen  of  tbe  jury   eipreasing  8on«  mode  of  aweariog  tbe  witoeaaea  before 

donbts  vrith  regard  to  the  legality  of  a  grand  jury  will  not  vitiate  tbe  indict* 

tbe  proceeding.  Lord  C.  J.  Pemberton  ment.  R.  v.  Rusael,  1  Car.  &  M.  247. 
and  C.  J.  North  both  declared  that  it  (m)  Su  Tr.  iv.  183. 

had  always  been  tbe  practice  to  eza- 
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(rrie<l,  that  where  a  man  was  wounded  in  one 

, :  died  in  another,  the  offender  was  at  common 

law  indictable  in  neither,  because  no  complete  act  of  felony 
wa»  done  in  any  one  of  them  :]]  but  by  statute  2  &  3  Edw. 
VI.  c.  24,  he  might  be  indicted  in  tlie  county  where  the 
party  died,  and  by  statute  7  Geo.  IV.  c.  64,  repealing  that 
of  Edward  the  Sixth,  he  is  now  indictable  in  either  county. 
Also  by  statute  9  Geo.  IV.  c.  31,  s.  8(»i),  if  the  stroke  or 
poisoning  be  in  England,  and  the  death  upon  the  sea,  or 
out  of  England,  or  vice  versa ;  the  offenders  and  their 
accessaries  may  be  indicted  in  the  county  where  either 
the  death,  poisoning,  or  stroke  shall  happen.  [[And  so  in 
some  other  cases,  as  particularly  where  treason  is  com- 
mitted out  of  the  realm,  it  may  be  inquired  of]  in  the 
queen's  bench,  in  any  county  where  that  court  sits,  or 
under  a  special  commission  of  oyer  and  terminer,  Qin  any 
county  within  the  realm,  as  the  crown  shall  direct,  in  pur- 
suance of  statutes  26  Hen.  VIII.  c.  13;  33  Hen.  VIII. 
c.  2,  and  6  &  6  Edw.  VI.  c.  11  (o).]]  And  offences  com- 
mitted at  sea  or  within  the  admiralty  jurisdiction  may  by 
4  &  3  Will.  IV.  c.  36,  «.  22,  and  7  k  8  Vict.  c.  2,  be  inquired 
of  and  determined  in  our  own  courts  of  assize,  oyer  and 
terminer  and  gaol  delivery  (/>).  And  by  42  Geo.  III.  c.  85, 
offences  committed  by  persons  employed  in  any  public 
station  abroad,  may  be  prosecuted  in  the  queen's  bench  in 
England  {q).  In  addition  to  which,  there  are  to  be  found  in 
the  statute  book,  a  variety  of  other  and  more  specific  ex- 
ceptions from  the  general  principle,  introduced  from  time 
to  time,  to  prevent  the  failure  of  justice,  or  to  promote  its 
convenient  administration  (r).     It  is  also  provided  gene- 

(n)  Tbit  rapMlwl  •  fooMr  provf.  994.  ■)>  A«  to  rMtri$t,  ife.  i»  Km- 

•ioaipllMHaMdbct,tC««.l.  c31.  fnmdlmmd,  10  tc  11  Will.  3,  e.  36. 

(•)  AmiU*  mi  of  33  Hm.  8,  e.  •.  13.— A*  to  ^mimg  $kiin,tft.  Ml  ^ 

t3.isrtp«dadby9G«e.4.e.ai.  At  rmlm.  It  Om.  Z,  c%4,  ut.—At 

(l»)  Vid«  M^  p.  393.  IS  wHiimmmtn  fa  ImUm ,  13  0»o.  8. 

(f)  El  vMlt  II  «( 13  WUI.3.  c.  13;  e.  93.- At  to  mimtimg  mUitrt,  i^t^ 

•Kmi.31.  97O«o.3,e.70.«.f;  67C«o.3,e.7. 

(r)  SwMwthaaiiMMalartordM.  A»  to  tfmm  fiMt  ittmp  tu.  63 

31CJa.c.S.t.4.(«l3CkH.Cr.U».  (i««.3.  c.  109.  •.24;  66  0«».  3.  c 

BB  2 
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rally  by  7  Geo.  IV.  c.  64,  s.  9,  that  if  any  person  •ball 
counsel,  procure,  or  command  any  oV  tson  to  com- 

mit any  felony,  whether  the  same  h<  ly  at  common 

law,  or  by  virtue  of  any  statute,  the  offence  of  such  acces- 
sary may  be  inquired  of  by  any  court  which  has  jurisdic- 
tion to  try  the  principal  felon,  us  if  such  oflcnce  had  been 
committed  at  the  same  place  as  the  principal  felony, 
although  in  fact  committed  elsewhere;  and  that  in  case 
the  ofl'cnce  of  the  principal  felon  shall  be  committed  in 
one  county,  and  that  of  the  accessary  in  the  other,  that 
the  trial  may  be  in  either.  Also  by  section  12,  that  where 
any  felony  or  misdemeanor  shall  be  committed  on  the 
boundary  or  boundaries  of  two  or  more  counties,  or  within 
the  distance  of  five  hundred  yards  of  any  such  boundary 
or  boundaries,  or  shall  be  begun  in  one  county  and  com- 
pleted in  another,  every  such  felony  or  misdemeanor  may 
be  dealt  with  and  tried  in  any  of  the  counties («).  And  it  is 
enacted  by  4  &  5  Will.  IV.  c.  36,  s.  3,  as  to  all  offences 
committed  within  the  jurisdiction  of  the  "Central  Criminal 
Court"  (0,  that  the  whole  metropolitan  district  over  which 
it  extends  shall  be  considered,  for  the  purpose  of  indict- 
ment, as  one  county  (u).  And  by  38  Geo.  III.  c  52,  that 
where  an  offence  has  been  committed  within  the  county  of 
a  city  or  town  corporate  (»),  except  London,  Westminster, 

184.  ».  8.— At  to  Fortign  Kntistmtnt  Will.  4  4t  I  Vict.  c.  87,  t.  1.— A»  lo 

Act,  59  Geo.  3,  c.  69,  ».  9. — A>  to  murtUr  or  man$laiighttr   out  of  tha 

offtncM  b}i  piU)t$,  1  &  2  Geo.  4,  c.75,  roalm,  on  land,  9  Geo.  4,  c.  31,  t.  7. 

s.  22. — As  to  tMcafiM,  priun-brtaek,  — As  to  bigamy,  9  Geo.  4,  c.31,  s. 

and  mau,  4  Geo.  4,  c.  64,  «.  44.—  M.— As  to fmgtry,  Ifc,  11  Geo  4  & 

At  to  tmheuUmunt  fcy  public  offieeri,  1  Will.  4,  c.  66,  ».24.— As  to  offences 

2  Will.  4,  c.  4,  s.  5.— As  to  offences  against  the  Post  Office,  7  Will.  4  &  1 

relative  to  coin,  in  certain  cases,  2  Will.  Vict.  c.  36,  s.  37. 

4,  c.  34,  s.  15. — A%  lo  offences  against  (i)   As  to  this  section,  tide  R.  v. 

the  customs  and  esciu,  7  &  8  Geo.  4,  Mitchell,  2  Gale  &  D.  274. 

c  53,  s.  43 ;  3  &  4  Will.  4,  c.  63,  (t)  As  to  this  court,  vide  sup.  p. 

••.  77,  122.— As  to  offences  eommitttd  334. 

IN  coaches  or  tesuls.  7  Geo.  4,  c.  64,  (u)  The  jurisdiction  of  this  court 

t.  13. — As  to  the  offence  of  receiving  tlso  comprises  offences  committed  at 

$toltn  goods,  7  &  8  Geo.  4.  c.  29,  M.  tea,  vide  sup  p.  332. 

66,  76.— As  to  plundering  cargoes,  7  (c)  As  to  counties  corporate,  vide 

&  8  Geo.  4.  c.  29,  1. 18 ;  aed  ride  7  sup.  vol.  i.  p.  123. 
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or  the  borough  of  SouUiwark,  the  indictmeDt  may  be  pre> 
ferred  to  tlie  jury  of  the  next  adjoining  county(*).  More- 
over it  is  to  be  remarked  in  reference  to  this  subject,  that 
independently  of  legislative  provision,  it  is  in  the  nature  of 
some  oflences  to  admit  at  the  common  law  of  inquiry  and 
t  '  more  counties  than  one.  Thus  in  treason,  the  in- 
<.  i  may  be  in  any  county  in  which  any  one  overt  act 

can  be  proved  (y);  and  in  conspiracy,  in  any  county  in 
which  any  act  may  have  been  committed  in  furtherance 
of  the  common  design  (s).  So  if  a  man  commit  a  simple 
larceny  in  one  county,  and  carry  the  goods  with  him  into 
another,  he  may  be  indicted  in  either,  for  the  law  considers 
this  as  a  taking  in  both  (a). 

[[When  the  grand  jury  have  heard  the  evidence,  if  they 
think  it  a  groundless  accusation,  they  used  formerly  to 
endorse  on  the  back  of  the  bill,  "  ignoramus,"  or  we  know 
nothing  of  it:  intimating  that  though  the  fects  might 
possibly  be  true,  that  truth  did  not  appear  to  them  ;  but 
now  they  assert  in  English,  more  absolutely,  "  not  a  true 
"  bill,**  or  (which  is  the  better  way)  "  not  found,"  and  then 
the]]  bill  is  said  to  be  thrown  out,  and  the  Qparty  is  dis- 
charged without  fitrther  answer  (6).  But  a  fresh  bill  may 
afterwards  be  preferred  to  a  subsequent  grand  jury  (c). 

10  tb*  trial  of  offieocta  io  ae  bav«  aocb  proprrtjr,  m  if  b«  li«d 

co«nfie«  corponi*  aod  boravflia  g«-  actoally  aioWa  it  ibtri.    And  a  r*> 

Mnlljr,  aaa  abo  &1  Gcu.  9,  c.  100 ;  evivtr  of  atolto  pfoptrty  naay  ba  deaU 

60  Gao.  3,  c   U.  ».  3  i  7  Gao.  4,  e.  wilb  iq  tkat  part  of  tba  uailad  kiog* 

64.a.t6i6di6WUI.4.c.76.t.llS;  doaa  »bm  ha  tball  iwaiv*  tk«  prO' 

A  A(  6  VkL  e.  38.  P^ty.  aa  if  it  bad  bcea  origiaally 

(jr)  PiaBoa'a  cm*.  Faalar.  10.  alalaa  tbart. 

(•)  R.  V.  BriaM  aad  8coU,  4  Eaat,  (*)  If  Uia  bill  ba  throws  oM  bj 

164.  tba  uraad  jary.  tba  paity  raaM  ba  dia- 

(•)  I  Hala.  P.  C.  M7  ;  a  Ilala,  ebarfcd  wilbovt  tba  pajmanl  of  aay 

P.  C  16S  i  4  BL  C««.  306.    Aho  tea.    Vida  8  &9  Vict.  r.  114. 
by  dM  LMtmtj  Act.  7  &  8  G«».  4.  («)  If  Um  graod  jary  at  ib«  aaaiaas 


cS9,  a.  76.  if  p*«pafiy  ba  takn  ia      w  aaaiioM  ba«a  Uiivw*  eat  a  bill,  tbay 
••a  part  of  tba  wMiad  lisfdoa,  aad      eaaaol  lad  aaotbar  bill  apiaai  tba 


tba  aflMdaf  afWvaida  ba*a  it  ia  bia      aaaN  pctaaa  fiw  tba  taaia  affcaca,  at 
ia  aay  atbtr  part  of  tba      tba  aaaw  aafaM  or  a«aiaaa.    R.  «. 


aailad  khtgUm,  ba  nay  ba  daalt  mtik      iiaapbiaya.  I  Ct.  h  Mar.  601. 
fcr  thaft  ia  ikat  part  wba»a  ba  aball 
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Qlf  they  are  satisfied  of  the  truth  of  the  accusation,  they 
then  indorse  upon  it,  ''a  true  bill;"  antiently,  "billa 
vera."  The  indictment  is  then  said  to  be  found ;  and  the 
party  stands  indicted.  But,  to  find  a  bill,  there  must  at 
least  twelve  of  the  jury  agree ;  for  so  tender  is  the  law  of 
England  of  the  lives  of  the  subjects,  that  no  man  can  be 
convicted  at  the  suit  of  the  crown  of  any  capital  oflfence, 
unless  by  the  unanimous  voice  of  twenty-four  of  his  equals 
and  neighbours ;  that  is,  by  twelve  at  least  of  the  grand 
jury,  in  the  first  place,  assenting  to  the  accusation;  and 
afterwards  by  the  whole  petit  jury,  of  twelve  more,  finding 
him  guilty  upon  his  trial.  But  if  twelve  of  the  grand  jury 
assent,  it  is  a  good  presentment,  though  some  of  the  rest 
disagree  (</)•]]  And  the  indictment  when  so  found  (or 
not  found,  as  the  case  may  be)  is  then  returned,  or  [[pub- 
licly delivered  into  court,  and  the  finding  of  the  jury  openly 
proclaimed. 

Indictments  must  have  a  precise  and  sufficient  certainty,]] 
and  in  their  margin  as  well  as  in  their  body  they  con- 
stantly mention  the  county  in  which  the  offence  was  com- 
mitted ;  which  is  done  by  way  of  venue  (e),  that  is,  to  in- 
dicate from  what  county  the  jurors  came,  by  whom  the 
indictment  was  found.  In  the  body  also  of  this  instrument 
there  is  always  contained,  by  way  of  more  particular  venue, 
and  to  indicate  the  place  from  whence  the  petit  jury,  who 
are  afterwards  to  try  the  fact,  would,  according  to  the 
antient  usage,  have  been  summoned  (y*),  an  allegation  of  the 
town,  hamlet,  or  parish,  in  which  the  fact  is  supposed  to  be 

(d)  2  Hale,  V.  C.  161.  of  the  coonty,  and  not  even  from  any 

(c)  A*  to  t«Nu«  in  civil  caws,  vide  particular  hundred  within  the  tame, 

■up.  vol.  iii.  p  574.  The  practice  as  to  particular  venue, 

(/)  At  common  law,  the  petit  jory,  formerly  applied  to  civil  as  well  as 

who  are  to  try  the  fact  in  issue,  was  criminal  cases ;  bnt  by  Reg.  Gen.  Hil. 

■oramoned  from  the  particular  place  T.  4  Will.  4,  it  is  now  provided,  that 

where  the  fact  in  itaue  occurred.  Vide  uo  venue  shall  be  staled  in  the  body  of 

Hawk.  P.  C.  b.  2,  c.  23,  s.  92.     But  the  declaration,  or  in  any  subsequent 

this  principle  has  been  long  obmlete ;  pleading.     The  county  in  the  margin 

and  by  6  Geo.  4,  c.  50,  s.  13,  they  are  of  the  declaration  is  therefore  the  only 

DOW  to  be  sammooed  from  the  body  venue  laid. 
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committed  ( jr),  at  well  m  of  the  day  of  its  commiaaioD. 
It  doea  not,  however,  seem  at  the  present  day,  neceaaary  to 
lay  a  particular  ▼enue(A).  And,  in  general,  a  mis-statement, 
aither  as  to  the  particular  venue  or  the  day,  has  never  been 
deemed  material  in  modem  practice,  provided  the  place 
be  within  the  jurisdiction  of  the  court,  and  the  day  be  laid 
prerioua  to  the  finding  of  the  indictment  (i),  though  it  is 
otherwise  as  to  the  allegation  of  place^  where  it  is  intended, 
Qnot  merely  as  venue,  but  as  part  of  the  description  of  the 
fact.]]  And  occasionally  also  Qhe  time  may  be  very  mate- 
rial, where  there  is  any  limitation  in  point  of  time,  assigned 
for  the  proaecution  of  oflfenders ;  as  by  the  statute  7  Will. 
III.  c.  3,  which  enacts  that  no  prosecution  shall  be  had 
for  any  of  the  treasona  or  misprisions  therein  mentioned 
(except  an  aaaassination,  designed  or  attempted,  on  the 
person  of  the  sovereign),  unless  the  bill  of  indictment  be 
foand  within  three  years  after  the  oHence  committed  (j) ; 
and  in  case  of  murder,  the  time  of  the  death  must  be  laid 
within  a  year  and  a  day  after  the  mortal  stroke  was  given.]] 
In  other  respects,  also,  indictments  must  have  a  precise 
and  sufficient  certainty.  QBy  statute  1  Hen.  V.  c.  5,  all 
indictments  must  set  forth  the  christian  name,  simume, 
and  addition  of  the  state  and  degree,  mystery,  town  or 
place,  and  the  county  of  the  offender  (A) ;  and  all  this  to 
identify  his  penon ;]]  but  if  his  name  be  unknown,  and  he 
refuse  to  disclose  it,  an  indictment  against  him  as  a  person 
whoae  name  is  to  the  jurors  unknown,  but  who  is  per- 
sonally  brought  before  them  by  the  keeper  of  the  prison,  is 
sufficient  (/).  [The  offence  itself  must  also  be  set  forth 
with  clearness  and  certainty,  and  in  some  crimes  particular 
words  of  art  must  be  used,  which  are  so  appropriated  by 
the  bw  to  express  the  predie  idea  which  it  entertains  of 


(m)  Vi4t  R.  ».  BiwIm^  I  Car.  k  (A)  U  cm  af  aa  infcfwi  for 

M.  MS.  innhiMaBi  afsiaM  •  MrponllM.  in 

(*)  Attk.  Cr.  Pr.  at.  MM  oT  iMwpmiiM  My  ba  mmi. 

(0  4  bl.  Caai.  aoaL  tOalaliD.IM. 

(J)Tmm.t49.  (0  Aaaa.R.lkR.C.C.R.480. 
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Qtbe  offence,  that  no  other  words,  however  synonymous 
they  may  seem,  are  capable  of  doing  it.  Thus  in  treason, 
the  facts  must  be  laid  to  be  done  "  treasonably  and  against 
his  allegiance;"  antiently,  *' proditorii  et  contra  liyeanticB 
iua  debitum;'*  else  the  indictment  is  void.  In  indictments 
for  murder,  it  is  necessary  to  say  that  the  party  indicted 
"murdered"  (not  "killed"  or  "slew")  the  other,  which, 
till  the]]  statute  4  Geo.  II.  c.  26,  directing  all  proceedings 
at  law  to  be  in  EngliBh(A),  Qwas  expressed  in  I^itin  by  the 
word  "  murdravit."  In  all  indictments  for  felonies,  the 
adverb  "  feloniously,"  "felonice"  must  be  used ;  and  for 
burglaries,  also  "  burylariter"  or  in  English  "  burg- 
lariously," and  all  these  to  ascertain  the  intent.  In  rapes, 
the  word  "  rapuit,^*  or  "  ravished,"  is  necessary,  and  must 
not  be  expressed  by  any  periphrasis ;  in  order  to  render 
the  crime  certain.  So  in  larcenies  also,  the  words  "felonic^ 
cepit  et  asportavit,*'  "  feloniously  took  and  carried  away," 
are  necessary  to  every  indictment,  for  these  only  can  ex- 
press the  very  offence  (/)/]  In  addition  to  which,  we  may 
remark  that  where  the  offence  is  created  by  an  act  of  par- 
liament, the  very  words  of  the  act  containing  the  descrip- 
tion of  the  offence  should  be  exactly  pursued  (m).  In 
indictments  for  murder,  moreover,  it  is  usual  (n)  to  express 
Qthe  length  and  depth  of  the  wound,  in  order  that  it  may 
appear  to  the  court  to  have  been  of  a  mortal  nature ;  but 
if  it  goes  through  the  body,  then  its  dimensions  are  im- 
material, for  that  is  apparently  sufficient  to  have  been  the 
cause  of  the  death  ;  also,  where  a  limb  or  the  like  is 
absolutely  cut  off,  then  such  description  is  impossible.]] 
In  the  description  of  the  offence,  it  is  also  sometimes 
necessary  to  insert  an  allegation  of  value,  as  in  an  indict- 

(k)  Vide  sop.  vol.  iii.  p.  57 1 ,  n.  uniform,  and,  on  this  ground,  the  omi»- 

(/)  Vide  R.  V.  Crighton,  R.  &  R.  woo  to  desciibe  the  length  and  deplh 

C.  C   R  62.  of  ihe  wound  has  be«n  held  intuffi- 

(m)  Vide  R.p.  Jukea,  8  T.  R.536.  cient  to  aupport   a  motion  for  arreat 

(n)  The  course  of  precedent*  how-  of  judgment  after  *erdict  of  guilty. 

ever  on   tbia  subject    hu  nut   been  Moaley'acaae,  1  Moody,  C.  C.  97. 
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n)-  ^  irceny(o),  where  it  is  proper  to  state  the  value 

ot  :  -  -  Lig  stolen.  This  was  once  essential,  in  order  to 
show  whether  it  were  grand  or  petit  larceny,  and  though 
this  reason  has  now  ceased,  the  distinction  between  the 
two  kinds  of  larceny  being  abolished  (p),  it  is  still  proper 
to  adhere  to  the  antient  form,  in  order  to  show  that  the 
property  taken  was  of  some  assignable  value.  But  a 
▼ariance  between  the  allegation  and  the  proof  is  not 
material  as  regards  this  matter,  and  the  same  remark 
applies  to  the  description  of  the  wound  in  murder.  Lastly, 
it  is  necessary  in  general  in  all  indictments  whatsoever, 
to  allege  that  the  offence  was  committed  "  against  the 
peaceC^)"  of  our  lady  the  queen;  and  if  it  is  an  oflence 
created  by  statute,  or  made  by  statute  an  offence  of  a 
higher  nature,  it  should  be  charged  to  have  been  doue 
*'  contra  formam  statutif"  **  against  the  form  of  the  statute" 
(or  "  statutes"  (r),)  in  such  case  made  and  provided  («). 

It  is  material,  however,  to  notice  here  two  legislative 
enactments  of  modem  date,  by  which  the  inconveniences 
once  resulting  from  the  severity  of  the  law,  with  respect  to 
the  manner  of  charging  the  offence,  have  been  consider- 
ably alleviated.  The  first  of  these  is  the  statute  of  7 
Geo.  IV.  c.  64,  s.  20,  which  cures  certain  defects  af\er  the 
proceedings  have  arrived  at  a  certain  stage,  and  provides 
that  no  judgment  upon  any  indictment  or  information  for 
any  felony  or  misdemeanor,  whether  after  verdict  or  out- 
lawry, or  by  confession,  default  or  otherwise,  shall  be 
stayed  or  reversed  for  want  of  the  averment  of  any  matter 

(•)  !•  koMidda  abe,  it  w  Moal  to  (r)  Vidt  R  *.  Pin.  R.  &  R.  C.  C. 

■ui*  ib«  n\—  ot  tb«  w««poB  wilh      R.  436 }  R.  «.  Adans,  1  Car.  6t  Mar. 


wiiicb  iIm  oitaca  waa  eo»»ill>d,  ba>  190. 

caaM  tha  waapoa  baeawaa  farfaHad  (t)  Saa  tU  feDofriay  caaaa :  Walla 

M  Um  cTvar*  aa  a  daadaad.     Aa  !•  «.I(t«Maa, S Bars.  JtCraa. IBS;  R. 

daadaadk.  tida  aap.  vol.  iit.  p^  36.  ».  Paaiaaa,  1  Maod.  C.  C  313 ;  K. 

(^)  Vida  Mp.  p.  IflO.  a.  Lory  Bwry,  lM.«t  Rob.463i  R. 

(f )  Vida  R.  a.  Cook.  R.  &  R.  C.  *.  Blaa.  8  C.  &  P.  736 }  R.  a.  Polly. 

C.  R.  176  i    R.  ».  PriOffW.  a  M  Ai  I  (  .r.  &  Kir.  77. 
Hob.  876. 
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unneceMary  to  be  proved ;  nor  for  the  omiMion  of  the  words 
**  as  appears  by  the  record,"  or  "  with  force  and  arms/' 
or  "  against  the  peace  ;"  nor  for  the  insertion  of  the  words 
"  against  the  form  of  the  statute"  instead  of  "  against  the 
form  of  the  statutes,"  or  vice  versa  ;  nor  for  that  any 
person  or  persons  mentioned  in  the  indictment  or  infor- 
mation is  or  are  designated  by  a  name  of  office,  or  other 
descriptive  appellation,  instead  of  his,  her  or  their  proper 
name  or  names ;  nor  for  omitting  to  state  the  time  at 
which  the  offence  was  committed  in  any  case  where  time 
is  not  of  the  essence  of  the  offence ;  nor  for  stating  the 
offence  to  have  been  committed  on  a  day  subsequent  to 
the  finding  of  the  indictment  or  exhibiting  the  information, 
or  on  an  impossible  day,  or  on  a  day  that  never  happened ; 
nor  for  want  of  a  proper  or  perfect  venue,  where  the  court 
shall  appear  by  the  indictment  to  have  had  jurisdiction 
over  the  offence.  The  other  statute  referred  to  is  that  of 
9  Geo.  IV.  c.  15,  which  enacts,  that  it  shall  be  lawful  for 
any  court  of  oyer  and  terminer,  and  general  gaol  delivery, 
to  cause  the  record  in  any  indictment  or  information  for 
any  misdemeanor,  when  any  variance  shall  appear  between 
any  matter  in  writing  or  in  print  produced  in  evidence,  and 
the  recital  or  setting  forth  thereof  upon  the  record,  to  be 
forthwith  amended  in  such  particular;  and  thereupon  the 
trial  shall  proceed  as  if  no  such  variance  had  appeared. 

The  remaining  method  of  prosecution  to  which  we  for- 
merly referred,  is  that  which  dispenses  with  any  previous 
finding  by  a  jury  Qo  fix  the  authontative  stamp  of  veri- 
similitude upon  the  accusation.]]  An  instance  of  this,  by 
the  common  law,  [[was  when  a  thief  was  taken  with  the 
mainour,  that  is,  with  the  thing  stolen  upon  him  in  manu. 
For  he  might,  when  so  detected  flagrante  delicto,  be 
brought  into  court,  arraigned,  and  tried  without  indict- 
ment; as  by  the  Danish  law  he  might  be  taken  and 
hanged  upon  the  spot,  without  accusation  or  trial.  But 
this  proceeding  was  taken  away  by  several  statutes  in  the 
reign  of  Edward  the  Third,]]  so  that  the  only  species  of 
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ret: '  without  a  previous  indictment  or  pre- 

»eui  i  jurv,  now  ftccms  to  be  tliat  of  Infor- 

mation (/). 

[[III.  Informations  are  of  two  sorts :  first,  those  which 
are  partly  at  the  suit  of  the  crown,  and  partly  at  that  of  a 
subject ;  and,  secondly,  such  as  are  only  in  the  name  of 
the  crown.  The  former  are  usually  brought  upon  penal 
statutes,  which  inflict  a  penalty  upon  conviction  of  the 
ofl'ender,  one  part  to  the  use  of  the  sovereign,  and  another 
to  the  use  of  the  informer;  and  are  a  sort  of  qui  tarn 
actions,  (the  nature  of  which  was  explained  in  a  former 
Tolame(«),)  only  carried  on  by  a  criminal  instead  of  a  civil 
process ;  upon  which  we  shall  therefore  only  observe,  that 
by  the  statute  3 1  Eliz.  c.  5,  no  prosecution  upon  any  penal 
statute,  the  suit  and  benefit  whereof  are  limited  in  part  to 
the  crown,  and  in  part  to  the  prosecutor,  can  be  brought 
by  any  common  informer  after  one  year  is  expired  since 
the  commission  of  the  offence ;  nor  on  behalf  of  the  crown 
after  the  lapse  of  two  years  longer ;  nor,  where  the  for- 
feiture is  originally  given  only  to  the  crown,  can  such 
prosecution  be  had  after  the  expiration  of  two  years  from 
the  commission  of  the  offence. 

The  informations  that  are  exhibited  in  the  name  of  the 
•overeign  alone,  are  also  of  two  kinds  :  first,  those  which 
are  truly  and  properly  his  own  suits,  and  tiled  ex  officio  by 
his  own  immediate  officer,  the  attorney-general :  secondly, 
thoae  in  which,  though  the  crown  is  the  nominal  proee- 
eater,  yet  it  is  at  the  relation  of  some  private  person  or 
common  informer;  and  they  are  filed  by  the  king's  (or 
queen's)  coroner  and  attorney  in  the  court  of  king's  (or 
<|oeen's)  bench,  usually  called  the  master  of  the  crown 
office,  who  is  for  this  purpoee  the  atanding  officer  of  the 
public  (p).    The  object  of  the  sovereign's  own  prosecutions, 

(0  Him  it  *scI«mv«.  it  will  b«  ob>      vida  np^  p.  S06. 
mnmi,  of  Um  waiy  pwnn<iigi  (■)  8«p.  v*l.  ni.  p.  ^o. 

bclmajaMiMorJwteitrilMpMSSi         (•)  VUs  R.  •.  S^Oi.  4  B.  &  Ad. 
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[[filed  ex  officio  by  his  own  attorney-general,  are  properly 
Huch  enormous  mudemeanors  as  peculiarly  tend  to  disturb 
or  endanger  his  government,  or  to  molest  or  afl'ront  him  in 
the  regular  discharge  of  his  royal  functions.  For  offences 
so  high  and  dangerous,  in  the  punishment  or  prevention 
of  which  a  moment's  delay  would  be  fatal,  the  law  has 
given  to  the  crown  the  power  of  an  immediate  prosecution, 
without  waiting  for  any  previous  application  to  any  other 
tributiul ;  which  power,  thus  necessary  not  only  to  the  ease 
and  safety,  but  even  to  the  very  existence  of  the  executive 
government,  was  originally  reserved  in  the  great  plan  of 
the  English  constitution,  wherein  provision  is  wisely  made 
for  the  due  preservation  of  all  its  parts.  The  objects  of 
the  other  species  of  informations,  filed  by  the  master  of 
the  crown  office  upon  the  complaint  or  relation  of  a  private 
subject,  are  any  gross  and  notorious  misdemeanors,  riots, 
batteries,  libels,  and  other  immoralities  of  an  atrocious 
kind  (x),  not  peculiarly  tending  to  disturb  the  government, 
(for  those  are  left  to  the  care  of  the  attorney-general,)  but 
which,  on  account  of  their  magnitude  or  pernicious  ex- 
ample, deserve  the  most  public  animadversion.]]  In  such 
cases  as  these  the  course  is  for  the  party  grieved  to 
move  the  court  of  queen's  bench  for  a  rule  to  show  cause 
why  a  criminal  information  should  not  be  filed;  which 
motion,  in  case  of  libel,  must  in  general  be  supported  by 
an  affidavit  denying  the  truth  of  the  imputation  («).  This 
rule  is  served  on  the  defendant  according  to  the  ordinary 
course  of  practice  on  motions(y),  and,  if  no  sufficient  cause 
is  shown,  is  made  absolute,  and  an  information  filed  ac- 
cordingly. QAnd  when  an  information  is  filed  either  thus 
or  by  the  attorney-general  ex  officio,  it  must  be  tried  by  a 
petit  jury  of  the  county  where  the  offence  arises;]]  and 

861  ;  R.  V.  Eve.  5  Ad.  it  £1. 780  ;  R.  690. 

V.  Larrieu.7A.&  £.  277.     Ooe  tpe-  (z)  Hawk.  P.  C.  b.  2,  c.  26,  i.  1. 

cietof  such  iDrormatioD  it  that  in  the  (y)  At  to  motions,  vide *up.  vol  iii. 

nature  of  a  wiit  of  quo  vmrrttnto,  to  p.  679. 

which  we  had  occasion  to  refer  in  a  (i)  R.t).  Wright,  3  Chit.  Rep.  162. 

former  volume.     Vkle  sup.  vol.  iii.  p. 
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for  that  purpose,  udIom  the  case  be  of  such  importance 
as  to  be  tried  at  bar  (a),  it  is  sent  down  by  writ  of  nisi  prius 
into  that  county,  and  tried  either  by  a  common  or  special 
jury,  like  a  civii  action. 

QThere  can  be  no  doubt  but  that  this  mode  of  prosecu- 
tion by  information  (or  suggestion)  filed  on  record  by  the 
attorney-general,  or  by  the  coroner  or  master  of  the  crown 
office  in  the  court  of  queen's  bench,  is  as  antient  as  the 
common  law  itself.  For,  as  the  king  was  bound  to  pro- 
•ecute,  or  at  least  to  lend  the  sanction  of  his  name  to 
•  prosecutor,  whenever  a  grand  jury  informed  him  upon 
their  oaths  that  there  was  a  sufficient  ground  fur  instituting 
a  criminal  suit ;  so,  when  these  his  immediate  officers 
were  otherwise  sufficiently  assured  that  a  man  had  com- 
mitted a  gross  misdemeanor,  either  personally  against  the 
king  or  his  government,  or  against  the  public  peace  and 
good  order,  they  were  at  liberty,  without  waiting  for 
any  farther  intelligence,  to  convey  that  information  to 
the  court  of  queen's  bench  by  a  suggestion  on  record, 
and  to  carry  on  the  prosecution  in  his  majesty's  name. 
But  these  informations  of  every  kind  are  confined,  by 
the  constitutional  law,  to  mere  misdemeanors  only;  for 
wherever  any]]  felonious (6)  offence  Qis  charged,  the  same 
law  requires  that  the  accusation  be  warranted  by  the  oath 
of  twelve  men  before  the  party  shall  be  put  to  answer  it. 
And,  as  to  those  offences  in  which  informations  were 
allowed  as  well  as  indictments,  so  long  us  they  were  con- 
fined to  this  high  and  respectable  jurisdiction,  and  were 
carried  on  in  a  legal  and  regular  course  in  his  majesty's 
court  of  king's  bench,  the  subject  had  no  reason  to  com- 
plain. The  same  notice  was  given,  the  same  process  was 
issued,  the  same  pleas  were  allowed,  the  same  trial  by  jury 
was  had,  the  same  jadgmeot  was  given  by  the  same  judges, 

(a  )  Vid«  tap.  vol.  ill.  p.  668.  B«l  lb*  deetriM  tstnds  lo  Mmm*  g*> 

(*)  "  Any  tm^ial  attmem"  it  lU  Mrtlly,  wiMilMr  etpkai  «r  Mt.  Com. 

t«|itiwiaii  of  Btedwioot.   4  Bl.  Cook  Dig.  ••  loferaMitoa/*  A.  1  {    1  Ckiu 

F.aiO;  «  ftfo  t  Holt.  P.  C.  161.  C.  L.  644. 
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[[as  if  the  proMCtttion  had  originally  been  by  indictment. 
But  when  the  Htatute  3  lien.  VII.  c.  1,  had  extended  the 
jurisdiction  of  the  court  of  Star  Chamber,  the  members  of 
which  were  the  sole  judges  of  the  law,  the  fact,  and  tlic 
penalty;  and  when  the  statute  of  II  Hen.  VII.  c.  3,  had 
permitted  informations  to  be  brought  by  any  informer  upon 
any  penal  statute,  not  extending  to  life  or  member,  at  the 
assizes,  or  before  the  justices  of  the  peace,  who  were  to 
hear  or  determine  the  same  according  to  their  own  discre- 
tion ;  then  it  was  that  the  legal  and  orderly  jurisdiction  of 
the  court  of  king's  bench  fell  into  disuse  and  oblivion, 
and  Empson  and  Dudley  (the  wicked  instruments  of  King 
Henry  the  Seventh),  by  hunting  out  obsolete  penalties,  and 
this  tyrannical  mode  of  prosecution,  with  other  oppressive 
devices  (c),  continually  harassed  the  subject  and  shame- 
fully en^ched  the  crown.  The  latter  of  these  acts  was 
soon,  indeed,  repealed  by  statute  1  Hen.  VIII.  c.  6,  but  the 
court  of  Star  Chamber  continued  in  high  vigour  and  daily 
increasing  its  authority,  for  more  than  a  century  longer, 
till  finally  abolished  by  statute  16  Car.  I.  c.  10. 

Upon  this  dissolution  the  old  common  law((f )  authority 
of  the  court  of  king's  bench,  as  the  custos  morum  of  the 
nation,  being  found  necessary  to  reside  somewhere  for  the 
peace  and  good  government  of  the  kingdom,  was  again 
revived  in  practice  (c).  And  it  is  observable  that  in  the 
same  act  of  parliament  which  abolished  the  court  of  Star 
Chamber,  a  conviction  by  information  is  expressly  reckoned 
up  as  one  of  the  legal  modes  of  conviction  of  such  persons 
as  should  offend  a  third  time  against  the  provisions  of  that 
statute  (/).  It  is  true  Sir  Matthew  Hale,  who  presided  in 
this  court  soon  after  the  time  of  such  revival,  is  said  {g) 
to  have  been  no  friend  to  this  method  of  prosecution ;  and 
if  so,  the  reason  of  such  his  dislike  was  probably  the  ill 

(c)  1  Aod.  157.  1667);  FounUio's  case,  1  Sid.  152; 

(d)  5  PryDo's  case,  5Mod.  464.  Dudley '»  csm.  2  Sid.  71. 

(«)    Styl.  Rep.  217,  245  ;    Styl.  (/)  Stat.  16  Car.  I,  c.  10,  t.  6. 

PracL  tit. "  Information,"  p.  187  (edit.  (^)  Prynn't  case,  ubi  sup.  460. 
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[[uae  which  the  master  of  the  crown  office  then  made  of  hit 
authority,  by  pemiittiog  the  subject  to  be  harassed  with 
▼exatious  informations  whenever  applied  to  by  any  mali- 
cious or  revengeful  prosecutor,  rather  than  his  doubt  of 
their  legality,  or  propriety  upon  urgent  occasions  (A).  For 
the  power  of  filing  informations,  without  any  control,  then 
resided  in  the  breast  of  the  master,  and,  being  filed  in  the 
name  of  the  crown,  they  subjected  the  prosecutor  to  no 
costs,  though  on  trial  they  proved  to  be  groundless.  This 
oppressive  use  of  them  in  the  times  preceding  the  Revolu- 
tion occasioned  a  struggle  soon  afler  the  accession  of  King 
William  (i)  to  procure  a  declaration  of  their  illegality  by 
the  judgment  of  the  court  of  king's  bench.  But  Sir  John 
Holt,  who  then  presided  there,  and  all  the  judges,  were 
clearly  of  opinion  that  this  proceeding  was  grounded  on 
the  common  law,  and  could  not  be  then  impeached.  And 
in  a  few  years  afterwards  a  more  temperate  remedy  was 
applied  in  parliament  by  statute  4  &  5  VV.  &  M.  c.  18, 
which  enacts,  that  the  clerk  of  the  crown  shall  not  file  any 
information  without  express  direction  from  the  court  of 
king's  bench ;  and  that  every  prosecutor  permitted  to  pro- 
mote such  information  shall  give  security  by  a  recogni- 
sance of  twenty  pounds  to  prosecute  the  same  with  effect, 
and  to  pay  costs  to  the  defendant,  in  case  he  be  acquitted 
thereon,  unless  ^he  judge  who  tries  the  information  shall 
certify  that  there  was  reasonable  cause  for  filing  it ;  and, 
at  all  events,  to  pay  costs  unless  the  information  shall  be 
tried  within  a  year  afler  iasne  joined.  But  there  is  a  pro- 
Tiso  in  this  act,  that  it  shall  not  extend  to  any  other  infor- 
mations than  those  which  are  exhibited  by  the  master  of 
the  crown  office ;  and  consequently,  informations  at  the 
suit  of  the  crown,  filed  by  the  attorney-general,  are  nowise 
restrained  thereby.]] 

Betides  tbete  methods  of  protecution  there  formerly 


(ft)  liMBi.901)  ll.».8laffltof.      abi  Np^  i  CMik.  141  (  Fir.  S6I  i  R. 
1  M.  174.  9.  BwCbM,  I  tlwv.  106. 

(!)  M.  1  W.JkM.  Piyaa'sMMb 
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existed  another,  which  was  merely  at  the  suit  of  the  sub- 
ject, and  called  an  appeal,  demanding  piini  '  on 
account  of  the  private  injury  rather  than  the  pu  uce. 
This  proceeding,  though  leading,  in  case  of  conviction,  to 
the  same  punishment  as  if  the  offender  had  been  indicted, 
might  yet  be  remitted  by  the  private  prosecutor ;  and  pro- 
bably originated,  says  BlackstoneCj),  in  those  times  [[when 
a  private  pecuniary  satisfaction,  called  a  weregild {h),  was 
constantly  paid  to  the  party  injured,  or  his  relations,  to 
expiate  enormous  ofl'ences;  a  custom  derived  to  us,  in 
common  with  other  northern  nations,  from  our  ancestors, 
the  antient Germans;  among  whom,  according  to  Tacitus, 
"  luitur  homicidium  certo  armentorum  ac  pecorum  numero, 
recipitque  satisfactionem  universa  domus{l)."'2  Appeals 
were  allowed  in  murder,  larceny,  rape,  arson  and  may- 
hem (to).  They  were  not  however  confined  to  these  cases 
of  private  injury,  Qfor  it  was  also  antiently  permitted  to 
any  subject  to  appeal  another  subject  of  high  treason, 
either  in  the  courts  of  common  law  or  in  parliament,  or 
(for  treasons  committed  beyond  the  seas)  in  the  court  of 
the  high  constable  and  marshal  (n).     But  these  appeals 

(j)  4  Bl.  Com.  313.  ceased,  hj  cauting  the  former  to  give 

(fc)  Id  ourSaxoD  laws,  parlicuUrly  a  recompence.   Spenaer.  St.  of  Iceland, 

thoie  of  AtheUian,  (Judic.  Civ.  Luod.  p.  I5I3(ed.  Hughes).  And  lo  in  Tar* 

W  ilk.  71,)  we  find  the  several  were-  key  we  are  told  tkat  murder  is  generally 

gilds  for  homicide  established  io  pro-  compounded  for  by  a  pecuniary  pay- 

gressive  order,  from  the  death  of  the  ment  to  the  next  relations.     Lady  M. 

ceorl  or  peasant  to  that  of  the  king  W.  Montagu,  Lett.  42. 
himself.    Et  vide  Leges  Hen.  I.e.  12.  (m)    4  Ul.  Com.  p.  314.     Of  the 

(O  De  Mor.  Germ.  c.  21.     And  appeal  in  case  of  murder  we  may  re> 

in   another  place,  c.  12  :    "  Delietit,  mark,  that  it  might  be  brought  either 

"  pro  modo  panarum,  equorum  peeo'  by  the  wife  for  the  death  of  her  hus- 

"  rumijue  numero  ecnvicti  muUtantur,  band,  or  the  heir  male  within  four  de<- 

"  Pan  mulettt  regi  tel  eitiiati ;  part  grees  of  blood  for  the  deatti  of  his  an* 

"  ipti  qui   vxndinttur,  vel  prvpinquis  oestor.     Ibid. 

"  ejut,   txtntvitvr."      In    the    same  (n)  As  late  as  1631  there  was  a  trial 

manner,  by  the  Irish  Brehon  law,  in  by  battle  awarded  in  the  court  of  chi- 

case  of  murder,  the  Brehon,  or  judge,  valry,  on  an  appeal  of  treason  beyond 

was  used  to  compound   between  the  the  seas.     Donald  Lord  Rea  v.  David 

murdefcr  and   the  friends  of  the  de*  Ramsey,  Roshw.  vol.  ii.  part  ii.  p.  112. 
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for  treaaon  were,  in  the  opinion  of  Sir  M.  Ilale(o),  taken 
mwaybyfiEdw.  III.c.9;25Edw.  III.c.4;and  1  Hen.  IV. 
c.  14.  And  though  the  remaining  appeals  continued  in 
force  till  our  own  day  (p),  yet  now,  by  59  Geo.  111.  c.  46, 
it  ia  enacted,  that  it  shall  thenceforth  not  be  lawful  for 
any  peraon  to  sue  an  appeal  for  treason,  murder,  felony,  or 
other  oflfenoe ;  any  law  or  nai^  to  the  contrary,  uutwith- 
atanding. 

An  indictment  and  an  information,  therefore,  are  (with 
the  exceptions  already  noticed  under  the  head  of  summary 
OOOTictions)  the  only  methods  now  extant  in  the  laws  of 
Eng^fauid  for  the  punishment  of  offences ;  Qof  which  that 
by  indictment  is  the  most  general.  We  shall  therefore 
confine  our  subsequent  observations  principally  to  this 
method,]]  but  with  some  reference,  also,  as  occasion  may 
arise,  to  the  course  of  proceeding  by  information. 

(*)  I  Hal«.  p.  C.  349. 

(f)  8w  Abrakam  Tboroton  t  rue.  1  B.  &  Aid.  406. 


YOL.  IT.  C  0 


386  BOOK  VI.— OF  CRIMJ 


CHAPTER  XiX. 

OF  PROCESS  UPON  AN  INDICTMENT  :    AND  HEREIN 
OF  CERTIORARI. 


QWb  are  next,  in  the  fouKh  place,  to  inquire  into  the 
manner  of  issuing  process  (a),  after  indictment  found,  to 
bring  in  the  accused  to  answer  it.  We  have  hitherto  sup- 
posed the  offender  to  be  in  custody  before  the  finding  of 
the  indictment ;  in  which  case  he  is  immediately,  or  as 
Boon  as  convenience  permits,  to  be  arraigned  thereon.  But 
if  he  has  fled  or  secretes  himself,]]  so  as  to  avoid  the  oper- 
ation of  the  warrant,  or  if  no  warrant  has  ever  been  issued 
for  his  arrest,  or  if  no  commitment,  at  least,  has  taken  place, 
[[still  an  indictment  may  be  preferred  against  him  in  his 
absence :  since,  were  he  present,  he  could  not  be  heard 
before  the  grand  jury  against  it.  And  if  it  be  found,  then 
process  must  issue  to  bring  him  into  court,]]  to  appear,  or 
be  arraigned.  [[For  the  indictment  cannot  be  tried  unless 
he  appears,]]  according  to  the  rule  of  justice  in  all  cases, 
[[and  the  express  provision  of  statute  28Edw.  III.  c.  3,  in 
capital  ones,  that  no  man  shall  be  put  to  death  without 
being  brought  to  answer  by  due  process  of  law.]] 

In  general  the  process  for  treason  or  felony  is  by  writ 
of  capias  (6).  And  a  capias  may  also  issue  upon  indict- 
ments for  misdemeanor,  though  in  the  latter  case,  if  it  is 
intended  to  proceed  to  outlawry,  of  which  we  shall  have 
occasion  presently  to  speak  at  large,  this  capias  is  pre- 
ceded by  other  process  (c).      But  in  misdemeanors  it  is 

(a)  As  to  process  in  civil  cases,  vide      C.  195 ;  R.  v.  YaDdell.  4  T.  R.  521 ; 
•up.  vol.  iii.  p.  564.  1  Chit.  Cr.  L.  339. 

{b)  25  Edw.  3,  c.  14;  2  Hale.  P.  (c)  4  Bl.Com.  319. 
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abo  the  practice  upon  an  indictment  found  during  the 
aawiea  or  seMions,  to  iMue  a  bench  warranty  signed  by  a 
judge  or  two  justices  of  the  peace,  to  apprehend  the  de- 
fendant (^.  And  bystat480eo.  III.c.  58,  s.l,  whenever 
any  person  shall  be  charged  with  any  offence  (not  bang 
treaaoo  or  felony)  for  which  he  may  be  prosecuted  by  in- 
dictment or  information  in  the  court  of  queen's  bench, 
and  it  shall  be  made  appear  to  any  judge  of  the  same 
court,  by  certificate,  that  an  indictment  or  information  has 
been  filed  in  such  court,  against  the  party,  for  such  offence, 
it  shall  be  lawful  for  the  judge  to  issue  his  warrant  to 
bring  the  party  before  him,  in  order  to  his  being  bound, 
with  sufficient  sureties,  to  appear  and  answer  the  indict- 
ment or  information  («). 

Svppoting  the  defendant  not  to  be  found,  so  that  his 
apprehension  cannot  be  efifected  by  capitu  or  bench  war- 
rant, be  is  liable,  on  his  non-appearance  to  the  indictment, 
to  be  outlawed  {/).  The  first  process  for  this  purpose,  in 
caM  of  misdemeanor,  is  by  Qa  writ  of  venire  facias ,  which 
b  in  the  nature  of  a  summons,  to  cause  the  party  to  ap- 
pear ;  and  if  by  the  return  to  such  venire  it  appears  that 
the  party  hath  lands  in  the  county  whereby  he  may  be 
dittrained,  then  a  dbtreaa  infinite  shall  be  issued  from 
time  to  time  till  he  appears.  But  if  the  sheriff  returns 
that  he  baa  no  lands  in  his  bailiwick,  then  upon  his  non- 
appearance a  writ  of  capiat  shall  issue,  and  if  he  cannot 
be  taken  upon  tlie  first,  a  second  and  a  third  shall  issue, 
called  an  alias  and  a  pluries  capias.  But  on  indictments 
for  treason  and  felony,^  the  course  is  more  summary,  and 
a  cttpias  is  the  Arst  process.    [[After  the  several  writs  have 

{d)  1  CMt  Cr.  L.  S3S.  (/)  OvUawry  doM  do(  li«  agtiMl 

(«)  El  f  U*  M  to  pfVMM  la  can  of  a  twpwsliM,  or  a  paiuk*  or  a  koa« 

olwoaa  OMiwIiud  ia  eoaalki  ootpa  4mdi  aar  agriMl  a  paar,  amapt  fat 

fSMh  St  Go*,  t.  «•  US,  •.  4  i  aa4  ia  tfoaMa,filoaj«rbfoackof  thopoaoa; 

cata  af  aCM^Mt  ia<kirf  ia  oaa  part  aar  tgthts  aa  iaikal,  maim  fMrtaaa, 

af  i»  UaiiaJ  Kiigi— .  aad  ii ii|lit  IwMaay.    1  CUi.  Cr.  L.  MS.    As 

la  aaaikar  pan.  t4  Oaa.  t,  c.  M  (  U  la  aatlawij  la  «MI  oaaH,  vida  tapra, 

Oaa.  a.  e.  SI  i  44  Oaa. »,  e.  Mi  46  «aL  U.  p.  66» ;  t  Hala,  P.  C.  193. 

Gm.  3.  r.  01  ;   4S  Cm.  S    e.  &S,  •.!. 

oc2 
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Qiftued  in  a  regular  number,  according  to  the  nature  of 
the  respective  crimes,  without  any  effect,  the  offender 
shall   be   put   in  the  exigent,  in  order  to  his  outlawry, 
that  is,  he  shall   be  exacted,  proclaimed  or  required  to 
surrender  at  five  county  courts,]]  and  a  writ  of  procla- 
mation shall  also  be  issued  according  to  the  same  course 
as  is  observed  in  civil  cases  (^) :  Qand  if  he  be  returned 
quinto  exactus,  and  does  not  appear  at  the  fiflh  exac- 
tion or  requisition,  then  he  is  adjudged  to  be  outlawed 
or  put  out  of  the   protection   of  the   law :   so  that  he 
is  incapable  of  taking  the  benefit  of  it  in  any  respect, 
either  by  bringing  actions  or  otherwise.]]     The  forfeiture 
for  outlawries  upon  indictments  for  misdemeanors  is  the 
same  as  upon  outlawries  in  civil  actions  < A).     QBut  an 
outlawry  for  treason  or  felony  amounts  to  a  conviction 
and  attainder  of  the  offence  as  much  as  if  the  offender 
had  been  found  guilty  by  his  country  (t)'     His  life  is,  how- 
ever, still  under  the  protection  of  the  law,  so  that  though 
antiently  an  outlawed  felon  was  said  to  have  caput  lupinunif 
and  might  be  knocked  on  the  head  like  a  wolf  by  any 
one  that  should  meet  him  (k),  because  having  renounced 
all  law,  he  was  to  be  dealt  with  as  in  a  state  of  nature, 
when  every  one  that  should  find  him  might  slay  him  ; 
yet  now,  to  avoid  such  inhumanity,  it  is  holden  that  no 
man  is  entitled  to  kill  him  wantonly  or  wilfully ;  but  in  so 
doing  is  guilty  of  murder  (/),  unless  it  happens  in  the  en- 
deavour to  apprehend  him(i7i).     For  any  person  may  arrest 
an  outlaw  on  a  criminal  prosecution,  either  of  his  own 
head,  or  by  writ  or  warrant  of  capias  utlagatum,  in  order 
to  bring  him  to  execution.     But  such  outlawry  may  be 
frequently  reversed  by]]  plea,  or  by  writ  of  error,  according 
to  the  nature  of  the  case  :  but  in  the  case  of  felony,  the 
defendant  must  for  this  purpose  render  himself  into  cus- 
tody ;  and  may  then  take  any  technical  objection  to  the 

(;)  4  &  5  W.  &  M.  c.  23,  made  (Jlc)  Mirr.  c.4.  t.4;  Co.Litl.  128. 

perpetual  by  7  &  8  Will.  3.  c.  36,  ».  4.  (/)  1  Hale.  P.  C.  497. 

(h)  Vide  tup.  vol  iiu  p.  569.  (m)  Bncton,  I.  3.  (r.  2,  c.  II. 
(i)  3  Hale,  P.  C.  205. 
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regularity  of  the  process;  which,  if  allowed,  will  have  the 
efiiBCt  of  revening  the  outlawry,  and  enable  tlie  party  ac- 
cused to  plead  and  defend  himself  against  the  indict- 
ment (n).  In  one  instance,  indeed,  though  the  outlawry 
be  regular,  its  consequences  may  be  avoided  :  for  by  5  &  6 
Edw.  VI.  c.  11,  which  permits  outlawry  for  treason  to  be 
awarded  against  persons  residing  abroad,  if  a  person  so 
outlawed,  shall  within  one  year  yield  himself  to  the  chief 
justice,  and  offer  to  traverse  the  indictment,  he  shall  be 
admitted  so  to  do ;  and  being  acquitted  of  the  indictment, 
shall  be  discharged  of  the  outlawry. 

[Ttius  much  for  process  to  bring  in  the  oti'endcr  afler 
indictment  fuund,— during  which  stage  of  the  prosecution  it 
is,  that  writs  of  certiorari  facias  (o)  are  usually  had,  though 
they  may  be  had  at  any  time  before  trial,]]  (or,  as  it  seems, 
at  any  time  before  judgment  is  given,  and  even  afterwards, 
where  a  writ  of  error  does  not  lie)  (p),  Qto  certify  and 
remove  the  indictment,  with  all  the  proceedings  thereon, 
from  any  inferior  court  of  criminal  jurisdiction,  into  the 
court  of  queen's  bench  ;  which  is  the  sovereign  ordinary 
court  of  justice  in  causes  criminal,]]  and  has  consequently 
the  power  of  issuing  this  writ  to  any  court  of  rank  sub- 
ordinate to  its  own,  in  causes  of  this  description,  unless 
the  certiorari  be  taken  away  by  the  express  words  of  some 
act  of  parliament.  A  certiorari  is  frequently  granted 
Qfor  one  of  these  four  purposes :  either  1 ,  to  consider  and 
determine  the  validity  of  indictmen's,  and  the  proceedings 
thereon,  and  to  quash  or  confirm  them  as  there  is  cause  ; 
or,  2,  where  it  is  surmised  that  a  partial  or  insufficient 
trial  will  probably  be  had  in  the  court  below,  the  indict- 
ment is  removed  in  order  to  have  the  prisoner  or  defendant 
tried  at  the  bar  of  the  queen's  bench  or  before  the  justices 
of  MMt  prius :  or,  3,  it  is  so  removed  in  order  to  plead  the 
royal  pardon  there :  or,  4,  to  iaaoe  proceM  of  outlawry 

(•)  cut.  Cr.  L.  3di.  M»)  4  Bl.      337.  M  *•!.  UL  p.  7M. 
CMI.SSO.  (p)  l<MLCi.L.9m, 

(•)  A«  !•  tmlimwri,  tUc  Mps,  f. 
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[[against  the  ofTeDder,  in  those  counties  or  places  where  the 
process  of  the  inferior  courts  will  not  reach  him  (9).  Such 
writ  of  certiorari,  when  issued  and  delivered  to  the  it)> 
ferior  court,  for  removing  any  record  or  other  proceed- 
ing, as  well  upon  indictment  as  otherwise,  supersedes  the 
jurisdiction  of  such  inferior  court,  and  makes  all  subse- 
quent proceedings  therein  entirely  erroneous  and  illegal,]] 
(unless  the  court  of  queen's  bench  remands  the  record 
to  the  court  below,  to  be  there  tried  and  determined) ;  and 
the  trial  of  the  indictment,  after  removal  thereof  by  cer- 
tiorari, is  either  at  the  bar  of  the  court  of  queen's  bench 
or  at  nisi  prius,  according  to  the  course  in  a  civil  action  (r). 
QA  certiorari  may  be  granted  at  the  instance  of  either  the 
prosecutor  or  the  defendant ;]]  and  the  former  was  once 
entitled  to  demand  this  as  a  matter  of  right,  though  the 
application  of  the  latter  was  dependent  on  the  discretion 
of  the  court  («).  But  now  by  5  &  6  Will.  IV.  c.  33,  no 
certiorari  shall  issue  at  the  instance  of  the  prosecutor  or 
of  any  other  person  (except  the  attorney-general),  without 
motion  first  made  in  the  court  of  queen's  bench,  or  before 
some  judge  of  that  court,  and  leave  obtained,  in  the  same 
manner  as  where  application  is  made  on  the  part  of  the 
defendant :  and  moreover  the  defendants  shall,  before  the 
allowance  to  them  of  any  writ  of  certiorari,  enter  into  a 
recognizance  before  a  judge  of  the  queen's  bench  or  jus- 
tice of  the  peace,  in  such  sum  and  with  such  sureties  as  the 
court  or  a  judge  may  direct,  and  with  such  conditions  as 
are  contained  in  the  previous  statutes  5&6W. &M.c.  11, 

(9)  2  Hale,  P.  C.  210.  For  olher  Geo.4fic  nvm.4,c.70.  t.9,lhejodg. 
cases  in  which  this  couree  u  also  ment  in  »ach  canes  may  be  proDouoced 
adopted,  vide  Chit  Cr.  L.  372,  522;  duiiog  the  sittings  or  assizes  by  the 
R.  V.  Thomas,  4  M.  &  S.  442.  As  to  judge  befoie  whom  the  verdict  shall  be 
where  a  ceitiorari  will  nol  be  granted,  taken  ;  and  the  judgment  shall  be  in- 
tee  R.  c.  Mead,  3  D.&R.301.  As  to  dorsed  on  the  record,  and  afterwards 
tbe  practice  thereon,  see  R.  v.  Jowie,  entered  on  the  record  in  court ;  and  it 
6  A.  &  £.  539;  R.  v.  Higgins,  ib.  shall  be  lawful  for  the  judge  either  to 
554.  issue  an  immediate  order  for  execution, 

(r)  14  Hen.  6,  c.  1 ;  6  Hen.  8,  c.  6 ;  or  to  respite  the  execution,  &c. 

4Rep.  43;  2Hale,  P.  C.41.    By  11  (1)  4  Bl.  Com.  321. 
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tnd  8  &  9  Will.  III.  c.  33,  passed  in  relation  to  the  mdm 
•ubject.  In  addition  to  which  it  may  be  remarked,  that 
in  the  exercise  of  the  discretion  of  the  court,  a  certiorari 
Qis  seldom  granted  to  remove  indictments  from  the  jus- 
tices of  gaol  deliTery,  or  after  issue  found  or  confession  of 
the  fact,  in  any  of  the  courts  below  {t). 

At  this  stage  of  the  proceeding  also  it  is,  that  indicts 
ments  found  by  the  grand  jury  against  a  peer  must,  in 
consequence  of  a  writ  of  certiorari,  be  certified  and  trans- 
mitted into  the  court  of  parliament,  or  into  that  of  the 
lord  high  steward  of  Great  Britain  (a) ;  and  that  in  places 
of  exclusive  jurisdiction,  as  the  two  universities,  indict- 
ments must  be  delivered  up,  on  challenge  and  claim  of 
cognizance,  to  the  courts  therein  establbhed  by  charter, 
and  confirmed  by  act  of  parliament,  to  be  therein  respec- 
tively tried  and  determined  (x).^ 

Of  process  upon  informations  not  much  requires  to  be 
said.  In  general  the  course  of  proceeding  is  similar  to 
that  upon  indictments ;  but  the  first  process  is  by  writ  of 
nbjKtna  instead  of  venire^  and  if  the  defendant  does  not 
appear  on  this,  a  eapia«  is  awarded  (y).  Supposing  it  to  be 
necessary,  however,  to  proceed  to  outlawry,  the  first  pro- 
ceM  is  by  venire  facias,  as  in  the  case  of  an  outlawry 
upon  an  indictment  for  a  misdemeanor,  and  not  by  suh- 
pana{z ). 

(i)  Hawk.  P.  C.  b.  3,  c.  37.  t.  37 ;  (n)  Vide  tap.  p.  333. 

B.».G«7BM.Ban.749;  R.v.Ki^-  (x)  Vide  Mp.  p.  343. 

MM,  Cvmy.  383  ;   R.  t.  HairiMa.  (y)  1  Cbiu  Cr.  L.  805. 

1  Ckil.  lUp.  571.  (t)  Ibid.  8a6. 
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CHAPTER  XX. 

OF  ARRAIGNMENT  AND  ITS  INCIDENTS. 


The  appearance  of  the  offender  (enforced  by  the  methods 
pointed  out  in  the  last  chapter,  unless  he  appears  volun- 
tarily, or  is  already  in  custody,)  must,  in  general,  be  in 
person.  But  in  indictments  or  informations  in  the  court 
of  queen's  bench,  for  misdemeanors,  an  appearance  Ay 
attorney  is  allowed.  And  in  misdemeanors  generally, 
wherever  the  proceedings  are  instituted,  the  trial  of  the 
defendant,  after  he  has  once  appeared,  is  permitted  to  take 
place  in  his  absence  (a).  Immediately  on  the  appearance 
to  an  indictment,  the  offender  is  to  be  \jtrraigned  thereon  ; 
which  we  have  considered  as  the  fifth  stage  of  criminal 
prosecution. 

To  arraign  (b)  is  nothing  else  but  to  call  the  prisoner  to 
the  bar  of  the  court,  to  answer  the  matter  charged  upon 
him  in  the  indictment.  The  prisoner  is  to  be  called  to  the 
bar  by  his  name;  and  it  is  laid  down  in  our  antient 
books  (c),  that  though  under  an  indictment  of  the  highest 
nature,  be  must  be  brought  to  the  bar,  without  irons,  or 
any  manner  of  shackles  or  bonds,  unless  there  be  evident 
danger  of  an  escape,  and  then  he  may  be  secured  with 
irons.     But  yet  in  Layer's  case,  a.d.  1722,  a  difference  was 

(a)  4  Bl.  Com.  375  ;  1  ChiuCr.L.  (e)  Bract.  I.  3,  De  Coroo.  c.  18, 

411.  t.  3;  Mirr.  c.  5.  u.   I.  54;  Flet.  1. 

(6)  This  word  io  Latin  (nyt  Sir  1,  c.  31,  t.  1 ;  BriU.  c.  5;  SUundf. 

M.  Hale.  vol.  ii.  p.  216)  U  oo  other  P.  C.  78;  3  lost.  34;  Kel.   10;  2 

than   ad  ratUmem    ponere,    (and    in  Hal.  P.  C.  219  ;  Hawk.  P.  C.  b.  2. 

French  ad  reton,  ot  abbreviated  a  retn,)  c.  28.  t.  I. 
that  is,  to  call  to  account. 
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Qtaken  between  the  time  of  arraignment  and  the  time  of 
trial,  and  accordingly  the  priaooer  stood  at  the  bar  in 
chains,  during  the  time  of  his  arraignment  (</). 

When  he  is  brought  to  the  bar]]  in  treason  or  felony  Qhe 
is  called  upon  by  name  to  hold  up  his  hand  («) ;  which, 
though  it  may  seem  a  trifling  circumstance,  yet  is  of  this 
importance,  that  by  the  holding  up  of  his  hand  constat  de 
jtenomOffkud  he  owns  himself  to  be  of  that  name  by  which 
he  is  called  (/).  However,  it  is  not  an  indispensable  cere- 
mony ;  for  being  calculated  merely  for  the  purjwse  of  iden- 
tifying the  person,  any  other  acknowledgment  will  answer 
the  purpose  as  well ;  therefore,  if  the  prisoner  obstinately 
and  contemptuously  refuses  to  hold  up  his  hand,  but  con- 
fesses he  is  the  person  named,  it  is  fully  sufficient  {g). 

Then  the  indictment  is  to  be  read  to  him  distinctly  in 
the  English  tongue,  (which  was  law  even  while  all  other 
proceedings  were  in  Latin,)  that  he  may  fully  understand 
his  charge.  After  which,  it  is  to  be  demanded  of  him, 
whether  he  be  guilty  of  the  crime  whereof  he  stands  in- 
dicted, or  not  guilty. 

By  the  old  conmion  law,  an  accessary  could  not  be 
arraigned  till  the  principal  was  attainted]]  (that  is,  received 
judgment  of  death  or  outlawry),  Qunless  he  chose  it,  for 
he  might  waive  the  benefit  of  the  law,]]  or  unless  they 
were  tried  together,  in  which  case  the  jury  were  charged 
to  inquire  first  of  the  principal,  and  if  they  were  satisfied 
of  his  guilt,  then  of  the  accessary  (A).  But  otherwise  Qthe 
accessary  could  not  be  arraigned ;  for  non  conatitit,  whe- 
ther any  felony  was  committed  or  no,  till  the  principal  was 
attainted,  and  it  might  so  happen  that  the  accessary  should 
be  convicted  one  day,  and  the  principal  acquitted  the 
next,]]  which  would  be  contradictory.     But  by  statute  1 

(O  S<M  Tr.  vL  tM.     Bl  «y«  414.  41  A. 
Ha»i.P.C.  b.a.c.M.t.  1,*.<3){  (/)  3Hal.  P.  C.ai9. 

W«ilt*»  CMt,  1  LMck.  C.  C.  10.  (g)  R.  *.  lUtelilfc.  I  W.  Bl.  S. 

(«)  TW«  b  M  MMflioi  M  Um*         (A)  I  Hak.  P. 0.033;  FMt.»80{ 

la  Ite  CM  •(  •  pnr.   1  Cyt.  Cr.  L.  vkU  lUwk.  b.  3.  e.30,  •.46. 
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Ann.  c.  9  (now  repealed  by  7  Geo.  IV.  c.  64),  in  cm6  of 
the  pardon  of  the  principal  after  conviction,  and  in  other 
cases  therein  enumerated,  in  which  no  subsequent  trial 
could  be  had  of  the  principal,  the  accessary  might  be  pro- 
ceeded against  as  if  the  principal  felon  had  been  attainted, 
for  there  was  no  danger  of  future  contradiction.  And 
now,  by  the  statute  7  Geo.  IV.  c.  64,  just  mentioned,  the 
law  is  settled  as  follows :  that  any  accessary  before  the 
fact  may  be  indicted  and  convicted  either  as  such  acces- 
sary, together  with  the  principal  (which  is  indeed  the  UHual 
way),  or  after  the  conviction  of  the  principal;  or  may, 
whether  the  principal  shall  or  shall  not  have  been  pre- 
viously convicted,  or  shall  or  shall  not  be  amenable  to  jus- 
tice, be  indicted  and  convicted  of  a  substantive  felony  (/i ) ; 
and  also,  that  all  accessaries,  whether  before  or  afler  the 
fact,  may,  after  conviction  of  the  principal,  be  dealt  with 
as  if  the  principal  had  been  attainted,  notwithstanding  the 
death,  pardon,  or  other  delivery  of  the  principal,  before 
attainder  (i).  But  except  as  altered  by  the  statute,  the 
common  law  is  still  in  force ;  and  therefore  an  accessary 
after  the  fact,  unless  tried  with  his  principal,  is  still  enti- 
tled to  object  to  be  arraigned  until  after  the  conviction  of 
bis  principal. 

QWhen  a  criminal  is  arraigned  he  either  stands  mute  or 
confesses  the  fact ;  which  circumstances  we  may  call  inci- 
dents to  the  arraignment;  or  else  he  pleads  to  the  indict- 
ment; which  is  to  be  considered  as  the  next  stage  of  the 
proceedings.  But  first  let  us  observe  these  incidents  to 
the  arraignment — of  standing  mute,  or  confession. 

I.  Regularly  a  prisoner  is  said  to  stand  mute  when, 
being  arraigned  for  treason  or  felony,  he  either,  1 ,  makes 
no  answer  at  all,  or,  2,  answers  foreign  to  the  purpose,  or 
with  such  matter  as  is  not  allowable,  and  will  not  answer 
otherwise  (j).3     In  such  case  the  rule  of  the  antient  law 

(k)  Sect  9.  U)  He  wai  also  fouuerly  considered 

(i)  Sect  11.  ts  sUndiog  mute,  if,  upon  pieadtng  not 
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I,  that  ft  jury  was  to  be  impanelled  to  inquire  whether 
the  prisoner  stood  obstinately  mute,  or  was  dumb  ex  viri- 
iatiome  Dei.  If  the  latter  appeared  to  be  the  case  the 
judges  were  to  proceed  to  the  trial,  and  examine  all  points 
as  if  he  had  pleaded  not  guilty  (k).  But  if  found  to  be  ob- 
stinately mute,  then  in  treason  it  was  held  that  standing 
mute  was  equivalent  to  conviction ;  and  the  law  wuh  the 
same  as  to  all  misdemeanors.  But  upon  indictment  for 
f  '  'he  prisoner,  after  trina  admomitio,  and  a  respite  of  a 
t  i  >(,  was  subject  to  the  barbarous  sentence  of  peine 

forte  et  dure(l)^  viz.  to  be  remanded  to  prison  and  put 
into  a  low  dark  chamber,  and  there  laid  on  his  back  on 
the  bare  floor  naked,  unless  where  decency  forbade ;  that 
there  should  be  placed  upon  his  body  as  great  a  weight  of 
iron  as  he  could  bear,  and  more ;  that  he  should  have  no 
■utenance  save  only  on  the  first  day  three  morsels  of  the 
worst  bread,  and  on  the  second  day  three  draughts  of 
standing  water  that  should  be  nearest  to  the  prition  door ; 
and  that  in  this  situation  such  should  be  alternately  his 
daily  diet  till  he  diedy  or,  as  antiently  the  judgment  ran,  till 
he  answered  {m). 

fviltj,  Im  at  Um  MfM  tiiM  rafaaad  to  ud  citn  2  Intt.  179 ;  3  Hal.  P.  C. 
^1  kimMlf  mpm  tht  mmtry,  UmI  te.      «M ;  Hawk.  P.  C.  b.  3.  c.  30.  a.  I« ; 


r  iIm  aalMr  to  Iml  by  jwj.  3  Hal.  Suaodf.  P.  C.  1 49 ;  Ban.  63 ;  Emljn 

P.  C.ai6i  4  Bl.  Cmb.  334. 34a  B« I  oa  3  Hal.  P.  C.  333.  aod  Year  Book, 

•ow.  bj  alatatc  7  &  8  Uao.  4,  c.  38.  8  lian.  4.  3.     Hy   which  two  Uttar 

a.  I,  ba  (ball  bj  the  plea  of  oot  gailty,  authoriiica  it  would  appear  that  at  com. 
witbevt  aaj  farther  form,  be  deened  mo*  law  Ut*  alAodwg  aavte  in  (alooy 
••  beet  p«t  bimaalf  opon  bia  coaatty,  waa  a  coohaaiea  of  lb«  cbar|«.  Aa 
fcr  trial,  aad  tba  eaait  riMU  «d»  a  le  fw<M  /«ri«  tt  dmrt,  mmek  iafofa- 
Jary  Car  tba  trial  tt  aaeb  fartea  ac-  lioo  will  ba  fonod  in  Rae?aa'a  Eag.  L. 
aordiogly.  vol.  ii.  p.  134;  vol.  iii.  pp.  133.360, 

(li)  4  Bl.  Com.  834  ;  Hawlr    P  r-  418.    That  author  Uiioki  it  wai  iotro- 

b.  3,  c.  30,  a  7.  doced  aome  tima  between  6  Ilea.  3 
(I)    BUckttooa    raoMrba    on    tm*  and  3  Kdw.  I. 

p«ai*b«Mot.  that  it  tm  beta  doabted  («)  4  Bl.  Coa.  337 ;  Biitt.  c.  4 

wbalbar  it  eabaMad  at  iba  CMBMa  aad83i  Flet.l.l.e.S4.s.3S|  Hawk. 

Ia».  ariraa  ltra<aaa<  la  eBiMyiaBi  P.  C.  b.  9.  e.  SO.  a.  !«.    Plickrtiai 

af  UteUaiaiaWaata.  1.  tfidw.  I.e.  laaMiia  apoa  ibia  ftfaaga.piocaad 

13,  wbkbbaiUaksihtbMlwafiaiaQ,  tag.  ibat  it  ia  a  fiMlks  af  a  4Uhr» 
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Afterwards,  however,  it  was  provided  by  12  Geo.  III. 
c.  20,  that  standing  mute  in  felonies  should  be  equivalent 
to  a  conviction ;  and  now  by  7  &  8  Geo.  IV.  c.  28,  s.  2, 
it  is  enacted,  that  if  any  person,  being  arraigned  upon  or 
charged  with  any  indictment  or  information  for  treason, 
felony,  piracy  or  misdemeanor,  shall  stand  mute  of  malice, 
or  will  not  answer  directly  to  the  indictment  or  infor- 
mation (n),  in  every  such  case  it  shall  be  lawful  for  the 
court,  if  it  shall  so  think  fit,  to  order  the  proper  officer  to 
enter  a  plea  of  "  not  guilty"  on  behalf  of  such  person ; 
and  the  plea  so  entered  shall  have  the  same  force  and 
effect  as  if  such  person  had  actually  pleaded  the  same  (o). 
When  there  is  reason  to  doubt,  however,  whether  the  pri- 
soner is  sane,  a  jury  should  be  charged  to  inquire  whether 


eot  nature  from  the  rack,  or  quftiion 
to  extort  a  confeuion  frnm  crimi- 
nali,~-(fci«  having  beeo  only  uted  lo 
rompel  a  man  to  put  himself  upon 
hit  trial,  that  being  a  specie*  of  (rial 
itself.  As  to  the  rack,  he  says  (vol.  iv. 
p. 326)  that  "  it  is  utterly  unknown  to 
"  the  law  of  England,  though  once, 
"  vthea  the  Duket  of  Exeler  and 
"  Suffolk,  and  other  ministers  of  Hen. 
"  6,  had  laid  a  design  to  introduce  the 
"  civil  law  into  this  kingdom  as  the 
"  ruleofgovernment  from  the  beginning 
"  thereof,  they  erected  a  rick  for  tor- 
"  ture,  which  was  called  in  derision 
"  the  Duke  of  Exeter's  Daughter,  and 
"  still  remains  in  the  Tower  of  London 
"  (3  Inst.  35),  where  it  was  occa* 
"  tionally  used  as  an  engine  of  state, 
"  not  of  law,  more  than  once  in  the 
"  reign  of  Queen  Elizibeth.  But  when 
"  upon  the  assassination  of  VMIIiers, 
"  Duke  of  Buckingham,  by  Felton, 
"  it  was  proposed  in  the  Privy  Coun- 
"  cil  to  put  the  assassin  to  the  rack, 
"  in  order  to  discover  his  accomplices, 
"  the  judges  being  consulted,  declared 
"  unanimously,  to  their  own  honour 


"  and  the  honour  of  the  KugiiMi  i.>w, 
"  that  no  such  proceeding  was  allow- 
"  able  by  the  laws  of  England."  Mr. 
Ilallam  observes,  that  though  it  b« 
most  certain  that  the  English  law 
never  recognized  the  use  of  tortute, 
yet  there  were  many  instances  of  its 
employment  in  the  reign  of  Elizabeth 
and  James,  and  among  others  in  the 
case  of  the  Gunpowder  Plot.  He 
says,  indeed,  that  in  the  latter  part  of 
the  reign  of  Elizabeth,  "  the  rack  sel- 
"  dom  stood  idle  in  the  Tower,"  and 
cites  Lingard,  note  U,  for  a  specifica- 
tion of  the  diflerent  kinds  of  torture 
used.  Hall.  ConsU  Hitt.  vol.  i.  p.  201 ; 
vol.  ii.  p.  11. 

(n)  In  the  case  where  the  prisoner 
is  deaf  and  dumb,  he  may  be  com- 
municated with  by  signs,  or  the  in- 
dictment may  be  shown  to  biin,  with 
the  usual  questions  written  on  paper. 
See  Jones's  case,  1  Leach,  120  ; 
Thompson's  case,  2  Lewin,  137  ;  K. 
V.  Dyson,  7  Car.  &  P.  306  i  1  Chit. 
Cr.  L.  417. 

(o)  This  course  was  taken  in  R.  i;. 
Bitton,  6  Car.  &  P.  306. 
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ha  it  Moe  or  not  ip) ;  which  jury  may  cousist  of  any  twelve 
peraons  who  may  happen  to  be  present  {q) ;  and  upon  this 
issue,  the  question  will  be  whether  he  has  intellect  enough 
to  plead,  and  to  comprehend  the  course  of  the  proceedings. 
If  they  find  the  affirmatiTe,  the  plea  of  not  guilty  may  be 
entered,  and  the  trial  will  proceed  (r) ;  but  if  the  negative, 
the  provision  of  39  ic  40  Geo.  III.  c.  94,  s.  2,  is  then  ap- 
plicable, by  which  it  is  enacted,  that  insane  persons  in- 
dicted for  any  oH'ence,  and  on  their  arraignment  found  to 
be  insane  by  a  jury  lawfully  impanelled  for  that  purpose, 
so  that  they  cannot  be  tried  upon  the  indictment,  shall  be 
ordered  by  the  court  to  be  kept  in  strict  custody  till  the 
royal  pleasure  be  known. 

II.  [[The  other  incident  to  arraignment,  exclusive  of  the 
plea,  is  the  prisoner's  actual  confusion  of  the  indictment. 
Upon  a  simple  and  plain  confession  the  court  hath  nothing 
to  do  but  to  award  judgment:  but  it  is  usually  very  back- 
ward in  receiving  and  recording  such  confession,  out  of 
tenderness  to  the  life  of  the  subject,  and  will  generally 
advise  the  prisoner  to  retract  it  and  plead  to  the  indict- 
ment (s). 

But  there  is  anotlier  species  of  confession,  which  we  read 
much  of  in  our  antient  books,  of  a  far  more  complicated 
kind,  which  is  called  approvement ;  and  that  is,  when  a 
person,  indicted  of  treason  or  felony,  and  arraigned  for  the 

(f )  if  39  &  40  Gw.  3,  e.  94,  a.  suacM  io  which  penoot.  foand  lo  b« 

2.    Is  M««ml  esM*  dM  eoanc  ukM.  M«lt  bj  th*  vintstiM  of  Ood.  hav* 

wWa  Um  fiwamr  hu  tlMd  Mat*.  ht»  bsM  liW.  ud  bad  wHbm  pMtad 

bara  ta  pal  Arm  paiala  la  iba  jaiy ;  apaa  Ibaak  8aa Jaaaa'acaM,  1  Laacb, 


•m,  vbalbar  iba  priMsai  k  aiaia  ef  130  ;    Siaal'a  eaaa,  S  Laacb,  607. 

maSm  m  aa* ;  neaadly.  vbalbar  ba  Bat  ia  Blaclirtaaa'a  liaN  it  «aa  a  paiat 

rin  i>lMd  la  tba  ladktaMat  ar  Ml;  yal  aadatwilaad  wbalbcr  JadgaNat 

wbatbar  ba  U  af  tafciaat  ia*  af  daatb  eaald  ba  givaa  agaiaal  a  pi- 

.«.^..  la  eaaipfabaad  tba  caaiaa  af  aaaar  «ba  bad  savar  plaadad,  aad 

Iba  piacaadbif*.    R.  *.  Dpea.7  Car.  caaM  aaj  aaiblaf  ia  artaal  ot  jadg- 


hf.mti  R.a.Prilcbafd.ibid.30S.      aaal.    4  Bl.  Caai.  316;    3   iitia. 
(f )  I  CWl.  Cr.  L.  4«4.  P.  C.  817  (  al  vida  Ch.  Bl.  m  »mu, 

it)  Than  hMS  btw  wvaial  ia-         («)  1  Hala.  P.  CtSA. 
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Jjuaatj  doth  confess  the  fact  before  plea  pleaded,  and  ap- 
peals or  accuses  others,  his  accomplices,  of  the  same  crime, 
in  order  to  obtain  his  pardon.  In  this  case  he  is  called  an 
approvetf  or  prover,  probator,  and  the  party  appealed,  or 
accused,  is  called  the  appellee.  Such  approvement  can 
only  be  in  capital  offences,  and  it  is,  as  it  were,  equivalent 
to  an  indictment,  since  the  appellee  is  equally  called  upon 
to  answer  it ;  and  if  he  hath  no  reasonable  and  legal  ex- 
ceptions to  make  to  the  person  of  the  approver,  which  in- 
deed are  very  numerous,  he  must  put  himself  upon  his 
trial  by  the  country,  and,  if  found  guilty,  must  suffer  the 
judgment  of  the  law,  and  the  approver  shall  have  his 
pardon  ex  debito  justitice.  On  the  other  hand,  if  the  ap- 
pellee be  acquitted  By  the  jury,  the  approver  shall  receive 
judgment  to  be  hanged,  upon  his  own  confession  of  the 
indictment ;  for  the  condition  of  his  pardon  has  failed,  viz. 
the  convicting  of  some  other  person,  and  therefore  his  con- 
viction remains  absolute. 

But  it  is  purely  in  the  discretion  of  the  court  to  permit 
the  approver  thus  to  appeal  or  not;  and,  in  fact,  this 
course  of  admitting  approvements  hath  been  long  disused  ; 
for  the  truth  was,  as  Sir  Matthew  Hale  observes,  that 
more  mischief  arose  to  good  men  by  these  kinds  of  ap- 
provements, upon  false  and  malicious  accusations  of  de- 
sperate villains,  than  benefit  to  the  public  by  the  discovery 
and  conviction  of  real  offenders ;  and,  therefore,  in  the 
times  when  such  appeals  were  more  frequently  admitted, 
great  strictness  and  nicety  were  held  therein  (/) ;  though, 
since  their  discontinuance,  the  doctrine  of  approvements  is 
become  a  matter  of  more  curiosity  than  use.]] 

It  has  also  been  usual  for  the  justices  of  the  peace,  by 
whom  any  persons  charged  with  felony  are  committed  to 
gaol,  in  cases  where  it  has  appeared  probable  that  the  evi- 
dence would  otherwise  be  insufficient  to  obtain  a  convic- 
tion, to  hold  out  a  hope  to  some  one  of  the  accomplices, 

(0  2  Hale,  P.  C.  c  29 ;  Htwk.  P.  C  b.  2,  c.  24. 
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that  if  he  will  fairly  disclose  the  whole  truth  as  a  witoeis 
OQ  the  trial,  and  bring  the  other  offeDders  to  justice,  he 
shall  himself  escape  punishment.  Such  an  accomplice  is 
usually  said  to  be  admitted  to  become  queen*t  evidence ; 
bat  his  admission  in  that  capacity  requires  the  subsequent 
sanction  of  the  judges  of  gaol  delivery  (a).  Nor  will  any 
person  in  general  be  admitted  as  queen's  e?idence  if  it 
appear  that  he  is  charged  with  any  other  felony  than  that 
in  question  (0).  The  testimony  of  an  accomplice  is  in  all 
cases,  indeed,  regarded  with  just  suspicion  (x) ;  and  unless 
his  statement  is  corroborated  in  some  material  part  by  un- 
impeachable eridence,  the  jury  are  usually  advised  by  the 
judge  to  acquit  the  prisoner  (y) ;  and  if  the  accomplice, 
after  having  confessed  the  crime,  and  being  admitted  as 
qtwen's  evidence,  fails  in  the  condition  on  which  he  was 
so  received,  by  refusing  to  give  fair  and  full  information, 
he  is  then  himself  liable  to  be  tried  for  the  offence,  and 
may  be  convicted  on  his  own  confession  (z). 

(«)  R.  t.  Rudd,  Cowp.  331.  ihiok  fil.oo  tbe  aompportod  iMlimoay 

(•)  3  C.  &  P.  411.     Vid«  R.  •.  of  anacooaplKC.    1  Phil.  E«.  30;  R. 

Lm.  R.  &  R.  C  C.  R.  361  i  R.  •.  V.  Hudngt.  7  C.  &  P.  152. 

Bnwtoa,  ibid.  464.  (t)  1  PhU.  E«.  79.    Upon  ■  trial 

(t)  Oa  UiitMibi«et  im  Um  nmukt  «t  Yorfc  b«fere  Mr.  Justic*  BoUar,  lb« 

of  Holt.  C.  J.  to  CkwMek'i  CMt.  4  sceompltM  denied  in  Iim  avidtMa  all 

St.  Tr.  604.  that  ba  had  bafois  coofMaad ;  apoa 

(jr)  1  Phil  Bv.Maditai.   And  wbieh  tha   priaoMr  ««a   aeqaillid. 

aalolbantaf«ertWeaaimatiMi«-  Bat  tba  jiMlfa  ordatad  aa  indietaaat 

qabai.  vida  R.  *.  Addia.  «  C.  &  P.  to  U  piaferrad  afaiaat  tba  accoatpliaa 

IM;  R.  a.  Wabb.  Md.M6;  R.*.  for  tha  aaM  eriM ;  and  aa  hb  pf*. 

lf«ai«a,7C.&P.S70;  R.«.Wilkaa.  viaM  mnfcMiiiB.  aad  athtt  ciicam. 

Md.  tn ;  I>Mpafd*t  caaa,  18  How.  ttaaeaa.  ba  was  coaviclad  and  aia- 

8L1V.488.    Itiabald.bewavar.tbat  oMad.  CbriatUa'a  Black.  {«  R«ii<. 
tba  jary  nuy  hgallj  oooricl,  if  tbaj 
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CHAPTER  XXI. 

OF  PLEA  AND  ISSUE. 


QWe  are  now  to  consider  the  plea  of  the  prisoner,]]  or  de- 
fendant, that  is,  the  [[defensive  matter  alleged  by  him  on 
his  arraignment,  if  he  does  not  confess  or  stand  mute. 
This  is  either — 1.  A  plea  to  the  jurisdiction.  2.  A  de- 
murrer (a).  3.  A  plea  in  abatement.  4.  A  special  plea 
in  bar ;  or,  6.  The  general  issue  (6).]] 

QI.  A  plea  to  the  jurisdiction  is  where  an  indictment  is 
taken  before  a  court  that  hath  no  cognizance  of  the  offence : 


(«)  It  htf  not  been  tboagbt  ma- 
terial to  alter  this  arrangement  of 
Blackttone's ;  but,  in  strictneu,  a  dt- 
murrer  it  not  a  plea.  It  i«  rather  an 
exception  taken  to  the  indiclmeat  or 
ioformatioo  an  a  reason  why  the  de- 
fendant should  not  be  compelled  to 
plead  to  its  allegations.  As  to  d<>murrer 
in  civil  cases  (to  which  this  is  equi- 
valent), «ide  sup.  vol.  iii.  p.  575. 

(b)  iiesidrs  these  pleas,  there  were 
formerly  the  decliuatory  pleas  (2  Hale, 
P.  C.  236)  of  tanetuary,  and  benefit 
of  cUrgy.  As  to  the  former,  we  may 
remaik  that  the  law  of  sanctuary  was 
introduced  and  continued  during  the 
superstitious  vmeration  paid  to  conse- 
crated ground  in  the  time  of  popery, 
and  existed  in  England  from  a  penod 
soon  after  the  conversion  of  the  Saxons 
to  Chnstiaaity.  (  Reeves's  Eog.  Law, 


vol.  i.  p.  19;  et  vide  ib.  vol.  iii.  p. 
137;  vol.  iv.  pp.  182,  314,  320.) 
The  statement  of  this  law  by  BUck- 
stoiw  (vol.  iv.  p.  332)  is  as  fol- 
lows : — "  If  a  person  accused  of  any 
"  crime,  except  treason  and  sacri- 
"  lege,  had  Bed  to  any  church  or 
"  churchyard,  and  within  forty  days 
"  after,  went  in  sack-cloth  and  con- 
"  feaaod  himself  guilty  before  the  coro- 
"  ner,  and  declared  all  the  parti- 
"  cular  circumstances  of  the  offence, 
"  and  took  the  oath  in  that  case  pro- 
"  vided,  viz.  that  he  abjured  the  realm, 
"  and  would  depart  from  thence  furth- 
"  with  at  the  port  which  should  be  as- 
"  signed  him,  and  would  never  return 
"  without  leave  from  the  king,  he  by 
"  this  means  saved  his  life,  if  he  ob- 
"  served  the  conditions  of  the  oath,  by 
"  going  with  a  cross  in  his  hand,  and 
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Qm  if  a  roan  be  uxlictcd  for  a  rape  at  the  sheriiTt  tourn  ; 
or  for  treason  at  the  quarter  seftsions.  In  these  or  similar 
cases,  he  nay  except  to  the  jurisdiction  of  the  court,  with- 
out answering  at  all  to  the  crime  alleged  (c).]]  But  a  formal 
plea  to  the  jurisdiction  is  of  rare  occurrence :  it  being 
competent  to  a  defendant  to  bring  forward  this  sort  of 
objection  in  some  cases  by  way  of  demurrer,  or  by  motion 
in  arrest  of  judgment ;  in  others  under  the  general  issue  (</)• 

II.  ^A  demurrer.  This  is  incident  to  criminal  casea  as 
well  as  civil,]]  when  the  fact  as  alleged  is  allowed  to  be 
true,  but  the  defendant  takes  exception,  in  point  of  law,  to 
the  sufficiency  of  the  indictment  or  information,  on  the  face 
of  it :  as  if  he  insists  that  the  fact  as  stated  is  no  felony, 
treason,  or  whatet'er  the  crime  is  alleged  to  be.  [Thus,  for 
instance,  if  a  man  be  indicted  for  feloniously  stealing  a 
greyhound  :]]  which  is  an  animal,  not  the  subject  of  larceny 
at  common  law  (e),  and  the  stealing  whereof  is  not  made 
felony  by  any  statute,  but  only  a  misdemeanor  (/).  Qln 
this  case  the  party  indicted  may  demur  to  the  indictment, 
denying  it  to  be  felony,  though  he  confesses  the  act  of  taking 
the  animal.]]    If  on  demurrer  to  an  indictment,  the  point  of 

"  wiUk  %\\  eonvcoimt  tpeed,  lo  iIm  Bvcb   »bndg«d  bj  Uit  •Uiattt  26 

"  port  MMgocd.  tod  embarfciof.     F«r  Hen.  8,  c  13;  37  Hen.  8,  c.  19,  ud  33 

"  if  dnriag  Uim  forijr  dajrt'  pnnl«|«  of  Ilea.  8.  c.  13  ;  tod  now  bj  ibe  ■uimo 

"  uoctury,  or  o«  bio  tmA  lo  tbo  ■••  31  Jac.  1,  c.  38.  all  privilege  of  »aoc- 

"  aido,  Im  wm  oppraboadad  »ad  ar*  toarj,  and  abjoraiioocooacqueot  there- 

"  raigavl  is  aay  eo«it  for  Urn  Iblooy,  apoa,  w  irtMriy  taboo  awaj  aod  abo- 


*'  boRMfbtplaadtboprieiloioofaaBe- 

"  toarjr,  aod  bod  a  hgbt  lo  bo  ro-  Aa  lo  htm^t  tfehrgif,  vide  aop.  pp. 

"  maodod  if  lakes  o«t  agaioM  bit  irill."  131 .  133,  tt  pool.    We  aball  ooly  r«* 

(Mirr.  e.  I .  a.  13 ;  Hawk.  P.  C.  b.  3,  aark  bere.  that  tboogh  it  migbt  be  ibo 

flb93.)  Boibjrtbiaabjoiaiioobiablood  oobjoetof  a  ploo.it  waa  aot  oaoallj 

waa  attaiaiod.  aod  bo  forMlod  all  bio  bro^t  Ibnrard  is  ibat  abapa,  b«t  ia 

fooda  sad  eboltola.  (Hawk.  P.  C.  b.  S,  arreot  of  jodfaooC 

c  9.  a.  44.)  Tbo  iMaoaily  of  tboao  («)  3  Hd.  P.  C.  M«. 

aooMaoriaa,  wUdi  MiiKU  aol  oalj  (d)  R.  *.  Pooniloj.  1  T.  R.  S16 ; 

oT  cbwrboa  and  dMvthjMda.  b«l  of  R.  v.  JobMoa.  6  Eaai.  683. 

cortaia  o«bor  piMaa  ta  earioaa  poita  (#)  Vide  aopra.  p  166. 

of  iMa  Uafdoa,  via.  la  WoauataMor.  (/ )  8  Ji  9  Vicl.  e.  47. 

WdlB,  Korwiea.  Yo»k,  tie.  woa  vary 

TOI..  IV.  O  0 
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law  be  adjudged  for  the  defendant,  and  the  objection  be 
on  matter  of  substance,  the  judgment  is  that  he  be  diH- 
missed  and  dischar^^ed  :  if  the  objection  be  meroly  formal, 
then  that  the  indictment  be  quashed  (A).  On  the  other 
hand,  if  the  judgment  be  against  the  defendant,  and  the 
offence  for  which  he  is  indicted  be  not  capital,  such  judg- 
ment, it  would  seem,  is  final  (t).  And  even  in  capital  cases 
Qsome  have  held  (A),  that  if,  on  demurrer,  the  point  of 
law  be  adjudged  against  the  defendant,  he  shall  have 
judgment  and  execution  as  if  convicted  by  verdict]]  But 
by  modern  authorities  it  has  been  held,  that  he  shall  in 
such  case  be  allowed  to  plead  the  fjcneral  issue,  lur  '  , 
after  a  demurrer  determined  against  him  ;  or  at  In  ,  i 
may  demur  and  plead  over  to  the  indictment  at  the  same 
time  (/) ;  which  latter  doctrine  appeared  also  to  Black- 
stone  (ill)  [[the  more  reasonable,  because  it  is  clear  that  if 
the  prisoner  freely  discovers  the  fact  in  court,  and  refers  it 
to  the  opinion  of  the  court  whether  it  be  felony  or  no,  and 
upon  the  fact  thus  shown  it  appears  to  be  felony,  the 
court  will  not  record  the  confession,  but  admit  him  after- 
wards to  plead  not  guilty  (n).  And  this  seems  to  be  a 
case  of  the  same  nature,  being  for  the  most  part  a  mistake 
in  point  of  law,  and  in  the  conduct  of  his  pleading ;  and 
though  a  man  by  mispleading  may  in  some  cases  lose  his 
property,  yet  the  law  will  not  suffer  him  by  such  niceties 
to  lose  his  life.]]  Owing  to  this  uncertainty,  however,  as 
to  the  proper  form  of  judgment,  and  the  power  that  has 
been  allowed  to  defendants  of  urging  all  objections  upon 
the  general  issue,  or  by  motion  in  arrest  of  judgment,  as 
well  as  upon  demurrer,  (though  that  power  has  recently 
been  somewhat  abridged  (o), )  Qdemurrers  to  indictments 

(A)  1  Ch.  C.  L.  443,  444  ;  Aodr.  (m)  4  Bl.Com.  334.  et  vide  Hawk. 

147.  P.  C.  b.2,c.  31,u.  5.  6. 

(i)  Hawk.  P.  C.  b.  2.  c.  31,  «,  7.  (n)  2  Hal.  P.  C.  225. 

(fc)  Bro.  Pertrnptory, 66 ;  3  SUaodf.  (o)  The  tUtute  7  Geo.  4.  c. 64,  as. 

150,  C;  2  Inst.  178  ;  2  Hal.  P.  C.  20,  21.  conuiot    provisioot    (as  to 

257.  which,    vide  pott),   by  which  many 

(0  R.  t>.  Phelps.  1  C.  &  M.  181;  fonsal  objections  are  cured  after  ver- 

Ki.  Adam's   111.  QQft.  diet.  &c 
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[[are  seldom  used.^  It  is  however  not  unusual  to  take  a 
legal  objection  at  this  period  in  another  and  more  sum- 
mary shape,  by  a  motion  on  the  part  of  the  prisoner  to 
fmask  the  indictment.  But  it  is  not  the  practice  to  allow 
this,  except  in  a  very  clear  and  obvious  case  (p).  Where 
the  objection  is  not  of  that  description,  the  prisoner  is  left 
to  avail  himself  of  it  in  the  regular  course  by  demurrer,  or 
to  reaerve  it,  if  he  shall  be  so  advised,  to  a  later  period. 

in.  A  plea  in  abatement,  or  dilatory  plea,  is  founded 
on  some  matter  of  fact  extraneous  to  the  indictment,  tending 
to  show  that  it  is  defective  in  point  of  form ;  and  has  prin- 
cipally occurred  in  the  case  of  a  misnomer^  i.  e.  a  wrong 
name,  or  a  false  addition  to  the  defendant.  QAs  if  James 
Allen,  gentleman,  is  indicted  by  the  name  of  John  Allen, 
esqaire,  he  may  plead  that  he  has  the  name  of  James  and 
not  of  John,  and  that  he  is  a  gentleman  and  not  an  esquire.]] 
Bat  in  the  case  of  misnomer,  no  advantage  at  all  now 
accrues  to  the  defendant  by  a  plea  in  abatement ;  for  by 
7  Geo.  IV.  c.  64,  s.  19,  no  indictment  or  information  shall 
be  abated  by  reason  of  any  dilatory  plea  of  misnomer,  or 
of  want  of  addition,  or  of  wrong  addition  of  the  party 
oflfering  such  plea  ;  but  if  the  court  shall  be  satisfied,  by 
affidavit  or  otherwise,'  of  the  truth  of  such  plea,  it  shall 
forthwith  cause  the  indictment  or  information  to  be 
amended  according  to  the  truth,  and  call  upon  the  party 
to  plead  thereto,  and  proceed  as  if  no  such  dilatory  plea 
had  been  pleaded.  QLet  us  therefore  next  consider  a  more 
snbstantial  kind  of  plea,  viz. 

1\.  A  -p.  .il  |,|.  ,  HI  1.  Li  ;  w  liich  goes  to  the  meru!«  ot 
the  indi«  111..  1,; .  .,i,.l  _is.  - .»  i.  .i-.a  why  the  prisoner  ought]] 
to  be  discharged  from  the  prosecution.  [These  are]]  prin- 
cipally (g)  [[of  four  kinds.  A  former  acquittal ;  a  former 
conviction ;  a  former  attainder ;  or  a  pardon. 

(f)  I  Cliii.  C.  L.  IM.  pMWiarooMiywMdkiidferMiif 

(f )  la  lU  pMtiealar  MM  whcra  ■      p»irit  >  nmd  or  ■  kiUfa  f  pwilnly. 
dd2 
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[[1.  The  plea  of  au/rr/bu  acquit,  or  a  former  acquittal,  is 
grounded  on  tliis  universal  maxim  of  the  common  law  of 
England,  that  no  man  is  to  be  brought  into  jeopardy  (r) 
more  than  once  for  the  same  offence  :  and  hence  it  is  al- 
lowed as  a  consequence,  that  when  a  man  is  once  fairly  found 
not  guilty  upon  an  indictment  or  other  prosecution,  before 
any  court,  having  a  competent  jurisdiction  of  the  ortence(«), 
he  may  plead  such  acquittal  in  bar  of  any  subsequent 
accusation  for  the  same  crime.]]  This  however  applies 
only  to  an  acquittal  by  verdict  of  a  petit  jury  (0 ;  and 
therefore  if  a  man  be  committed  for  a  crime,  and  no  bill 
be  preferred  against  him,  or  the  bill  be  thrown  out  by  the 
^^nd  jury,  he  is  still  liable  to  be  indicted  (u).  It  applies, 
also,  only  to  the  case  where  the  6rst  indictment  was  not  sub- 
stantially erroneous.  For  if  it  were,  the  former  prosecu- 
tion is  no  bar,  because  the  life  of  the  defendant  was  never 
legally  in  jeopardy  (i;).  It  is  also  to  be  observed,  that  in 
general  the  crime  of  which  the  defendant  was  before  ac- 
quitted, must  be  identical  with  that  with  which  he  now 
stands  charged  :  but  upon  this  point  distinctions  of  much 
nicety  arise.  Thus  if  a  roan  be  acquitted  upon  an  indict- 
ment of  murder,  he  may  not  only  plead  autrefois  acquit  to 
a  subsequent  indictment  for  the  murder,  but  even  to  an 
indictment  for  the  manslaughter  of  the  same  person  ;  or 
e  converso,  if  he  be  indicted  for  manslaughter,  and  be  ac- 
quitted, he  shall  not  be  indicted  for  the  same  death,  as 
murder ;  for  the  two  cases  differ  only  in  degree,  and  the 
fact  is  the  same  {x).     So  if  he  be  indicted  for  a  murder,  as 

anoiber  kind  of  special  plea  io  bar  latnoct  o(  autrtfoU  acquit  pleaded  in 

occurs  :  for  the  parish  or  county  n^ay  a  case  of  misdemeanor,  R.  v.  Taylor, 

respectively  plead,  in  discharge  of  their  3  B.  &  C.  503. 

own  presumptive  liability,  that  some  (i)  Beak  *.  Tbyrwhit,  3  Mod.  194  ; 

other  party  is  liable  to  a  specisi  obli-  Hawk.  P.  C.  b.  2,  c.  35,  s.  10. 

gation  to  repair.    As  to  repairs  of  high-  (()  2  Hal.  P.  C.  243,  246;  Hawk, 

waya,  vide  supra,  vol.  iii.  p.  257,  259.  P.  C.  b.  2,  c.  35,  s.  6. 

(r)  "  Jeopardy  of  hu  lift."  U  the  (u)  1  Chit.  C.  L.  458  ;  2  Hal.  P. 

expression  of  Blackstone  (vol.  ir.  p.  C.  ubi  supra. 

335).    The  maxim,   however,  is  not  (r)  4    Rep.  45.  a.;  2  Hal.  P.  C. 

confined   to  capital  felonies,  but  ex-  393. 

tends  even  to  miiHiemeanors.     See  an  (x)  2  Hal.  P.  C.  246. 
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committed  on  a  certain  day,  and  afterwards  indicted  again 
for  the  murder  of  the  same  person  on  a  different  day,  he 
may  plead  autrefois  acquit,  and  aver  it  to  be  the  same 
felony  ;  for  the  day  is  not  material  (y).  On  the  other 
hand,  if  a  man  be  indicted  as  accessary,  and  acquitted, 
that  acquittal  will  be  no  bar  to  an  indictment  as  principal, 
nor  ^  eonrerso(z).  It  was  formerly  doubted,  indeed, 
whether  he  might  not  plead  an  acquittal  as  principal,  to  a 
second  indictment  charging  him  as  accessary  before  the 
fact ;  but  the  general  doctrine  is  now  held  to  apply  to  that 
case  also  (a).  For  though  the  otlence  may  in  some  respects 
be  considered  as  the  same,  the  prisoner  may  be  convicted 
under  the  second  indictment,  upon  facts  which  would  not 
have  warranted  his  conviction  under  the  first.  We  may 
conclude  our  remarks  on  the  subject  of  the  plea  of  ait/re- 
foit  acquit,  by  observing,  that  the  defendant  in  adopting 
this  plea,  usually  also  pleads  at  the  same  time  the  general 
issue,  denying  the  felony  charged  ;  and  if  the  former  plea 
is  found  against  him,  the  trial  proceeds  upon  the  second  (6). 

2.  [The  plea  o(  autrefois  convict,  or  a  former  conviction 
for  the  same  identical  crime,  b  a  good  plea  in  bar  to  an 
indictment :  and  this  depends  upon  the  same  principle  as 
the  former,  that  no  man  ought  to  be  twice  brought  into 
danger  for  one  and  the  same  crime ;  an^  is  governed  in 
general  by  the  same  rules  (c).]]  This  plea  applies  where 
upon  the  former  conviction  no  judgment  was  ever  actually 
given ;  but  supposing  it  to  have  been  followed  by  an  ac- 
tual judgment  of  death,  the  defendant  may  then  resort  to — 

3.  [The  plea  of  autrefois  attaint,  or  a  former  attain- 
der ((/)3  for  the  tame  crime ;  which  is  also  a  good  plea  in 

(f)  «  Hal.  p.  C.  U4.    Halt  iM^         (•)  H*»k.  P.  C.  b.  3. c. 36. a.  II ; 
dwik  M  of  K  ftnn  ev-      3  Hal.  P.  C.  U4  .  Fott.  361  ;  R.  r. 


-  taw.  »b«  caa  k*  b«l  mm  kUW."      BiickMM«|b.  1  M.  C.  C.  R.  477 ;  R. 
TIm  aaaa  law.  ktwm,  aa  ka  kiaMalf      *.  Pany.  7  C.  &  P.  i 


(iktd.).  appfiaa  la  aa  iadiet-  (ft)  Arck.  Cr.  L.  by  /atria.  Q<k  ad. 

■aat  af  lakkai^  ;  uiaafkk  ia  piiili      p.  91 ;  R.  «.  Skaao.a  Car.  fc  P.a&. 


aavatal  rabbavita  wmj  ba  ctm-  (e)  Hawk.  P.  C.  b.  9,  c.  30.  a.  10. 

aiktad  oa  aavtraJ  daj*.  (d)  Aa  lo  attatadUr.  vida  aap.  pf. 

(0  3  UaL  IV  '    ^M  3t7,3n.    El  vida  faal. 
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bar,  depending  upon  the  same  principle  and  governed  in 
general  by  the  same  rules  as  the  plea  of  autrefois  convict. 
It  might  formerly  indeed  have  been  pleaded  where  a  man, 
after  being  attainted  of  one  felony,  was  afterwards  indicted 
for  another  (e) ;  for  the  prisoner  being  considered  as  dead 
io  law  by  the  first  attainder,  and  having  therefore  already 
forfeited  all  that  he  had,  it  was  considered  as  Qabsurd  and 
superfluous  to  endeavour  to  attaint  him  a  second  time ;]] 
but  now  by  7  &  8  Geo.  IV.  c.  28,  s.  4,  it  is  enacted,  that 
no  plea  setting  forth  any  attainder  shall  be  pleaded  in  bar 
of  any  indictment,  unless  the  attainder  be  for  the  same 
oflence  as  that  charged  in  the  indictment. 

4.  QLastly,  n.  pardon  (f)  may  be  pleaded  in  bar,  as  at 
once  destroying  the  end  and  purpose  of  the  indictment,  by 
remitting  that  punishment  which  the  prosecution  is  calcu- 
lated to  inflict.  There  is  one  advantage  that  attends 
pleading  a  pardon  in  bar,  or  in  arrest  of  judgment,  before 
sentence  is  past,  which  gives  it  by  much  the  preference  to 
pleading  it  after  sentence  or  attainder.  This  is,  that  by 
stopping  the  jud<^nient  it  stops  the  attainder,  and  prevents 
the  corruption  of  blood,]]  which  follows  in  certain  cases,  oo 
conviction,  and  which  cannot  afterwards  be  purged  except 
by  act  of  parliament  (^).  [[But,  as  the  title  of  pardons  is 
applicable  to  other  stages  of  prosecution,]]  a  pardon  being 
pleadable  (according  to  the. period  at  which  it  is  obtained) 
not  only  in  bar  of  the  indictment,  but  after  verdict,  in 
arrest  of  judgment,  or  after  judgment,  in  bar  of  execution ; 
the  more  minute  consideration  of  them  shall  be  reserved, 
till  we  have  gone  through  every  other  title  except  only  that 
of  execution. 

[[Before  we  conclude  this  head  of  special  pleas  in  bar,  it 
will  be  necessary  to  observe,  that  though  in  civil  actions 
when  a  man  has  his  election  what  plea  in  bar  to  make,  he 
is  concluded  by  that  plea,  and  cannot  resort  to  another  if 
that  be  determined  against  him :  as  if,  on  an  action  of 
debt,  the  defendant  pleads  a  general  release,  and  no  such 

(e)  4  V'\.  Com.  336  ;  Hawk.  P.  C.  (/)  As  to  pardons,  vide  post, 

b.  2,  r.  30.  ( ;:)  4  Bl.  Com.  338. 
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QreloMe  oan  be  proved,  he  cfuiDot  afterwards  plead  the 
geoerml  i«sue,]]  jtim^iiaM  iMdebitatus  {h\  as  he  might  at 
first — [[for  he  has  made  his  election  what  plea  to  abide  by, 
and  it  was  his  own  folly  to  choose  a  rotten  defence :]]  yet 
in  criminal  prosecutions  for  felonies  (t)  that  rule  is  dis- 
regBrtie<l.  For  in  such  cases,  [[though  a  prisoner's  plea  in 
bar  XA  found  against  him  upon  issue  tried  by  a  jury,  or 
adjudged  against  him  in  point  of  law  by  the  court,  still  he 
shall  not  be  concluded  or  convicted  thereon,  but  shall  have 
judgment  of  respondeat  ouster ^  and  may  plead  over  to  the 
felony  the  general  issue,  not  guilty  (A).]]  For  the  law 
allows  many  pleas  by  which  a  prisoner  may  escape  the 
punishments  of  felony,  but  only  one  plea  in  consequence 
whereof  they  can  be  inflicted,  Qviz.  on  the  general  issue, 
after  an  impartial  examination  and  decision  of  the  facts, 
by  the  unanimous  verdict  of  a  jury.  It  remains  therefore 
that  we  consider — 

V.  The  general  issue,  or  plea  wi  ,.ui  </uilty.'2  This  is 
the  proper  form  wherever  the  prisoner  means  either  to 
deny  or  to  justify  the  charge  in  the  indictment ;  in  which 
case  a  special  plea  is  generally  improper.  Thus  Qon  an 
indictment  for  murder,  a  man  cannot  plead  that  it  was  in 
his  own  defence  against  a  robber  on  the  highway,  or  a 
burglar,  but  he  must  plead  the  general  issue,  not  guilty, 
and  give  this  sjiecial  matter  in  evidence.  For,  (besides 
that  these  pleas  do  in  eflect  amount  to  the  general  issue, 
since,  if  true,  the  prisoner  is  most  clearly  not  guilty,)  as 
the  facts  in  treason  arc  laid  to  be  done  proditorir  et  contra 
ligeamlut  sua  debitum^  and  in  felony,  that  the  killing  was 
done  felomiei ;  these  charges  of  a  traitorous  or  felonious 
intent  are  the  points  and  very  gist  of  the  indictment,  an<l 
must  be  answered  directly  by  the  general  negative,  not 
guilty,]]  the  eflfect  of  which   is,  that  on  the  one  hand  it 

(A)    A*   !•  Uiit    piM,  *M«  Mp.  dirimMit  or  isforiMiioM  for  mxmi*- 

«sl.  bi.  p.  577.  inMMri(R.r.T«yl«r.3B.&l\A02). 

(0   R.  t.  OibMB,  8  Vjui,    110.  IwtBg  CNifiMlly  Mtablubcd  oaly  t« 

TIm  b  cMSMd.  M  kUltd  ia  iIm  itti,  /mmrtm  *it^. 

to  fil«M».    It  4&m  mm  sfpljr  t«  m*  (k)  1  iUL  P.  ('.  3J9. 
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puts  the  prosecutor  to  the  proof  of  every  material  fact 
allied  in  the  indictment  or  information,  and  on  the  other 
it  entitles  the  defendant  to  avail  himnelf  of  any  defensive 
circumstances  as  amply  as  if  he  had  pleaded  them  in  a 
specific  form.  QSo  that  this  is,  upon  all  accounts,  the 
most  advantageous  plea  for  the  prisoner  (/).]] 

By  the  plea  of  not  guilty  the  prisoner  puts  himself  upon 
the  trial  by  jury  (n») ;  and  when  the  record  comes  after- 
wards to  be  made  up  (for  the  proceedings  ought  regularly 
to  be  recorded f  according  to  the  analogy  of  the  practice 
in  civil  cases  (n) ),  the  prosecutor  on  the  part  of  the  crown 
adds  the  similiter  (as  it  is  called)  by  the  words  that  he 
"  doth  the  like  (o)."  But  even  before  this  formal  entry 
the  similiter  is  supposed  to  be  added  by  the  prosecutor, 
immediately  on  the  plea  of  not  guilty  being  pleaded  by 
the  defendant  (p), — which  brings  the  parties  to  issue  (9). 
[[And  then  they  proceed,  as  soon  as  conveniently  may  be, 
to  the  trial,  the  manner  of  which  will  be  considered  at 
large  in  the  next  chapter.]] 


(0  2  Hal.  P.  C.  258.  At  to  the 
ma aner  of  pleading  this  plea,  aod  the 
regulations  of  recent  statutes  with  re- 
spect thereto,  vide  sup.  p.  394. 

(m)  The  defendant,  on  pleading  not 
guilty,  used  formerly  to  refer  the  matter 
expressly  to  the  trial  by  jury  ;  but  by 
7  &  8  Geo.  4,  c.  28,  si,  he  is  now 
to  be  deemed  to  do  so  (in  treason  or 
felony)  by  simply  pleading  not  guilty. 

(n)  Vide  sup.  vol.  iii.  p.  632. 

(o)  By  7  ic  8  Geo.  4,  c.  64,  s.  20, 
no  judgment  after  verdict  shall  be 
stayed  or  reversed  for  want  of  a  timi- 
lUtr.     Vide  sup.  p.  377. 

(p)  Other  ceiemonies  were  formerly 
obterved, — which  involve  the  true  ety- 
mology of  the  word  culprit.  When 
the  prisoner  pleaded  not  guilty,  nan 
eulpabilif,  or  nient  culpable,  it  was 
abbreviated  on  the  minutes  of  the  ronrt 
thus,  "  noM  (or  nient)  cut.,"  aod  the 
joining  of  issue  thereon  by  the  prose- 
cutor wM  expreMCd  by  the  abbrevia- 
tioD  "  prit ,"  the  precise  origin  of  which 


latter  expreasioo  is  somewhat  doabUuI. 
In  course  of  time  it  became  the  prac- 
tice for  the  officer  of  the  court  to  read 
aloud  these  words,  without  regard  to 
their  real  meaning  (which  was  begin- 
ning to  be  forgotten,  owing  to  the  dis- 
use of  law  French),  and  to  apply  them 
as  an  appellation  of  the  prisoner  him- 
self; for  when  a  prisoner  pleaded  not 
guilty,  the  officer  used  to  aay,  "  Cut' 
"  jfrit,  how  wilt  thou  be  tried  V  to 
which  the  latter  usually  added,  "  By 
"  God,  and  the  country,"  meaning  by 
a  jury.  (Vide  4  Bl.  Com.  339,  and 
note  by  Christian.)  Blackstone  also 
Ukes  occasion,  in  reference  to  this  sub- 
ject, to  remark  upon  another  corruptioo 
which  has  Uken  place  and  is  still  ob- 
servable in  the  law  French.  vtL  in  tba 
prologue  to  all  our  public  proclama- 
tions, oyn  or  hear  ye,  which  is  gene- 
rally pronounced  moat  unmeaningly 
oh!  yn/ 

(9)  As  to  issue,  vid«  sup.  vol.  iii. 
p.  680. 
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CHAPTER  XXII. 

OP  TRIAL  AND  CONVICTION. 


[The  several  methods  of  trial  and  conviction  of  offenders, 
established  by  the  laws  of  England,  were  formerly  more 
nnmeroos  than  at  present,  through  the  superstition  of  our 
Saxon  ancestors,  who,  like  other  northern  nations,  were 
extremely  addicted  to  divination,  a  character  which  Tacitus 
obserret  of  the  antient  Germans  (a).  They  therefore  in- 
vented certain  methods  of  purgation  or  trial,  to  preserve 
innocence  from  the  danger  of  false  witnesses,  and  in  con- 
sequence of  a  notion  that  God  would  always  interpose 
miraculously  to  vindicate  the  guiltless.]]  To  these,  though 
long  since  laid  aside,  some  notice  seems  to  be  due,  on 
eccoant  of  their  legal  and  historical  associations,  and  as 
matter  of  curiosity,  before  we  proceed  to  those  existing 
methods  which  constitute  the  proper  subject  of  the  chapter. 

QI.  The  moet  antient  (&)  species  of  trial  was  that  by 
ordeal  {c\  which  was  peculiarly  distinguished  by  the  appel- 
lation o(  jmdicitim  Dei,  and  sometimes  vulgaris  pwrgatio, 
to  dbtinguish  it  from  the  canonical  purgation,  which  was 
by  the  oath  of  the  party.  This  was  of  two  sorts  (</),  either 
^e-ordeal,  or  iM/tfr-ordeal,  the  former  being  confined  to 
peraons  of  higher  rank,  the  Utter  to  the  oommon  people  (e). 

(•)  Di  Mor.  0«rai.  10.  Utef  iMifad. 

1*)  LL.  Lw.  c.  77.  (W)  Mirr.  c.  3.  u  03. 

(•)  8mm  !•  tUt.  Tsra.  A»f  I.  8uu  («)  "  TtmHmr  m  pmrgmrt  n  y«i  »e. 

««L  ii.  yw  6n ;  Hail  Mid.  Ag.*ol.  ii.  "  eumlur,  ptr  Dtijttieimm;  ttilimt 

p.  406,  b  mhttk  ImI  wmk  ••  mtlamet  "  ptr  rmiidmm  /tmm,  w<  pmr  af  ■«■, 


•  gi«M  al  •  cWmb  •#  Lm4m  •■dw*       "  pn  dimnUmt»  ttmditi^mU  k*mimmm 
|M«C  Iks  MdMl  af  mM  «»ltr.  ia  •      "ptr  ftrrmm  mIWum,  <i  Jmtrit  ktmt» 


\  ti mutim,  b  iW  wif  o(  Hmry      "  liktr  ipttmfitam,dfimUritknt.'' 
ite  Bma*.  ud  m  bilara  tlMrais      -OUa«.  I  u  ^    i 
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[[Both  these  might  be  performed  by  deputy,  Imt  the  j»rm- 
cipal  was  to  answer  for  the  success  of  the  trial,  the  deputy 
only  venturing  some  corporal  pain  for  hire,  or  |)erhap8  for 
friendship  {f).  Fire-ordeal  was  performed  either  by  taking 
up  in  the  hand,  unhurt,  a  piece  of  red  hot  iron,  of  one,  two, 
or  three  pounds  weight;  or  else  by  walking,  bare  foot,  and 
blindfold,  over  nine  red  hot  plough-shares,  laid  1*1 
at  unequal  distances;  and  if  the  party  escaped  h<  , 
he  was  adjudged  innocent;  but  if  it  happened  otherwise, 
as  without  collusion  it  usually  did,  he  was  th<^  I 

as  guilty.     However,  by  this  latter  metho<l,  <[  i  i, 

the  mother  of  Edward  the  Confessor,  is  mentioned  to  have 
cleared  her  character,  when  suspected  of  familiarity  with 
Alwyn,  Bishop  of  Winchester  {g). 

Water-ordeal  was  performed,  either  by  plunging  the 
bare  arm  up  to  the  elbow  in  boiling  water;  and  escaping 
unhurt  thereby,  or  by  casting  the  person  suspected  into  a 
river  or  pond  of  cold  water;  and,  if  he  floated  therein 
without  any  action  of  swimming,  it  was  deemed  an  evi- 
dence of  his  guilt,  but  if  he  sank,  he  was  acquitted.  It  is 
easy  to  trace  out  the  traditional  relics  of  this  water-ordeal 
in  the  ignorant  barbarity  that  has  been  practised  in  many 
countries  to  discover  witches  by  casting  them  into  a  pool 
of  water,  and  drowning  them  to  prove  their  innocence. 
And  in  the  Eastern  empire  the  fire-ordeal  was  used  to  the 
same  purpose  by  the  emperor  Theodore  Lascaris,  who, 
attributing  his  sickness  to  magic,  caused  all  those  whom 
he  suspected,  to  handle  the  hot  iron ;  thus  joining,  as  has 
been  well  remarked  (/<),  to  the  most  dubious  crime  in  the 
world,  the  most  dubious  proof  of  innocence. 

And  indeed  this  purgation  by  ordeal  seems  to  have  been 
very  antient,  and  very  universal,  in  the  times  of  super- 
stitious barbarity.     It  was  known  to  the  antient  Greeks; 

(/)  This  it  still  expteatcd  io  that  {g)   Tho.    Rudboroe,   ilicU    Maj. 

cofDinoo  mode  of  •peecli,  "of  going  Wiatoo.  I.  4,  r.  I. 

through  fire  and  water  to  serve  «uo-  (k)  Sp.  L.  b    12,  c.  5. 
tber." 
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Qfor,  in  the  Antigone  of  Sophocles  (i),  a  person  sus- 
pected by  Creon  of  a  misdemeanor,  declares  himself  ready 
**  to  handle  hut  iron  and  to  walk  over  fire"  in  order  to 
mauife^it  Ins  iimocence;  which,  the  schuhast  tells  us,  was 
Uien  a  very  usual  purgation.  And  Grotius  {J)  gives  us 
■laoy  instances  of  waier-ordeal  in  Bithynia,  Sardinia,  and 
other  places. 

One  cannot  but  be  astonished  at  the  folly  and  impiety 
of  )>'  ing  a  oian  guilty  unless  he  was  cleared  by  a 

miruL  .  d  of  expecting  that  all  the  powers  of  nature 
should  be  suspended,  by  an  immediate  interposition  of 
Providence  to  save  tlie  innocent,  whenever  it  was  pre- 
sumptuously required  ;  and  yet  in  England,  so  late  as 
King  John's  time,  we  find  grants  to  the  bishops  and  clergy 
to  use  the  judicium  ferri,  aquttf  ei  ignis  (A).  And  both  in 
England  and  Sweden  the  clergy  presided  at  this  trial,  and 
it  was  only  performed  in  the  churches  or  in  other  conse- 
crated grounds;  for  which  Stiemhook(/)  gives  the  reason, 
"  non  defuit  illis  operre  et  labori*  pretium ;  semper  enim  ab 
**  ejusmodi  judicio,  atit/uid  lucri  sacerdotibus  obveni^bat." 
But,  to  give  it  its  due  praise,  we  find  the  canon  law  very 
early  declaring  against  trial  by  ordeal,  or  vulgaris  pur- 
gatio,  as  being  the  fabric  of  the  devil,  "  cum  sit  contra 
prtceeptum  Domini,  non  tentabis  Dominum  Deum  tuum{m),** 
Upon  this  an''  though  the  canons  themselves  were  of 

no  validity  iu  <  I,  it  was  thought  proper  to  disuse  and 

abolish  this  trial  entirely  in  our  courts  of  justice  (a  j  by  an 
act  of  pa  '  ■  in  the  third  year  of  Henry  the  Third,  ac- 

cording t  1    tward  Coke  (o) ;  or  rather  by  an  order  of 

the  king  in  council  {p). 

(i)  V.  S70.  . )  This  iMd  bMD  <I«M  la  Oro. 

(J)  Oa  N«aib.  V.  17.  Li  *id«  Mod.  mark  abet*  a  CMlaij  htton.    iled. 

Vw.  HUL  Ttt.  M0.  Ua.  IImi.  ntii.  10ft. 

(fc)  Spate.  Gla«.  436.  (•)  »  R«^  SS. 

(I)  DaJaia8«aa«.Ll.e.  8.  (p)   I   Ryab  Fad.  Sit;  Sftla. 


(«)  UteraL  put  t.  raaa.  t.  qa.  ft.      Glaai.  M6  i  S  Prya.  Rcc.  Affmi. 
4mt.  7  i  Dtem.  Ulk  3.  M.  «0.  c  9  i      30  i  SaU.  Cadai.  M.  43. 
MdOlaM-iM. 
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[[II.  Another  species  of  purgation,  somewhat  similar  to 
the  former,  but  probably  sprung  from  a  presumptuous 
abuse  of  revelation  in  the  ages  of  dark  superstition,  was 
the  cormedf  or  morsel  of  execration,  being  a  piece  of  cheese 
or  bread  of  about  an  ounce  in  weight,  which  was  conse- 
crated with  a  form  of  exorcism,  desiring  of  the  Almighty 
that  it  might  cause  convulsions  and  paleness,  and  find  no 
passage,  if  the  man  was  really  guilty,  but  might  turn  to 
health  and  nourishment  if  he  was  innocent  (^),  as  the 
water  of  jealousy  among  the  Jews(r)  was,  by  God's  spe- 
cial appointment,  to  cause  the  belly  to  swell,  and  the  tl»iL,lj 
to  rot,  if  the  woman  was  guilty  of  adultery.  This  corsned 
was  then  given  to  the  suspected  person,  who  at  the  same 
time  also  received  the  holy  sacrament  («),  if  indeed  the 
corsned  was  not,  as  some  have  suspected,  the  sacramental 
bread  itself,  till  the  subsequent  invention  of  transubstan- 
tiation  preserved  it  from  profane  uses  with  a  more  pro- 
found respect  than  formerly.  Our  historians  assure  us, 
that  Godwin,  earl  of  Kent,  in  the  reign  of  king  Edward 
the  Confessor,  abjuring  the  death  of  the  king's  brother, 
at  last  appealed  to  his  corsned,  "  per  buccellam  deglu- 
tiendam  abjuravit  (t),""  which  stuck  in  his  throat,  and 
killed  him.  This  custom  has  been  long  since  gradually 
abolished,  though  the  remembrance  of  it  still  subsists  in 
certain  phrases  of  adjuration  retained  among  the  common 
people  (u). 

These  two  antiquated  methods  of  trial  were  principally 
in  use  among  our  Saxon  ancestors.  The  next,  which]] 
remained  in  force  in  the  English  law,  till  its  abolition  by  a 
late  statute  (ir),  Qthough  very  rarely  in  use,)  owes  its  intro- 

(q)  Spelm.  Glo»».  439.  "  p*rmUtatur   u(   w  purgtt.  —  LL. 

(r)  Numb.  ch.  ».  C«nuU  c.  6. 

(i)  "  Si  quii  ttlteri  miniMtrantium  (()  logulph. 

"  aeeuutur   et    amieis    dettitutut  iit  (m)  Ai  "  I  will  take  the  sacrament 

"  eum  iarramenUiUt  non  kabtat,  vadat  upoa  it,"  "  May  this  morsel   be  mj 

"  ad  judicium  quod  Anglifi  dieitur  Ust,"  and  the  like. 

"  'coTf,ntd,'  el  Jiat  ticut  Deu$  velit,  (w)  59  Geo.  3,  c.  46.     This  statute 

"  niii  luptr  Miictum   corput  Domini  expreasijr  abolished  wager  of  battle  in 
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Qduction  among  us  to  the  princes  of  the  Norman  line;  and 
that 


III.  The  trial  by  battle^  duel,  or  single  combat  (x), 
which  was  another  species  of  presumptuous  appeal  to 
Providence,  under  an  expectation  that  Heaven  would  un- 
questionably nive  the  victory  to  the  innocent  or  injured 
I>aity.]3  This  obtained  in  appeals  (y),  and  in  approve- 
liiciits  (c),  and  also  in  the  civil  action  called  a  writ  of 
riuht(a).  [The  first  written  injunction  of  judiciarj'  combats 
t'  t  we  meet  with  is  in  the  laws  of  Gundebald,  a.d.  501, 
v\  ii;ch  are  preserved  in  the  Burgundian  code ;  yet  it  does 
not  seem  to  have  been  a  local  custom  of  this  or  that  parti- 
cular tribe,  but  to  have  been  the  common  usage  of  all  the 
northern  people  from  the  earliest  times  (6).]]  In  a  writ  of 
riuhi,  QwIhu  the  tenant  pleaded  the  general  issue,  viz. 
that  he  had  more  right  to  hold  than  the  demandant  to 
recover,]]  he  might  offer  to  prove  it  by  the  body  of  his 
champion  (c) ;  w  hich  tender  being  accepted   by  the   de- 

wrili  aC  ri|kl,  «a«l  ioeidtaullj  alio  ia      t.  1,  p.    80,  tDd    Bffwtlori.  Script. 
■yydiiaqiii— lc«wiby«boBriM«g      Rtr.  lul.  u  S.  e.  06. 


(c)  TIm  wagtr  of  bank  was  th«  oalj 

(<)  Ub  Uiis  tobiwt  MOM  valnbi*      docisioo  of  Um  qoMtioo  of  right  oo  a 

iolamatioo  will  bt  feaod  ia  Halhun's       writ  of  ligbt,  after  lb«  Cooqaoat,  vatil 

Mkl.  A(.  rol.  L  p.  777—294.  Hcory  ib«Socoo<l,b7eooatBtef  porlia* 

(jr>  Vido  a«^  pb 384.  meot. iotrodoccdiba  jr«ai««u«. ape* 

(i)  Vidt  aop.  p.  307.    ItwaaaJto,      caliaripeciciof  tiulbyjniy.iDconcai* 


laad  ia  tbo  coort       rooco  iberewnb,  giving  the  Icoaot  bit 
■Mtakd,   or  eoMt   of   ckivalrj  aad      cbaioaofeitbcrthcoDcortbeotber.Tbo 


(3  B1.C.837):  bt  oMa  Co.  oatablialitat  of tly  altoroatitf,  G Ian, 

lit.  301 .  f  U.  ckiaf  jaalkt  to  Homy  tko  SccomI. 

(•)  VUo  i«pr».  vol.  in.  p.  469.  aad  prabablj  bia  adviaar  ktrrio,  ceo> 

(*)  8«U.  oa  Oaala.  e.  6 ;  ol  vido  atdara  ••  •  aMot  aablo  iaapiottmoBt, 

Stiankda  JofaSoaoa.!.  I.C.7.    Mr.  aa  ia  bet  it  waa,  of  tka  law.    **  Ett 

Hallaai  aaja  (vol.  i.  376,  im  mnUt),  "  umttm  wmgum  oariaa  rtgmlt  fmdaai 

tbal  il  m»j  ha  mm,  witb  aadar  Ibo  "  ktn^uium.  «I«««mim  priWtpu.  da 

Im  Maroviagiaa   biaga  ia   Fraaca,  "  tmmili*  prMwrnai  ptpmtii  imdultmm ; 

•ad  waa  anabliabad  bj  tbo  law*  of  "  fo*  liui  &«•<•»,  t  umttu  imitgrU 

tka  Alaaiaaal  or  SwaMaaa,  aad  alio  *'  uti  tea  fUhriitr  ttmutlitur,  m  fa 

of  ika  Uaibaida.  aad  ba  etioa  Balah.  ">Nrt  f««d  pU$  im  Uken  mil  t«M. 
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mandant,  the  champion  for  the  tenant  threw  down  his 
glove,  aa  a  gage  or  pledge,  and  was  then  said  to  \cngti 
battle  with  the  champion  of  the  demandant,  who  by  takin<; 
up  the  gage  or  glove  accepted  on  his  part  such  chal- 
lenge ((/) ;  and  the  battle  was  thus  waged  by  champions, 
and  not  by  the  parties  themselves,  in  order  principally,  as 
it  would  seem,  Qthat  no  person  might  claim  an  exemption 
from  this  trial,  as  was  allowed  in  criminal  cases,  where  the 
battle  was  waged  in  person  («).]]  A  piece  of  ground  was 
then  set  out,  and  the  champions  were  introduced,  armed 
with  batons  and  staves  an  ell  long,  and  a  four-cornered 
leather  target.  [[In  the  court  military  indeed  they  fought 
with  sword  and  lance,  according  to  Spclman  and  Rush- 
worth  ;  as  likewise  in  France  only  villeins  fought  with  the 
buckler  and  baton,  gentlemen,  armed  at  all  points.  And 
upon  this  and  other  circumstances,  Montesquieu  (/")  hath, 
with  great  ingenuity,  not  only  deduced  the  impious  cus- 
tom of  private  duels  on  imaginary  points  of  honour,  but 
hath  also  traced  the  heroic  madness  of  knight-errantry 
from  the  same  original  of  judicial  combats.  But  to  pro- 
ceed :]] 

When  the  champions  arrived  within  the  lists,  the  cham- 
pion of  the  tenant  took  his  adversary  by  the  hand,  and 
made  oath  that  the  tenements  in  dispute  were  not  the 
right  of  the  demandant;  and  the  champion  of  the  de- 
mandant, then  taking  the  other  by  the  hand,  swore  in  the 
same  manner  that  they  were ;  next  an  oath  against  sorcery 
and  enchantment  was  to  be  taken  by  both  the  champions, 
in  this  or  a  similar  form,  "  Hear  this,  ye  justices,  that  I 
"  have  this  day  neither  eat,  drank,  nor  have  upon  me 
"  neither  bones,  stones,  ne  grass,  nor  any  enchantment, 

"  RMiitvpaMtdtfl  Ttt'xntnAo, dnelli eatum  "  turint0r loiutt,  conueutivum." — L.  2, 

"  dtelinmm  pomnt  hominet  ambiguum.  c.  7. 

"  Ae  per  hoe  eontingit,  in$p*rala:  et  (d)  3  BI.  Com.  338,  339. 

"  prrmaturm  mortis  ultimum  evadere  (e)  See  alto  od  tbe  reasoa  of  this 

"  mtfiplieium,  vtl  $altem  ptrennit  in-  practice,  Co.  LitU  294  ;  Djvenit^  des 

"  famidt  vpftrobrinm   iUiut   infetti  et  Courtet.  304. 

"  int^reenmdi  vtrbi,  quod  in  ore  vieti  (/)  Sp.  L.  b.  28,  c.  20,  22. 
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"  torcery,  or  witchcraft,  whereby  the  law  of  God  may  be 
"  abased,  or  the  law  of  the  deril  exalted. — So  help  me 
"  God  and  his  saints"  (^ ). 

The  battle  was  thus  begun,  and  the  combatants  were 
bound  to  fight  till  the  stars  appeared  in  the  evening ;  and 
if  the  champion  of  the  tenant  could  defend  himself  till  the 
stars  appeared,  the  tenant  was  to  prevail  in  his  cause,  but 
if  victory  declared  itself  for  either  party,  for  him  was  judg- 
ment finally  given.  This  victory  might  arise  from  the 
death  of  either  of  the  charopiuns,  or  by  either  champion 
proving  recreanty  i.  e.  yielding,  and  pronouncing  tlie  hor- 
rible word  of  craven^  a  word  of  disjjrace  and  obloquy, 
rather  than  any  determinate  meaning  (/<).  The  effect  of 
the  termination  of  the  battle  in  either  of  these  modes  was, 
that  the  vanquished  party  forfeited  his  claim,  and  paid  a 
fine(i);  and  the  champion,  if  recreant,  was  condemned 
amittere  tiberam  UgevHf  i.  e.  to  become  infamous,  and  not 
to  be  accounted  liber  et  legedit  homOf  being  supposed  by 
the  event  to  be  proved  foresworn,  and  not  fit  to  be  put 
upon  a  jury,  or  admitted  as  a  witness  in  any  cause  (k). 

In  an  appeal  or  approvement,  the  trial  by  battle  might 

(g)  3  Bl.C«a.  p.  340.  who  cilea  (k)  3  Bl.  Com.  340.    TIm  com- 

Dyw,  301,  aod  Spelaa.  GIom.  103.  pil«r  of  the  Auitt  dt  JertumUm,  c. 

El  vidt  Rwliw.  Coll.  vol.  ii.  pL  2,  167,  tbioki  it   would   be  vary  !•)•• 

fol.    1 12 :    19    Rjn.   322  ;     R.    •.  riout  if  oo  wager  of  balUe  ww*  to 

Drydco,  Cro.  C>r.  512,  *aA  1 1  Harf .  be  ftllowtd  ■fttait  mtMMM  ia  mwam 

Sc.  Tr.    124,    wbcre    «nll  be  temui  afleetiaf  tmmmkm,  riaee  oUnmhe 

•a  MVMUrt  9t  Um  piocoJisp  io  Um  everjr  right  heir  Mtfkl  be  dwiobehted, 

iMt  trial  bj  beUla.  wbidi  took  place  aa  it  wooM  be  eaay  lo  fad  two  per- 

io  thU  coaatry,  vtx.  that  io  tb«  eaae  aoaa  wbo  wonld  perjora  iheanelvaa 

of  Lord  Rea  r.  Raniej.  7  Car.   I.  for  Moaej,  if  tkej   bad  ao  foar  of 

Mr.  llatUm,  vol.  i.  p.  278,  7ili-ed.,  baiaf  cballeafed  for  tbeir  teatiaaoey. 

rafon  for  iIn  earaoMaiea  of  trial  by  The  deaMadaat'a  cha»piaa  waa  ia 


■t,  lo   Haaaid,  Aac.  Laix   da  fact  a  witmm  apoa  the  qaaaiioa  of 

Fraace.  1. 1,  p.  t64 ;  Velly.  I.  6,  p.  rigbt;  aodtbiapaaaafa.aaMr.  Hallaa 

log ;  ReeaatI  daa  Hlaleriaai.  L  2.  piaf.  ramaikm.  "  iadieataa  iha  real  caaaa 

p-  180i  Dacaaga,  v.  OaWlaai ;  bat  "  of  praaarviaf  iIn  jadkial  eaabal ; 

my  Um  fiaal  arifhal  artbaritiea  are  "  ayatanalk  fmjiiy  is  wltawaii,  aad 

iba  Aaiiaea  de  Jwial— ,  c  104,  aad  "  waai   of   lagal   diacriariaaHea    ia 

Beaaaaaair,  e.  31.  ••  j«<>|W>"     Hall.  MM.  Ag.  vol.  i.  p. 

(&)  3  Bl.  Ceaa.  340.  ttt. 

(0  Halt.  Mid.  Ag.  abiaap. 
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also  be  demanded  at  the  election  of  the  appellee,  and  was 
carried  on  with  equal  solemnity,  as  in  a  writ  of  right ;  but 
as  each  party  was  here  to  fight  in  his  proper  porson,  the 
appellant  or  approver,  if  a  woman,  a  priest,  an  infant,  or 
of  the  age  of  sixty,  or  lame  or  blind,  might  counterplead, 
and  refuse  the  wager  of  battle,  and  compel  the  app<  !'•  < 
to  put  himself  upon  the  country.  Also  peers  of  the  realm, 
bringing  an  appeal,  were  not  to  be  challenged  to  wage 
battle,  on  account  of  the  dignity  of  their  persons,  nor  the 
citizens  of  London  by  special  charter,  because  fighting 
seems  foreign  to  their  education  and  employment.  So 
likewise  if  the  crime  were  notorious,  as  if  the  thief  were 
taken  with  the  mainour  (/),  or  the  murderer  in  the  room 
with  the  bloody  knife,  the  appellant  might  refuse  the 
tender  of  battle  from  the  appellee(m);  for  it  was  unreason- 
able that  an  innocent  man  should  stake  his  life  against  one 
who  was  already  half  convicted  (n). 

The  form  and  manner  of  waging  battle  upon  appeals 
for  murder  or  other  felony  were  much  the  same  as  upon 
a  writ  of  right  (o).  The  appellee,  when  appealed  of  felony, 
pleaded  not  guilty,  and  threw  down  his  glove,  and  declared 
he  would  defend  the  same  with  his  body.  The  appellant 
took  up  the  glove,  and  replied  that  he  was  ready  to  make 
good  his  appeal,  body  for  body;  and  thereupon  the  appellee, 
taking  the  book  in  his  right  hand,  and  in  his  left  the 
right  hand  of  his  antagonist,  swore  to  this  effect,  "  Hoc 
"  audi,  homo,  quern  per  manum  teneo,  ^c,"  "  Hear  this,  O 
"  man,  whom  I  hold  by  the  hand,  who  callest  thyself 
"  John  by  the  name  of  baptism,  that  I,  who  call  myself 
''Thomas  by  the  name  of  baptism,  did  not  feloniously 
"  murder  thy  father,  William  by  name,  nor  am  anywise 
**  guilty  of  the  said  felony ;  so   help   me  God  and   the 

(/)  Vide  tup.  p.  378.  1  B.  &  Aid.  405.  jiui  before  the  abo- 

(m)  Hawk.  P.  C.  b.  2.  c.  45,  *.  7.  lition  of  appeals. 

Ad  example  of  a  couDterplea  of  wager  (n)  4  Bl.  Com.  347. 

of  battle,  on  the  priociple  mentioned  (o)  Flet.  I.  1,  c.  34  ;  Hawk.  P.  C. 

in  the  test,  actually  occurred  in  the  b.  2,  c.  45. 
modem  case  of  Athford  e.  Thornton, 
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**  saints:  and  this  I  will  defend  against  thee  by  my  body, 
**  as  this  court  shall  award.**  To  which  the  appellant 
replied,  holding  the  bible  and  his  antagonist's  hand  in 
thf  ^ame  manner  as  the  other,  "  Hear  this,  O  man,  whom 
'*  I  hold  by  the  hand,  who  callest  thyself  Thomas  by 
"  the  name  of  baptism,  that  thou  art  perjured  ;  and  there- 
"  fore  perjured,  because  that  thou  feloniously  didst  murder 
"  my  father,  William  by  name ;  so  help  me  God,  and  the 
"  saints :  and  this  I  will  prove  against  thee  by  my  body, 
"  as  this  court  shall  award"  (;>).  The  battle  was  then 
fought  with  the  same  weapons,  the  same  solemnities,  and 
the  same  oaths  against  amulets  and  sorcery,  that  were 
used  in  the  civil  combat ;  and  if  the  appellee  were  so  far 
vanquished  as  not  to  be'  able  or  willing  to  fight  any  longer, 
he  was  adjudged  to  be  hanged  immediately  ;  and  then,  as 
also  if  he  were  slain  in  battle,  Providence  was  deemed  to 
have  determined  against  him,  and  his  blood  was  attainted. 
But  if  he  killed  the  appellant,  or  could  maintain  the  fight 
from  sun  rising  till  the  slars  appeared  in  the  evening,  he 
was  acquitted.  So  also  if  the  appellant  became  recreant, 
and  pronounced  the  word  craven,  he  lost  his  liberam  legem^ 
and  became  infamous;  and  the  appellee  recovered  his 
damages,  and  was  for  ever  quit,  not  only  of  the  appeal, 
but  of  all  indictments  likewise  for  the  same  offence  (9). 

IV.  QThc  fourth  method  ot  in.n  ■■■  v.uninal  cases,  is 
that  by  the  peers  of  Great  Britain  in  the  court  of  parlia- 
ment, or  the  court  of  the  lord  high  steward,  when  a  peer 
is  car-*  "  •  indicted.  Of  this  enough  has  been  8ai<l  in  a 
fonii  •'r(r),  to  which  we  shall  only  now  add,  that 

(y)  Tlww  U  ■  ttittiag  n— bUaot  to  proMoita  ia  iImI  cowt,  aod  that  Um 

bcttvMo  ihw  procvM  Kod  iImI  of  lb«  priwow  ww  Um  ctmm  of  hit  dMlh  \ 

oMrt  of  Araoptfiu.  it  Aih«a«,  for  lb*  pritOMf  Uitt  k*  wat  innoctot  rf 

■urdor,  «b«f«ia  iIm  pro— cwior  aod  tbo  ch«rf«  •gaiatl  kiai.     Pe(t,Aai*q. 

prtMMr  wtro  bolb  •vera  ia  Um  moM  b.  I.e.  \9. 
MiMaa  maaatr,  ibt  praaanilor  ibal  (f )  4  Bl.  Caai.  S48. 

ba  waa  lalalad  ••  iba  itirmiJ.  for  (r)  Vida  aap.  pp.  3I»,  m. 

•aaa  bal  aaar  lalaiivat  m<tm  par»hlad 

vol,    IV  ■  I 
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[[in  the  method  and  regulation  of  its  proceedingH,  it  difiers 
but  little  from  the  trial  per  patriam  or  by  jury,  except  that 
no  special  verdict  can  be  given  in  the  trial  of  a  peer  ($\ 
because  the  lords  of  parliament,  or  the  lord  high  steward, 
if  the  trial  be  had  in  his  court,  are  judges  sufficiently  com- 
petent of  the  law  that  may  arise  from  the  fact ;  and  except 
also  that  the  peers  need  not  at  all  agree  in  their  verdict, 
but  the  greater  number,  consisting  of  twelve  at  the  least, 
will  conclude  and  bind  the  minority  (0> 

V.  The  trial  by  jury  or  the  country,  per  patriamf  is  also 
that  trial  by  the  peers  of  every  Englishman,  which,  as  the 
grand  bulwark  of  his  liberties,  is  secured  to  him  by  the 
Great  Charter  (u):  "  nullns  liber  homo  capiatur,  vel  im- 
**  prisonetur,  aut  exulet^  out  aliquo  alio  modo  dettruatur, 
"  nisi  per  legale  judicium  parium  suorunif  vel  per  legem 
"  terror 

The  antiquity  and  excellence  of  this  trial,  for  the  settling 
of  civil  property,  has  before  been  explained  at  large  (x) : 
and  it  will  hold  much  stronger  in  criminal  cases ;  since,  in 
times  of  difficulty  and  danger,  more  is  to  be  apprehended 
from  the  violence  and  partiality  of  judges  appointed  by 
the  crown,  in  suits  between  the  sovereign  and  the  subject, 
than  in  disputes  between  one  individual  and  another,  to 
settle  the  metes  and  boundaries  of  private  property.  Our 
law  has,  therefore,  wisely  placed  this  strong  and  two-fold 
barrier,  of  a  presentment  and  a  trial  by  jury,  between  the 
liberties  of  the  people  and  the  prerogative  of  the  crown. 
It  was  necessary,  for  preserving  the  admirable  balance  of 
our  constitution,  to  vest  the  executive  power  of  the  laws 
in  the  prince :  and  yet  this  power  might  be  dangerous  and 
destructive  to  that  very  constitution,  if  exerted,,  without 
check  or  control,  by  justices  of  oyer  and  terminer  occasion-^ 
ally  named  by  the  crown,  who  might  then  imprison,  de- 
spatch or  exile  any  man  that  was  obnoxious  to  the  govern- 

(O  Halt.  116.  («•)  9  Hen.  3,  c.29. 

(t)  Kelyoge,  56  ;  tut.  7  Will  3.  (x)  Vid«  tup.  vol.  iii.  pp.  &93,  622. 

c.  3,  s,  1 1  i  Foster,  247. 
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Qmenty  by  an  instant  declaration  that  such  is  their  will  and 
pleasore.  But  the  founders  of  the  English  law  have  with 
excellent  forecast  contrived  that  no  roan  should  be  called 
to  answer  to  the  crown]]  for  any  felony  at  least,  Qunlesa 
upon]]  an  indictment,  that  is,  the  presentment  or  [[pre- 
paratory accusation  of  twelve  or  more  of  his  fellow- 
subjects,  and  that  the  truth  of  every  accusation,  whetlier 
preferred  in  the  shape  of  indictment  or  information,  should 
afterwards  be^  brought  to  trial  and  [[confirmed  by  the 
unanimoas  suffrage  of  twelve  of  his  equals  and  neigh- 
bours, indifferently  chosen,  and  superior  to  all  suspicion.]] 

[[What  was  said  of  juries  in  general,  and  the  trial  thereby, 
in  civil  cases  (y),  will  greatly  shorten  our  present  remarks 
with  regard  to  the  trial  of  criminal  suits,  indictments  and 
informations;  which  trial  we  shall  consider  in  the  same 
method  that  we  did  the  former, — by  following  the  order 
and  course  of  the  proceedings  themselves,  as  the  most 
clear  and  perspicuous  way  of  treating  it. 

When,  therefore,  a  prisoner  has  pleaded  not  guilty,  and 
for  his  trial  hath  put  himself  upon  the  country,  which 
country  the  jury  are,]]  the  next  step  is  to  impanel  and 
•wear  for  that  purpose  a  jury,— called  (when  intended  to 
diitiaguish  them  from  a  grand  jury)  a  petit  jury,^-con- 
ttstiog  of  twelre  persons,  who  are  always  to  be  of  the 
same  county  where  the  indictment  was  found  (s),  and 
whose  qualification  in  other  respects  is  to  be  the  same  as 
that  of  jurors  in  civil  causes  (a).  If  the  proceedings  are 
before  the  court  of  queen's  bench,  an  interval  elapses  be- 
fore the  trial,  during  which  process  issues  for  summoning  a 
jury,  as  in  civil  causes ;  [[and  the  trial,  in  case  of  a  mis- 
demeanor,  is  had  at  niti  priut,  unless  it  be  of  such  con- 
•eqoMoe  as  to  merit  a  trial  at  bar  (6),  which  is  always 


(f)  VUtnp.v«t.iLp.Ae7— an.  pMkJary;  tSEd«.3.  tf.6.  e.S. 

(■)  t  Hal*,   r.  C.  M4  i   IU«HL  (a)  Vkk  Mp.  vol.  iii.  p.  600. 

P.CkS.c4a    AsloUMindiaf  (*)  Oa  Mi»fenMliMiM#rf*.tU 

•litoiirfkaMM,?Utnp^p.a09.   A  mor— y.gwwi»l  b  wiiitM  to  ilaw>»l 


§mU  i«i«v  wU  fMsd  llMWtl«na-      •imlatbariTlM  lUaks  popn.    1 
iJIrwit  to  m  ni  |iini  i»  ih— dw     CUuC.  UtM. 

■  b2 
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Qinvarittbly  had  when  the  prisoner  is  tried]]  in  the  court 
of  queen's  bench,  [[for  any  capital  oHence.  But  before 
commissioners  of  oyer  and  terminer  and  ^aol  delivery,]]  or 
sessions  of  the  peace,  Qthc  sheritf,  by  virtue  of  a  general 
precept  directed  to  him  beforehand,  returns  to  the  court  a 
panel  of  forty-eight  jurors,  to  try  all  felons  that  may  be 
called  upon  their  trial  at  that  session  (c) ;  and  therefore  it 
is  there  usual  to  try  all  felons  immediately  or  soon  after 
their  arraignment.]]  As  to  misdemeanors  in  the  several 
courts  last  mentioned,  it  was  formerly  not  customary  (un- 
less by  consent  of  parties,  or  where  the  defendant  was 
actually  in  gaol)  to  try  persons  indicted  thereof,  at  Qthe 
same  court  in  which  they  have  pleaded  not  guilty,  or  tra- 
versed the  indictment.]]  It  is  now,  however,  provided  by 
60  Geo.  III.  &  1  Geo.  IV.  c.  4,  s.  3,  as  to  all  misdemeanors 
there  prosecuted,  except  non-repair  of  highways,  that  where 
the  defendant  has  been  committed  to  custody  or  held  to 
bail  twenty  days  before  the  assizes  or  sessions  at  which 
the  indictment  is  found,  the  defendant  shall  plead  to  the 
indictment  and  proceed  to  trial  at  the  same  assizes  or  ses- 
sions, unless  a  writ  of  certiorari  is  delivered  before  the 
jury  are  sworn.  And  by  sect.  5,  that  where  the  defen 
has  not  been  committed  or  held  to  bail  twenty  days  bti... 
the  session  at  which  the  indictment  is  found,  but  has  been 
committed  or  held  to  bail  to  answer  for  such  oflence  at 
some  subsequent  session,  or  has  received  notice  of  the  in- 
dictment being  found,  twenty  days  before  such  subsequent 
session,  he  shall  plead  to  the  indictment  at  such  subse- 
quent session,  and  the  trial  shall  proceed  thereon  at  the 
same  session,  unless  a  writ  of  certiorari  is  delivered  before 
the  jury  are  sworn.  In  misdemeanors  also  we  may  remark 
that  the  trial  may  be  by  a  special  jury,  according  to  the 
practice  in  civil  actions  (</) ;  but  this  applies  only  to  prosc- 

(c)  2  H«l.  P.  C.  263 ;  2  Arch.  Juit.  visions  now  id  force  as  to  ibe  summon- 

18.     Et  vide  6  Geo.  4,  c.  50,  s.  13  ;  ing  and  quaiificatioo,  &r.  of  jurors, 

7  Geo.  4,  c.  64,  s.  21.      The  former  bolb  in  civil  and  criminal  cases. 

suiiite  (as  to  which  vide  snp.  vol.  iii.  (d)  Vide  6  Geo.  4,  c.  50,  s.  30, 

p.  500)  contains  almost  all  the  pro-  &c. 


CRAP.  XXII.— OF  TRIAL  AND  OONVICTIOK.  421 

cutioiis  in  the  queen's  bench,  and  is  not  allowed  before 
commissionera  of  oyer  and  terminer  and  gaol  delivery,  or 
at  the  sessiona  of  the  peace. 

In  the  case  of  treason  generally  (but  with  the  exception 
of  that  for  counterfeiting  the  royal  seals  or  an  attempt  to 
assassinate  the  sovereign),  it  is  enacted  by  Htat.  7  Will.  III. 
c.  3,  that  no  person  shall  be  tried  for  the  same,  or  for  any 
misprision  thereof,  unless  the  indictment  be  found  within 
three  years  af\er  the  offence  committed ;  and  that  the 
prisoner  shall  have  the  same  compulsory  process  to  bring 
in  his  witnesses  for  him,  as  was  usual  to  compel  their  ap- 
pearance ayainst  him.  And  by  statutes  of  7  Ann.  c.  21  («), 
and  6  Geo.  IV.  c.  50,  s.  21,  the  prisoner  is  in  general  en- 
titled, in  case  of  treason  and  misprision  thereof,  to  have  a 
copy  of  the  indictment,  a  list  of  the  witnesses  to  be  pro- 
duced against  him,  and  of  the  jurors,  delivered  to  him  ten 
days  before  the  trial  (/).  But  by  o  dc  6  Vict.  c.  51  {g),  it 
is  provided,  that  in  all  cases  of  treason  in  compassing  or 
imagining  any  bodily  harm  tending  to  the  death  or  de- 
iitruction,  muiming  or  wounding,  of  the  queen,  and  in  all 
cases  of  misprision  of  •any  such  treason,  where  the  overt 
act  or  acts  shall  be  any  attempt  to  injure  in  any  manner 
whatsoever  the  person  of  the  queen,  the  person  charged 
shall  be  indicted,  arraigned,  tried  and  attainted  in  the 
same  manner  and  according  to  the  same  course  and  order 
of  trial  in  every  respect,  and  upon  the  like  evidence,  as  if 
they  stood  charged  with  murder ;  and  that  no  indictment 
for  such  treason  shall  be  within  any  of  the  provisions  of 
the  said  several  acts  of  7  Will.  III.,  7  Anne  or  (i  Geo.  IV. 
touching  trials  in  cases  of  treason  and  misprision  thereof, 
but  upon  conviction  upon  such  indictment,  judgment  shall 
nevertheless  be  given,  and  execution  done  as  in  other  cases 

(,«)  TliM  Mt,  M  fer  u  it  rvlaivd  le  oihsci  isirar  le  Mnmy ;  b«(  is  all 

tj«Moa  (h  coaaltrMiMf   ib«  royal  Moaiw  (iraMM  >ictplwlHl*s  sU*w> 

•mh,  m  iWfmM  bj  6  Om.  S,  r .  63.  aoc*  of  it  m  i«  Um  dtecivlioo  of  llw 

(/)  VMltR.t.  rf«l.3Mood.C.C.  OMft.     I  Ckit.  C.  I.  403.     Kt  vido 

140.    A  copy  of  tlM  MdirtMoi  i»  I  Pkil.  K«.  40&.  40S. 

■In  Is  fiactks  sliMjr*  olkrwrH  *  Kt  tido  39  «i  40  Uoo.  3.  c  M. 
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of  treason.  By  6  &  7  Will.  IV.  c.  1 14,  it  is  also  provided 
that  all  [>enons  held  to  bail,  or  committed  to  prison  for 
any  offence,  shall  be  entitled,  upon  payment  of  a  reason- 
able  sum,  to  copies  of  the  depositions  on  which  they  have 
been  so  held  to  bail  or  committed : — and  that  all  persons 
under  trial  may  inspect  all  depositions  taken  against  them, 
and  returned  into  court,  without  fee  or  reward. 

QWhen  the  trial  is  called  on,  the  jurors  are  to  be  sworn, 
as  they  appear,  to  the  number  of  twelve,  unless  they  are 
challenged  by  the  party. 

Challenges  may  here  be  made,  either  on  the  part  of  the 
crown,  or  that  of  the  prisoner,  and  either  to  the  whole  array 
or  to  the  separate  polls,  for  the  very  same  reasons  that  they 
may  be  made  in  civil  cases  (A).  For  it  is  here  at  least  as 
necessary,  as  there,  that  the  sheriff  or  returning  officer  be 
totally  indifferent;  and  that  the  particular  jurors  should 
be  omni  exceptione  majores,  not  liable  to  objection  either 
propter  honoris  respectuntf  propter  defectum,  propter  af- 
fectunif  or  propter  delictum  (i).]]  Besides  which,  the  pri- 
vilege formerly  allowed  to  aliens  in  civil,  as  well  as  criminal, 
cases,  of  challenging  the  array,  on  the  ground  that  the 
sheriff  has  not  returned  a  jury  de  medietate  lingua ,  that 
is,  a  jury  one  half  of  which  consisted  of  aliens,  supposing 
so  many  to  be  found  in  the  place,  is  still  preserved  by  the 
express  enactment  of  6  Geo.  IV.  c.  50,  s.  47  (A),  in  favour 
of  persons  indicted  for  felony  or  misdemeanor  j  which  pro- 
vides that  on  the  prayer  of  every  alien  so  indicted  or  im- 
peached, the  sheriff  or  other  proper  minister  shall,  by  com- 
mand of  the  court,  return  for  one  half  of  the  jury  a  com- 
petent number  of  aliens,  if  so  many  there  be  in  the  town 
or  place  where  the  trial  is  had  ;  and  if  not,  then  so  many 

(*)  Videsup.  vol.iii.  pp.59S.597.  (k^  Thi»  act  repeali  (s.  62)  th« 

(i)  Vide  top.  vol.  hi.  p.  598.     By  fonner  statutes  on    the  subject,   viz. 

6  Geo.  4.  e.  50,  s.  50,  no  roan  thall  27  Edw.  3,  tt  2,  c.  8  ;   28  Bdw.  3, 

serve  on  a  jury  for  the  trial  of  a  c«>  c.  13;  and  8  Hen.  6,  c.  29.    This 

piul  offsnce  who  shall  not  be  qualiBed  privilege  of  aliens,  we  may  remark 

as  a  juror  in  civil  causes  within  the  here,  was  taken  away  in  treason  by 

•Mne  county,  city  or  place.  I  &  2  P.  &  M.  c.  10. 
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•liens  as  shall  be  found  in  the  same  town  or  place,  if  any ; 
and  that  no  such  alien  juror  shall  be  liable  to  be  challenged 
for  want  of  freehold  or  other  qualification  required  by  that 
act;  but  that  every  such  alien  may  be  challenged  for  any 
other  cause. 

QChallenges  upon  any  of  the  foregoing  accounts  are 
styled  challenges  for  catue,  which  may  be  without  stint 
in  both  criminal  and  civil  trials  (/).  But  in  criminal  cases, 
or  at  least  in]]  cases  of  felony  (m),  [[there  is,  infavorem  vita, 
allowed  to  the  prisoner  an  arbitrary  and  capricious  species 
of  challenge  to  a  certain  number  of  jurors,  without  showing 
any  cause  at  all,  which  is  called  a  peremptory  challenge; 
a  provision  full  of  that  tenderness  and  humanity  to  pri- 
soners, for  which  our  English  laws  are  justly  famous. 
This  is  p-ounded  on  two  reasons  :  1.  As  every  man  must 
be  sensible,  what  sudden  impressions  and  unaccountable 
prejudices  we  are  apt  to  conceive  upon  the  bare  looks 
and  gestures  of  another,  and  how  necessary  it  is  that  a 
prisoner,  when  put  to  defend  his  life,  should  have  a  good 
opinion  of  his  jury,  the  want  of  which  might  totally  dis- 
concert him,  the  law  wills  not  that  he  should  be  tried  by 
any  one  man  against  whom  he  has  conceived  a  prejudice, 
even  without  being  able  to  assign  a  reason  for  such  his 
dislike.  2.  Because,  upon  rli  "  — ;  for  cause  shown,  if 
the  reason  assigned  prove  insti!  tosetaside  the  juror, 

perhaps  the  bare  questioning  his  indifference  may  some- 
times provoke  a  resentment;  to  prevent  all  ill  consequences 
from  which,  the  prisoner  is  still  at  lihcrK .  if  lu-  pleases,  Ui 
set  him  |)eremptorily  aside. 

This  privilege  of  peremptory  ch;iP   ;  i    I 

to  the  prisoner,  is  <lcnied  to  the  cri)\\  s  ' » ticu.  1  \  .  c.  ^'J, 

(O  B«Mdw  ihtMchillcagwbyllM  fonnrr  Hen.  8,  c  13.  M  lb* 

partiM.  Um  eoart  Hatlf  it  Mip«««i«d  mim  tubj) 

Is  uwad  or  mlsff*  llw  p«Ml«  of          ("*^  ><<  ..  .  cipitMioo  it,  i% 

Jwon.  bjr  Ukxmg  oat  Om  mbw  of  "  c<i  ^  (4  Bl.  Com.  363). 

MkMoab  oad  iMortiof  oikon  wboio  not  .....  >. .  ..n  <.<  .^j^^ 

MOHMrjri  0  Goo.  4,  e.  60.  •.  90.  ibou  i.UL 
T\m  oct,  bj  McC  49*  lopooh  Uio 
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8.  29,  which  (repealing  and  re-enacting  the  former  act  of 
33  Edw.  I.  St.  4,  on  the  same  subject)  provides  that  the  king 
shall  challenge  no  jurors  without  assigning  a  cause  certain 
to  be  tried  and  approved  by  the  court.  QHowever,  it  is 
held  thut  the  king  need  not  assign  his  cause  of  challenge 
till  all  the  panel  is  gone  through,  and  unless  there  cannot 
be  a  full  jury  without  the  persons  so  challenged.  And 
tlien,  and  not  sooner,  the  counsel  for  the  crown  must  show 
cause,  otherwise  the  juror  shall  be  sworn  (n). 

The  peremptory  challenges  of  the  prisoner  must,  how- 
ever, have  some  reasonable  boundary,  otherwise  he  might 
never  be  tried.  This  reasonable  boundary  was  settled 
by  the  common  law  to  be  the  number  of  thirty-five ;  that 
is,  one  under  the  number  of  three  full  juries  (o).  For  the 
law  judged  that  five-and-thirty  were  fully  sufficient  to 
allow  the  most  timorous  man  to  challenge  through  mere 
caprice ;  and  that  he  who  peremptorily  challenged  a  greater 
number,  or  three  full  juries,  had  no  intention  to  be  tried 
at  all.  And  so  the  law  still  stands  in  the  case  of  trea- 
son (/?).]]  But  by  6  Geo.  IV.  c,  50,  s.  29,  (repealing  and 
re-enacting  the  former  provision  of  22  Hen.  VIII.  c.  14, 
on  the  same  subject,)  no  person  arraigned  for  murder  or 
felony  shall  be  admitted  to  any  peremptory  challenge 
above  the  number  of  twenty ;  and  by  7  &  8  Geo.  IV. 
c.  28,  s.  3,  if  any  person  indicted  for  treason,  felony,  or 
piracy,  shall  challenge  peremptorily  a  greater  number  of 
the  men  returned  to  be  of  the  jury  than  such  person  is 
entitled  by  law  to  challenge  in  any  of  the  said  cases, 
every  such  peremptory  challenge  beyond  the  number 
allowed  by  law  shall  be  entirely  void,  and  the  trial  of  such 

(h)  H»»k.  P.  C.  b.  2,  c.  43.  i.  3  ;  P.  C.  b  2.  c.  43,  ».  8.)     8ed  vide,  in 

2  Hal.  I'.  C.  271.     And  the  practice  case  of  cotnptuiog  the  qa«eo'«  death, 

is  the  same  both  in  (rials  for  misde-  \c.  the  provi^ioo  of  5&6  VicU  c.61, 

meanors  and  for  capital  offences.     3  sup.  p.  421.     As  to  t)ie  number  of 

llarg.  St.  Tr.  519.  challenges  allowed   in  misprision  of 

(o)  2  Hal.  P.  C.  269.  Ueason  generally,  it  seems  doubtful. 

(p)  This  is  by  (he  effect  of  I  &  2  Vide  Hawk,  ubi  sup.  sect.  6. 
P.  h   M.  c.  10,  s.  7.     (See  Hawk. 
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person  shall  proceed  as  if  lio  such  challenge  had  been 
made. 

[[If,  by  reason  of  challenges  or  the  default  of  the  jurors, 
a  sufficient  number  cannot  be  had  of  the  original  panel,]] 
a  tale$  may  be  awarded  (as  in  civil  causes)  (7),  supposing 
the  prosecution  to  be  in  the  queen's  bench ;  but  if  it  be 
under  a  commission  of  gaol  delivery,  the  course  is  for  the 
court  to  order,  ore  tenus,  a  new  panel,  to  be  returned  in- 
stall f  When  at  last  the  proper  number,  free  from 
all  <  ^  II,  are  obtained,  they  are  sworn,  and  the  form 
of  oath  in  cases  of  felony,  or  wherever  the  defendant 
appears  in  person,  is  as  follows  :  "  Well  and  truly  to  try, 
**  and  true  deliverance  make,  between  our  sovereign  lady 
**  the  queen,  and  the  prisoner  whom  they  have  in  charge ; 
"  and  a  true  verdict  to  give  according  to  their  evidence." 

QWhen  the  jury  is  sworn,  if  it  be  a  cause  of  any  con- 
sequence, the  indictment  is  usually  opened,  and  the  evi- 
dence marshalled,  examined  and  enforced  by  the  counsel 
for  the  crown  or  prosecution.]]  And  it  was  formerly  a 
settled  rule  at  common  law  that  no  counsel  should  be 
allowed  a  prisoner  upon  his  trial  upon  the  general  issue 
in  any  felony,  unless  some  point  of  law  should  arise  proper 
to  be  debated  («) ;  though  the  judges  made  no  scruple  []to 

(f )  Vida  rap.  vol.  iiL  p.  003.  "  priMOCft  by  th*  Cagiisb  Uw." 
(r)  4  laat.  168 ;  4  St.  Tr.  728.  Filher  Pareons,  tbt  Jesuit,  aod, after 

($)  m*  E.  Cok«  (3  iMt  137)  givct  bim,  Biabop  Kllja.  (Of  Eogli»b  Li- 

tbia  i«MM  far  lb«  nii«^  "  bteaaat  Um  btftj,  vol.  ii.  p.  86.)  bavo  taofiood, 

••  widooM  to  cootict »  poaoBOf  abotild  tbat  ibo  booofit  of  cownaol  to  plood  for 

"  bo  ao  manifeai  aa  it  caooot  bo  cea-  tbon  was  fint  denied  to  priaootrt  by 

"  tradiclod."    And  Lofd  Nottiaf  baa.  a  law  o(  Ilea.  1.  moaaiaf ,  tppareally, 

wboa  bt|h  aiowaid.  declaiod  (3  SuTr.  cbaplera  47  aad  48  of  tbo  coda  wbicb 

726),  ibat  tbia  waa  tbe  ooly  good  raa*  ia  uaaally  attribalod   to  tbat  priac*. 

aoQ  tbat  eoald  bo  givto.    Tbe  nilo.  "  Dtr»Mii$crimimmUhm%9tl€mifHmllhut 

boioaar,  «aa  aiieagly  diaappivvod  by  "  Maw  f  Mcrei  emuitiHm ;  f aie  impU- 

BladMoM,  wbo  faaiarin  (voL  iv.  p.  "  ciiatiu  $uiim  ftnugtt,  mm  tmuti 

SM),tbat  bowovof  it  aMy  be  pelKalad  "  p»Mi»m»  cwuiiii.     /n  mliit  cmtmiktu 

tndtreovaraf  ibalMbladaclataiioaof  "  fMmt  H  dMt  »ti  camiilU"    Bai  it 

tbolMr.iballboJodgoaballboeoaoaol  may  ba  doablod  if  tbia  nttn  to  tba 

faf  tbopiaoaai.iiiaaotofapiocatvitb  ligbl  to  bava  coaaaal  ta  eewt. 
tbe  rial  of  ibo  "  baaaaa  ifaataaat  of 
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fallow  a  prisoner  counsel  to  instruct  him  what  questions  to 
ask,  or  even  to  ask  questions  for  him  with  respect  to  mat> 
ters  of  fact ;]]  and  as  to  matters  of  law,  considered  the 
prisoner  as  ^entitled  to  the  assistance  of  counsel.]]  And 
by  7  Will.  III.  c.  3,  it  was  provided  in  the  case  of  treason 
generally,  that  he  might  make  defence  by  counsel  not  ex- 
ceeding two ;  and  Qthe  same  indulgence  was  by  20  Geo.  II. 
c.  30,  extended  \x> parliamentary  impeachments  for  treason, 
which  were  exempted  in  the  former  act.]]  But  the  Btate  of 
the  law  on  this  subject  is  now  governed  by  6  &  7  Will.  IV. 
c.  114,  which  sets  aside  the  antient  rule  altogether,  and 
provides  that  all  persons  tried  for  any  felony,  and  all  ac- 
cused persons,  in  cases  of  summary  conviction,  may  make 
full  answer  or  defence  by  counsel,  or,  in  courl;^  where 
attornies  practise,  by  attorney  (<)• 

[The  doctrine  of  evidence  upon  pleas  of  the  crown  is, 
in  most  respects,  the  same  as  that  upon  civil  actions  («). 
There  are,  however,  a  few  leading  points  wherein  by  se- 
veral statutes  aud  resolutions  a  difference  is  made  between 
civil  and  criminal  evidence,]]  and  some  which  in  their 
nature  apply  to  criminal  prosecutions  only. 

QFirst,  in  all  cases  of  treason  and  misprision  of  treason, 
by  statutes  1  Edw.  VI.  c.  12;  6  &  6  Edw.  VI.  c.  11,]]  and 

7  Will.  III.  c.  3,  ^ttJDo  lawful  witnesses  are  required  to 
convict  a  prisoner,  unless  he  shall  willingly  and  without 
violence  confess  the  8ame(x);]]  and  by  the  last-mentioned 
statute  Qit  is  declared  that  both  witnesses  must  be  to  the 
same  overt  act  of  treason,  or  one  to  one  overt  act,  and 

(()  The  allowance  of  counsel  u  said  or  signed  as  such  aecording  to  any 
by  BlackslODe  (vol.  iv.  p.  355)  to  have  act  of  parliament ;  and  all  copies  of 
been  the  rule  also  of  the  more  aniicDt  private  acts  of  parliament,  if  purport- 
common  law,  and  he  cites  the  Mirror,  ing  to  be  piioted  by  the  queen's  prin- 
c.  3,  s.  1.  ters;    may  be  admitted  in  evidence 

(w)  We  may  remark  here,  that  by  without  farther  proof  of  their  genuioe- 

8  &  9  Vict.  c.  113,  (an  act  passed  ness. 

since    the    publication  of   the   third  (t)  An  exception  to  this  is  made 

volume  of  this  work,)  any  official  or  by  1  &  2  P.  &  M.  c.  10,  in  the  case 

public   document,    or  certified  copy  of  treasons  in  counterfeiting  the  rojral 

thereof,  if  purporting  to  be  duly  sealed  seals  or  signature. 
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[[the  other  to  another  overt  act  of  the  same  species  of 
treason  (y),  and  not  of  distinct  heads  or  kinds ;  and  no 
'  shall  be  admitted  to  prove  any  overt  act  not  ex- 

}..-.  ..  iuid  in  the  indictment.  And  therefore  in  Sir  John 
Fenwick's  case,  in  King  William's  time,  where  there  was 
but  one  witness,  an  act  of  parliament  (z)  was  made  on  pur- 
pose to  attaint  him  of  treason,  and  he  was  executed  {a). 2 
But  by  5  dc  6  Vict  c.  61  (6),  when  the  overt  act  alleged, 
is  the  assassination  of  the  queen,  or  a  direct  attempt 
against  her  life  or  person,  the  conviction  may  be  supported 
by  the  like  evidence  as  if  the  prisoner  stood  charged  with 
murder,  and  the  rule  requiring  two  witnesses  is  conse- 
quently set  aside.  In  prosecutions  for  perjury  also,  there 
can  be  no  conviction  except  on  the  oath  of  two  witnesses ; 
though  it  will  be  sufficient  that  the  perjury  be  directly 
proved  by  one  witness,  and  corroborative  evidence  on  some 
particular  point  be  given  by  another  (c);  and  where  the 
alleged  perjury  consists  in  the  defendant's  having  contra- 
dicted what  he  himself  swore  on  a  former  occasion,  the 
testimony  of  a  single  witness  in  support  of  the  defendant's 
own  original  statement  will  support  a  conviction  {d).  But 
Qin  almost  every  other  accusation  the  oath  of  one  positive 
witness  will  be  sufficient ;]]  the  reason  of  the  exception 
from  the  ordinary  rule,  in  treason,  being  to  secure  the  sub- 
ject from  being  sacrificed  to  fictitious  conspiracy;  in  per- 
jury, because  it  would  not  be  reasonable  to  convict  where 
there  is  only  one  oath  against  another  (e). 

(y)   8m  81.  Tr.  vol.  it.   p.   144;      it  down  <Sp.  L.  b.  13,  c.  3).  thM 
Fosltf.SSft.  ikoM  law«  wbiek  eoai—  t  nu 


(■)  Slat.  8  Will.  3,  e.  4.  to  dmih,  im  aay  mm,  m  iIm  d«pe< 

(a)  St.  Tr.  vol.  il.  ntiwi  of  a  iioflo  witaHt.  or*  bui 

(ft)  Ft  vid«  39  «(  40  Ooo.  S,  e.93.  to  liborty;  ud  Im  odds  tkit  louoe, 

(f)  Vido  R.  V.  Majrbow,  OCar.  k,  that  tbo  witaMi  wIm  aCrma,  aod  tM 

P.  316  i  R.  *.  Yam.  ib.  133}  R.  *.  aoewod  wIm  dviioa,  mU  aa  tqaal 

Pulwr.  1  Car.  k  M.  639.  bal8M%  sad  IImu  ibara  i«  a  wiciiilty. 

(d)  R.  *.  Hank.  5  B.  &  Aid.  M9.  ihiirfpia.  la  call  ia  a  tbird  aaa  lo 

(«)  4  Bl.  Com.  3&7 ;  R.  V.  MaaeoC.  iaeliaa  tba  acala.    "  Bat  tbia."  fj* 

10  Mod.  194  i  Cbaapaoy'a  eaao.  t  BlackMeoa,  (*el.  iv.  p.  367.)  -  aaaiaa 

U«io,  C.C.  368.    Maalaaqaiaa  laya  "  la  bt  earrviag  taattai*  too  far  i  Ibt 
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Secondly,  a  confession  of  his  guilt  by  the  defendant  is 
in  general  sufficient  to  8up|K>rt  a  conviction.  But  this  is 
only  on  the  supposition  that  it  is  freely  and  voluntarily 
made ;  fur  otherwise  it  is  not  even  admissible  in  evidence. 
If  drawn  from  him,  therefore,  by  means  of  any  threat  or 
promise,  it  cannot  be  received ;  and  it  is  in  no  case  evi- 
dence except  against  himself (y).  It  is  also  a  rule  that  if 
any  part  of  a  confession  is  used  to  establish  the  case  on  the 
part  of  the  prosecution,  the  whole  of  it  must  be  given  in 
evidence,  though  the  jury  are  at  liberty  to  belif'\  *'  • 
parts  which  nmke  against  the  defendant,  and  to  di 
w  hat  he  alleges  in  his  own  favour  (g). 

Thirdly,  the  deposition  of  witnesses  before  mn 
and  coroners,  if  duly  taken  according  to  the  pro\ :  i 

7  Geo.  IV.  c.  64,  ss.  2,  4,  may  be  produced  at  the  trial, 
and  given  in  evidence  against  the  defendant,  if  the  party 
who  made  the  deposition  is  dead,  insiine.  or  kopt  out  of 
the  way  by  the  defendant  (// 

Fourthly,  though  by  the  general  rule  of  law,  all  hearsay 
evidence,  that  is,  all  statements  not  made  in  court,  and 
upon  oath,  are  excluded  ;  yet  on  an  indictment  for  murder, 
it  is  the  practice  to  admit  in  evidence  the  dying  declara- 
tions of  the  deceased,  with  respect  to  the  cause  of  his 
death,  provided  they  appear  to  have  been  made  under  a 
sense  of  his  approaching  dissolution  (i). 

Fifthly,  though  by  the  general  rule  of  law,  a  wife  can- 
not be  received  as  a  witness,  either  for  or  against  her 
husband,  or  vice  versa;  yet  this  admits,  in  cases  of  criminal 

"  there  are  toire  crimes  in  which  the  (g)  R.  v.  Clewes,  4   Car.   it  P. 

"  very  privacy  of  their  nature  excludes  2*21. 

"  the  possibility  of  havingr  more  thau  (h)    I  Chit.   685;    Hawk.    P.   C. 

"  MM  witoess.     Neither,  iodeed,"  he  b.  2,  c.  46,  s.  6;  Aich.  C.  L.  133. 

adds,  "  is  the  bare  denial  of  the  per-  (i)  SeeastodeclaratioDsiMarlicttl* 

"  son  accused  equivalent  to  the  pou-  mortii,  R.  v.  Mosley,  1  R.  &  M.  C. 

"  live  oath  of  a  disinterested  witoesa."  C  R.  97  ;  R.  r.  Van  Butchell,  3  Car. 

(/)  As  to  this  maxim  see  R.  v.  &  P.  629;  R.  v.  Hayward,  6  Car.  & 

HaatD,    1    Car.  &   M.    109;    R.   v.  P.  157;  R.  i;.  Perkins.  9  Car.  ii  P. 

Roche,  ib  34!  "  T->.Mwcil,  ib.  395;  R.  r.  Scaife,  I  M.&Rob.  551. 
584. 
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proMCation,  of  tome  exceptions.  Thus  in  treMon,  m  wife 
may  give  evidence  against  her  husband,  because  the  tie  of 
•Uegiance  is  paramount  to  all  others(A).  So  upon  a  charge 
of  forcible  abduction  and  marriage,  the  woman  is  a  com> 
pelent  witness  against  the  husband  (/). 

Sixthly,  by  9  Geo.  IV.  c.  15,  all  judges  at  uisi  prius, 
or  at  any  court  of  oyer  and  terminer  and  gaol  dehvery,  are 
empowered  to  amend  the  record  upon  which  any  trial  may 
be  pending  in  any  indictment  or  information  for  any  mis> 
doaneanor,  when  any  variance  shall  appear  between  any 
matter  in  writing  or  in  print,  produced  in  evidence,  and 
the  recital  or  setting  forth  thereof  on  the  record. 

Seventhly,  Qit  was  an  antient  and  commonly  received 
practice  (m),  derived  from  the  civil  law,  and  which  also  has 
obtained  in  the  kingdom  of  France  (n),  that  as  counsel  was 
not  allowed  to  any  prisoner  accused  of  a  capital  crime,  so 
neither  should  he  be  suffered  to  exculpate  himself  by  the 
testimony  of  any  witnesses.  And  therefore  it  deserves  to 
be  remembered,  to  the  honour  of  Mary  I.,  whose  early 
sentiments,  till  her  marriage  with  Philip  of  Spain,  seem 
lo  have  been  humane  and  generous,  that  when  she  ap- 
pointed Sir  Richard  Morgan  chief  justice  of  the  com- 
mon pleas,  she  enjoined  him,  "  that  notwithstanding  the 
"  old  error,  which  did  not  admit  any  witnesses  to  speak, 
**  or  any  other  matter  to  be  heard,  in  favour  of  the  adver- 
**  sary,  her  majesty  being  party :  her  highoess's  pleasure 
**  was,  that  whatsoever  could  be  brought  in  fJEivour  of  the 
"  subject,  should  be  admitted  to  be  beard ;  and  moreover, 
"  that  the  justices  should  not  persuade  themselves  to  sit 
**  in  judgment  otherwise  for  her  highness  than  for  her  sub* 
"  jects"  (o).  Afterwards,  in  one  particular  instance,  (when 
f.n.K..#fi;ng  the  queen's  stores  was  made  felony  by  statute 
"^  ip)t)  it  was  provided,  that  any  person  impeached 

(ft)  I  Ckit  BL  444.  a.  M«MH|.  8^  L.  b.a9.c.  11. 

(0  lM4i  1  Pliil.Et.7l.  (•)  H«llNf«b.  IIIS;  8i.Tr.t.7«. 

(■)  tl.Ti.  i.  yMi<«.  (/)  Rc^mM  by  7  &  •  Geo.  4. 

(■)  DmmI.  P«M.  L««.  b. 3.  u.  1 ;  r.  97  i  vii*  Mp.  p.  S<4. 


430  BOOK  VI.— OF  CBIMW. 

Qfor  such  felony  ''  should  be  received  and  admitted  to  make 
"  any  lawful  proof  U>at  he  could,  by  lawful  witness  or 
**  otherwise,  for  his  discharge  and  defence ;"  and  in  general 
the  courts  grew  so  heartily  ashamed  of  a  doctrine  so  un- 
reasonable and  oppressive,  that  a  practice  was  generally 
introduced  of  examining  witnesses  for  the  prisoner,  but 
not  upon  oath  (7),  the  consequence  of  which  still  was,  that 
the  jury  gave  less  credit  to  the  prisoner's  evidence,  than  to 
that  produced  by  the  crown.  Sir  Edward  Coke(r)  protests 
very  strongly  against  this  tyrannical  practice :  declaring, 
that  he  never  read  in  any  act  of  parliament,  book,  case  or 
record,  that  in  criminal  cases  the  party  accused  should  not 
have  witnesses  sworn  for  him,  and  therefore  there  was  not 
so  much  as  scintilla  juris  against  it(s).  And  the  house  of 
commons  were  so  sensible  of  this  absurdity,  that,  in  the 
bill  for  abolishing  hostilities  between  England  and  Scf»t- 
land  (/),  when  felonies  committed  by  Englishmen  in  Scot- 
land were  ordered  to  be  tried  in  one  of  the  three  northern 
counties,  they  insisted  on  a  clause,  and  carried  ii{u) 
against  the  efforts  of  both  the  crown  and  the  house  of 
lords,  against  the  practice  of  the  courts  in  England,  and 
the  express  law  of  Scotland  (x),  that  in  all  such  trials,  for 
the  better  discovery  of  the  truth,  and  the  better  information 
of  the  consciences  of  the  jury  and  justices,  "there  shall 
"  be  allowed  to  the  party  arraigned  the  benefit  of  such 
"  credible  witnesses,  to  be  examined  upon  oath,  as  can  be 
"  produced  for  his  clearing  and  justification."  At  length 
by  the  statute  7  Will.  III.  c.  3,  the  same  measure  of  jus- 
tice was  established  throughout  all  the  realm,  in  cases  of 
treason  within  the  act ;  and  it  was  afterwards  declared  by 
statute  1  Anne,  st.  2,  c.  9,  that  in  all  cases  of  treason  and 
felony,  all  witnesses  for  the  prisoner  should  be  examined 
upon  oath,  in  like  manner  as  the  witnesses  against  him.]] 

(q)  2  Bdst.  147  ;  Cro.  Car.  292.  (t)  Stat.  4  Jac.  1,  c.  1. 

(r)  3  loat.  79.  (u)  Com.  Joura.  4,  5,  12.  13,  15. 

(f)  See  alto  2  Hale,  P.  C.283,  and  29.  30  Jun.  1607. 

hia  lummary,  264.  (x)  4  Jan.  1607. 
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Lastly,  the  <iefeiidaot  in  acrinunal  prosecution  is  allowed 
to  call  wttoeiMa  to  speak  generally  to  his  character ;  though 
he  is  not  allowed  to  prove  particular  actions  bearing  favour- 
ably on  his  character,  unless  they  happen  to  stand  in  con- 
nection with  some  of  the  facts  charged  and  proved  against 
J  \iid  by  6  Sc  7  Will.  IV.  c.  Ill,  where  upon  any 

>  lit  for  felony,  a  previous  conviction  for  another 

felony  is  stated,  though  in  general  the  reading  of  that 
part  which  relates  to  the  former  conviction,  is  to  be  deferred 
till  the  jury  have  found  the  prisoner  guilty  of  the  subse- 
quent  felony, — yet  if  he  gives  evidence  as  to  character,  the 
prosecutor  may  in  answer  thereto  give  evidence  of  the 
previous  conviction,  before  the  subsequent  felony  is  found, 
and  the  jury  shall  inquire  of  the  previous  conviction  and 
subsequent  felony  at  the  same  time. 

QWhen  the  evidence  on  both  sides  is  closed,  and  indeed 
when  any  evidence  hath  been  given,  the  jury  cannot  be 
discharged,  unless  in  cases  of  evident  necessity  ( y),  till 
they  have  given  in  their  verdict ;  but  are  to  consider  of 
it,  and  deliver  it  in,  with  the  same  forms  as  upon  civil 
causes  (s).  But  the  judges  may  adjourn,  while  the  jury 
are  withdrawn  to  confer,  and  return  to  receive  the  verdict 
in  open  court  (a).]]  And  when  the  trial  runs  to  such  a 
length,  that  it  cannot  be  concluded  in  one  day,  the  esta- 
blished practice  now  is  to  adjourn  the  court  till  the  next 
morning ;  but  the  jury  must  be  somewhere  kept  together, 
so  that  they  may  have  no  communication  except  with 
each  other  (&).  Such  verdict  Qmay  be  either  general,  u 
guilty,  or  not  guilty :  or  special  (c),  setting  forth  all  tbe 

(y)  Co.  LilU  721 ;  3  laM.   110;  "  iMiBbw,  flT«  A  frtvjr  v«rdict."    As 

Fo«i«r.  17 ;  Goald't  nic.  IIU.  1764.  le  tfrUdi,  v'M  Mp.  veU  iit.  p.  020.  o. 

ft)  A*  le  Um  verdict  io  civil  c«uw.  (a)  8  8(.  Tr.  7S1  ;  4  St.  Tr.  181, 

vkltMp.vol.iii.  p. 618-931.    BUtk-  46ft.  485. 


ilH(SSMiMi.*oLiv.p.SOO.M«M  (*)  9nom'»  e«M,  6  T.  iLa97;  I 

paiac  ipoa  wAMk  iW  pnctiea  wlsllw      CkH.  C.  L.  ( 


I*  vwiiti  vwtai  fe«B  tiMt  la  civil         (•)  llw  ta  soaflt  •(  •  apMial 
tfMlikt  J«7  CMMI  *'h  a      vwdkt.  R.  •.  Tlaaall.  6  A.  Ik  B. 


criiiaal  caw,  wlikli  taacliw  Hii  w      143. 
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Qcircumstances  of  the  case,  and  praying  the  judgment  ot 
the  court;  whether,  for  instance,  on  the  facts  stated,  it  be 
murder,  manslaughter,  or  no  crime  at  all.  This  is  whore 
they  doubt  the  matter  of  law,  and  therefore  choose  to  leave 
it  to  the  determination  of  the  court :  though  they  have  an 
unquestionable  right  of  determining  upon  all  the  circum- 
stances, and  finding  a  general  verdict,  if  they  think  proper 
so  to  hazard  a  breach  of  their  oaths.  But  the  practice  some- 
time in  use,  of  fining,  imprisoning,  or  otherwise  punishing 
jurors  for  finding  their  verdict  contrary  to  the  direction  of 
the  judge,  was  arbitrary,  unconstitutional  and  illegal :  and 
is  treated  as  such  by  Sir  Thomas  Smith,  two  hundred  years 
ago,  who  accounted  such  doings  "  to  be  very  violent, 
"  tyrannical,  and  contrary  to  the  liberty  and  custom  of  the 
"  realm  of  England"  (d).  For,  as  Sir  Matthew  Hale  well 
observes  («),  it  would  be  a  most  unhappy  case  for  the 
judge  himself,  if  the  prisoner's  fute  depended  upon  his 
directions :  unhappy  also  for  the  prisoner ;  for,  if  the  judge's 
opinion  must  rule  the  verdict,  the  trial  by  jury  would  be 
useless.  Yet  in  many  instances  (/),  where  contrary  to 
evidence  the  jury  have  found  the  prisoner  guilty,  their 
verdict  hath  been  mercifully  set  aside,  and  a  new  trial 
granted  by  the  court  of  queen's  bench.  But  there  hath 
yet  been  no  instance  of  granting  a  new  trial,  where  the 
prisoner  was  found  not  guilty  on  the  first  (g). 

If  the  jury  therefore  find  the  prisoner  not  guilty,  he  is 
then  for  ever  quit  and  discharged  of  the  accusation  (h). 
And  upon  such  his  acquittal,  or  upon  his  discharge  for 
want  of  prosecution,  or  upon  the  bill  of  indictment  not 
being  found  by  the  grand  jury,  he  shall  be  immediately 
set  at  large,  without  payment  of  any  fee  to  the  gaoler  (i). 

(d)  SmitbV  Commonw.  I.  3,  c.  I.  (h)  The  civil  Uw  in  loch  case  only 

(«)  2  Hale,  P.  C.  313.  diacharges  him  from  the  same  accuser, 

(f)  R.  V.  Read,    1   Lev.  9;  T.  but  not  from   the   same  accasatioo. 
Jonea.  163  ;  St.  Tr.  x.  416.  Ff.  48,  2,  7,  s.  2. 

(g)  Vide  Hawk.  P.  C.  b.  2,  c.  47,  (i)  See  the  statutes  14  Geo.  3,  c.  20; 
8.11.                                                          55Geo.  3,  c.  60i  8  &9  Vin.  r.  114, 
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[[Rut  if  the  jury  find  him  guilty  (ib),  he  is  then  ^aid  to  be 
convicted  of  the  crime  whereof  he  stands  indicted.  Which 
conviction  may  accnie  two  ways,  either  by  his  confessing 
the  offence,  and  pleading  guilty,  or  by  his  being  found  so 
by  the  verdict  of  his  country. 

When  t!  **'  Her  is  thus  cohvk  tt«i,  there  are  two  col- 
lateral cii  K«*9  that  immediately  arise;]]  first,  the 
allowance  of  the  expenses  of  the  prosecutor,  and  secondly, 
in  case  of  larceny,  the  restitution  of  his  goods. 

1.  By  7  Geo.  IV.  c.  64,  the  court  is  empowered  in  all 
cases  of  felony,  and  upon  indictments  for  certain  misde- 
meanors, to  allow,  out  of  the  county  rate(/),  the  expenses 
of  the  prosecutor  and  his  witnesses,  with  compensation  for 
their  trouble  and  loss  of  time ;  and  this  whether  the  case 
shall  terminate  in  conviction  or  acquittal,  or  the  throwing 
out  the  bill  of  indictment,  and  even  though  no  bill  of  in- 
dictment shall  have  been  actually  preferred  (m).  The  mis- 
demeanors included  in  this  provision  are  as  follows: — an 
assault  with  intent  tocoms^t  felony;  an  attempt  to  commit 
felony  ;  a  riot ;  a  misdemeanor  for  receiving  stolen  property, 
knowing  the  same  to  have  been  stolen ;  an  assault  upon  a 
peace  officer  in  the  execution  %f  his  duty,  or  any  person 

(k)  Ib  iIm  Rmmb  repablic.  wbta  W.  &  M.  e.  18.  if  the  proawttlor.oa 

ilMpriMMrwMaeavietodof  anjctpH  to  iofonMUtoo  filed  by  tb«  mMttr  of 

1*1  ifcow  bj  km  jodfc*.  ibo  fbrai  of  Um  crowa  odMO.  doct  ool  try  within  a 

prooeaaeiof  ikatcoaviniootretaoiB*'  jroar  afttr  itut  joiaod.  or  if  lh«  de- 

ihiog  fwrtietilarty  dffliralo ;  MC  that  Im  faadaat  bo  aeqmttod  by  vordict,  or  • 

«rM  guthy.  bvt  thai  bo  bad  oet  booa  mIIo  praaaqvi  bo  oalcrad,  ibo  eoort  of 

•ao*^  opeo  bu  guard  :  "  pmrum  cm-  qooea'a  boocb  may  award  cotta  to  ibo 

vtew  fUUtmr."    FoaiM.  324.  dcCradaat,  oaloaa  tba  judge    btfera 

(0  Soet.  n,  kc.   For  tb«  pratri— a  wbeaa  it  ia  triad  coniftaa  io  opoa  coart 

alala  of  iko  law  oa  tkia  Mbjoei,  eaa  oa  ibo  Uial,  tbal  tboro  waa  a  raaaoa* 

4W.  &M.C.  8;   lO&IIWill.S.  ablo  ffoaad  (ar  tbo  pr  oaoralioa. 

r.  93;  6  Aaao.  e.  31  ;   14  Goo.  ).  (■)  By  aoet.  tt.  ibt  coart  may  aha 

c.  6  i  3A  Gm.  9.  r.  36 ;  17  Gm.  i,  order  caaipaaaatiaa  la  partiea,  wba 

e.  3  ;  18  Gm.  3.  c  10.  aad  66  Ota.  S.  bata  boaa  aeti«a  m  iba  appiaboaotaa 

r.  70.    All  iboM  are  aaor  lapoaiad  of  eortaia  oibadara,  payaMa  by  iba 

by  7  Ooa.  4.  c.  64.    Wo  laay  lanMik  abotUT.  wba  b  to  bo  lataibaraad  by  ibt 

borv.  ibal  roala  ato  alao  ia  aaaw  caaea  traaaary.     Vida  aaf.  ^.961. 
■Ilewod  to  dafaadaau;  (ar  by  4  A  5 

VOL.   IV.  r  y 
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acting  in  his  aid ;  a  neglect  or  breach  of  duty  as  a  peaeo 
officer;  an  assault  committed  in  pursuance  of  a  conspiracy 
to  raise  the  rate  of  wages ;  the  knowingly  obtaining  any 
property  by  false  pretences ;  the  wilful  and  indecent  ex- 
posure of  the  person ;  and  wilful  and  corrupt  perjury,  or 
subornation  of  perjury  (n). 

2.  QBy  the  common  law  there  was  no  resUtution  of 
goods  upon  an  indictment,  because  it  is  at  the  suit  of  the 
crown  only,  and  therefore  the  party  was  enforced  to  bring 
an  appeal  of  robbery,  in  order  to  have  his  goods  again  (o).]] 
But  afterwards,  by  statute  21  Hen.  VIII.  c.  11,  where  any 
person  was  convicted  of  larceny,  by  the  evidence  of  the 
party  robbed,  he  was  to  have  full  restitution  of  his  money, 
goods  and  chattels,  or  the  value  of  them  out  of  the  of- 
fender's goods,  if  he  had  any,  by  a  writ  to  be  granted  by 
the  justices;  and  latterly,  it  has  been  the  practice  for  the 
court  Qupon  the  conviction  of  a  felon,  to  order,  without 
any  writ,  immediate  restitution  of  such  goods  as  are  brought 
into  court,  to  be  made  to  the  several  prosecutors (/>).]]  As 
to  which  restitution  upon  conviction,  it  is  observable  that 
it  [[reaches  the  goods  so  stolen,  notwithstanding  the  pro- 
perty of  them  is  endeavoared  to  be  altered  by  sale  in  a 
market  overt(</),]]  a  doctrine  on  which  Blackstone  remarks, 
that  Qhough  it  may  seem  somewhat  hard  on  the  buyer, 
yet  the  rule  of  law  is,  that  spoliatus  debet,  ante  omnia, 
restitui;  especially  when  he  has  used  all  the  diligence  in 

(n)  See  also  7  Will.  4  &  1  Vict.  convicUoa,  io  case  he  receives  a  p«r- 

c.  44,   u   to   the    allowance   of   the  doo.     But  »ucb  action  lies  not  before 

expenses  of  a  prosecution  for  the  eon'  conviction,  for  so  felonies  would  be 

etalmtnt  of  a   birth.     As   to   which  made  up  and  healed;  and  also  recaption 

offence,  vide  sup.  p.  305.  is  unlawful,  if  done  with  ioteotion  to 

(o)  3  lost.  242.     As  to  an  appeal,  smother  or  compound  the  larceny.     4 

vide  sup.  p.  384.  Bl.  Com.  363.     As  to  recaption,  vide 

(;;)   Even    without   any  award   of  sup.  vol.  iii.  p.  358.   As  Io  compound- 

restitution,  the  party  may  peaceably  ing  offences,  vide  sup.  pp.  259,  261. 
retake  his  goods  wherever  he  happens  (9)   1  Hale,  P.  C.  543  ;  4  Bl.  Com. 

to  6od  them,  unless  a  new  property  363.    As  to  sales  in  market  overt,  vide 

be  fairly  acquired  therein,  and  be  may  sup.  vol.  ii.  p.  123. 
bring  an  action  against  the  felon  after 
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Qhis  power  to  conrict  the  felon.  And  since  the  case  is 
reduced  to  this  hard  necessity,  that  either  the  owner  or 
the  buyer  must  suffer,  the  law  prefers  the  right  of  the 
owner,  who  has  done  a  meritorious  act  by  pursuing  a  felon 
to  condign  punishroeut,  to  the  right  of  the  buyer,  whose 
merit  is  only  negative,  that  he  has  been  guilty  of  no  unfair 
transaction.]]  The  statute  of  21  Hen.  VIII.  is  now  re- 
pealed (r) ;  but  a  writ  or  order  of  restitution  may  now  be 
issued  under  the  new  provisions  of  the  larceny  act,  7  &  8 
Geo.  IV.  C.29,  8.57;  which  enacts,  that  if  any  person,  guilty 
of  any  felony  or  niiiidemeanor  under  that  act,  in  stealing, 
taking,  obtaining  or  converting,  or  in  knowingly  receiving 
any  chattel,  money,  valuable  security,  or  other  property, 
shall  be  indicted  for  the  same,  by  or  on  behalf  of  the  owner, 
bis  executor  or  administrator,  and  be  convicted  thereof, 
the  property  shall  in  such  case  be  restored  to  the  owner 
or  his  representatives,  and  the  court  shall  have  power  to 
award,  from  time  to  time,  writs  of  restitution  for  such  pro- 
perty, or  to  order  the  restitution  thereof  in  a  summary 
manner.  Thi>t,  however,  is  subject  to  a  proviso  as  to 
Taluable  securities,  that  if  before  the  award  of  restitution, 
it  shall  appear  that  they  shall  have  been  bond  fine  paid  or 
discharged  by  some  person  liable  to  the  payment  thereof, 
or  being  negotiable  instruments,  shall  have  been  bonaJUie 
taken  by  transfer  or  delivery,  by  some  person  for  a  just 
and  valuable  consideration,  without  any  notice  or  reason- 
able caoM  to  suspect  that  they  had  been  taken  or  converted 
by  any  felony  or  mtkleineanor,  in  such  case  no  restitution 
shall  be  awarded. 

(r)  B7  7  &  8  Geo.  4.  c.  37. 


Ff  3 
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CHAPTER  XXiil. 

OP  JUDGMENT  AND  ITS  CONSEQUENCES. 


Wb  are  now  to  consider  the  next  stage  of  criminal  prose- 
cutions after  trial  and  conviction  are  past, — which  is  that 
of  judgment.  For  when,  upon  a  charge  of  felony,  the  jury 
have  brought  in  their  verdict,  guilty,  in  the  presence  of 
the  prisoner,  Qhe  is  either  immediately,  or  at  a  convenient 
time  soon  after,  asked  by  the  court,  if  he  has  anything  to 
oH'er  why  judgment  should  not  be  awarded  against  him. 
And  in  case  the  defendant  be  found  guilty  of  a  misde- 
meanor (the  trial  of  which  may,  and  does  usually,  happen 
in  his  absence),  a  capias  is  awarded  and  issued  to  bring 
him  in  to  receive  his  judgment,  and  if  he  absconds,  he  may 
be  prosecuted  even  to  outlawry ;]]  but  no  corporal  punish- 
ment can  in  any  case  be  awarded  against  a  defendant 
unless  he  be  personally  present  (a).  QBut  whenever  he 
appears  in  person,  he  may  at  this  period  offer  any  excep- 
tions to  the  indictment,   in  arrest  oj' judgment  (b),  as  for 

(a)  Hawk.  P.  C.  b.  2.  c.  48,  s.  17.  Iher  notices  on  the  subject     It  ori- 

(6)  At  this  period  it  was  that  the  ginally  coDsi»ted  io   the  privilege  •!• 

prisoner  also  formerly  avuiiled  judg>  lowed  lu  a  cleik  in  oiders,  when  pro* 

lueot  of  death  by  praying  the  btnejit  seculed  ia  the  tempoial  court,  of  beiog 

ef'elergtf,  it  being  more  usual  to  resort  discharged  from  theoce,  and  handed 

to  this,  afier  conviction,  than  by  way  over  to  the  court  Christian,  in  order  lo 

of  declinatory  plea  to  the  indiciment  make  canonical  purgation,  that  is,  lo 

(vide  supra,  p.  400,  n.).    This  benefit  clear  himself  on  his  own  oath,  and  that 

of  clergy  constituted  in  former  times  so  of  other  persons  as  his  compurgators 

remaikable  a  feature  in  our  criminal  (vide  Reeves's  Hist.  Eng.  L.  vol.2,  pp. 

law,  and  a  general  acquaintance  with  14,  134  ;  25  VAm.  3,  st.  3,  c.  4 ;  and 

its  natuie  is  still  so  important  for  the  as  to  canonical  purgation,  sup.  vol.  iii. 

illustration  of  our  books,  that  ii   may  p.  720>;  a  privilege  founded,  as  it  is 

be  desirable  to  subjoin  here  some  far-  Mid,upon  tbetextofScripture,"Toucb 
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[|wani  of  saffideDt  certainty  in  setting  forth  the  person,  the 
time,  the  place,  or  the  offence,]]  or  some  other  defect  appa- 
rent on  the  face  of  the  record ;  for  it  is  to  defects  of  that  kind 
only,  that  the  motion  in  arrest  of  judgment  applies;  Qand 
if  the  objection  be  valid,  the  whole  proceedings  shall  be 
■et  aside,  but  the  party  may  be  indicted  again  (c).]]  And 
here  we  may  take  notice,  that,  Qin  favour  of  life,  great 
strictneM  has  at  all  times  been  observed  in  every  point  of 
an  indictment.   Sir  Matthew  Hale  indeed  complains, "  that 


**  aM  mam  «BMOlcd,  ao4  do  bj  pro* 
*■  plMM  M  kana."  la  EaflaDd  tkb 
•aaattadad  by  dayrcca  to  all  wIm 
coald  raad,  and  ao  wert  capabia  of 
bacoaiof  cl«iks.  (  Rarirca,  abi  aopra, 
tt  «ol  4.  p.  1A6  )  Bat  by  4  Hca.  7. 
c  13,  il  waa  ptovidod,  that  lajnoo  al- 
lowod  llMir  eloffy  alMold  bo  boraod 
b  Um  koad,  Md  aboold  claiai  k  ooly 
oaee ;  aad  aa  lo  tbo  clergy,  it  bocawa 
tko  pfortieo,  b  coaaa  of  beioooa  aad 
■lanooa  gailt,  to  baod  tbcm  ovar  to 
Iko  oadioary,  oAafM  fmrgmtUmt  /m» 
ffaada,  tko  ofcet  of  wbirk  waa  ibat 
Aty  ««f«  to  bt  iaipriaoood  Car  Ufa.  (4 
Bl.  Coa.  SflB.)  Aftennida  by  18 
Ff-r  c.T.tboddivatiof  otartatbo  or> 
y  waa  aboliakod  allofolbvr,  but 
inpruaoaMot  waa  aatboiiaad  ia  addi* 
tiaa  Id  boratof  ia  iht  baad.  By  6 
Aaa.  e.  6,  tbo  baaail  of  dargy  waa 
allowad  to  tboao  oatkbd  to  aak  it, 
laaea  to  tbcir  ability  to 
By4Gf«.l,e.  II  ;  6Gao.  I. 
e.  t3 ;  aad  19  Ooa.  S.  c  74.  ibo 
paaiabaioot  of  iraaafOtUlioa  waa  aa> 
ikariHd  ia  oaflaia  caiaa,  ia  lioa  of 
bafatef  la  tbo  baad }  aad  by  tbo  act 
laal  artolioaod.  ibo  eoait  nigbt  i«i> 
pooo.  iaalaod  of  baraiof  ia  ibo  baad, 
a  pooaaiary  laa,  or  (aacopi  ia  BMa* 
ofdw  iba  oAador  la  bo 
Aa  la  tbo  aaiafo  of  tbo 
la  triHM  laa  aoaow  of  CMi|y 
aaouad.  k  bad  i 


ia  capital  fclaaiaa,  aad  froai  the  moro 
atraeioaa  of  iboao  it  had  been  lakea 
aoay  by  varioya  alatuiea  prior  to  ila 
late  aboliiioD  by  7  &  6  Goo.  4,  c.  28, 
a.  6.  At  the  law  ttood  at  tbo  time 
of  that  abolitioo,  clorfcs  in  ordera  woia, 
by  force  of  tbo  beaofit  of  dorfy,  dio* 
charged  in  clcrgyablo  (clooiei  witboot 
any  corporal  poaiabroent  whatever, 
and  aa  ofteo  aa  they  ofleoded,(2  Halo, 
P.  C.  375) ;  the  ooly  penalty  beiof 
a  forfcitare  of  their  geoda ;  aod  tbo  caaa 
waa  the  aaoie  with  peera  aod  pooroaoca 
(aa  to  wbom  aoo  4  &  5  Vicu  c.  22). 
bat  tboy  coald  claim  it  ooly  for  tbo 
int  odbaco.  Aa  to  cooaoHmora  abo 
ibey  eoald  bove  boocAl  of  clergy  oaly 
for  tbo  ftrat  oAeaco;  aod  they  mm* 
diacbarfod  by  it  frooi  tho  capital 
paaiobaaat  only,-  being  aobjoct.  oa 
tbo  otbor  baad,  aol  ooly  to  forfcitBia 
of  gooda,  bat  to  baraiag  ia  tbo  baad, 
wbippiof .  too.  iapriioaanat.  or.  ia 
eortaia  caaoa.  traaaportatioa,  ia  lioa  of 
tbo  capital  Malooeo.  4BI.Coai.p.37l. 
(r)  4  Rep.  48.  To  oaablo  bim  to 
aMta  ia  anaai  of  jadgnoat,  ba  aMMl 
ia  capital  eaoao  bo  aabod  bafoia  jadg- 
aaoat.  "  What  bo  baatoaay  why  jadg< 
**  aoat  of  doalb  aboaU  aot  bo  pio* 
**  aooacad  ogaiaal  bia."  Coa.  Dig. 
ladictaMat,  N.  Tba  difcadaat  aiaat 
ia  all  caaM  ba  ponaaally  baiwa  Iko 
caart  ia  aador  la  iMot  ia  an«u  af 
jadfiai.    Ibid. 


V-^ 
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Q"  this  strictness  is  grown  to  be  a  blemish  and  inconvenience 
"  in  the  law,  and  the  administration  thereof;  for  that  more 
"  oflfendcrs  escape  by  the  over-easy  ear  given  to  exceptions 
"  in  indictments,  than  by  their  own  innocence  (rf)."  A.  1 
yet  no  man  was  more  tender  of  life  than  thin  truly  exceli  ii 
judge.]]  Some  remedy  however  has  recently  (e)  been  ap- 
plied to  the  evil  of  which  he  complains,  by  ti  '-ions 
of  the  statute  7  Geo.  IV.  c.  64,  s.  20,  before  r.  i  .  (/), 
by  which  certain  defects  in  the  proceedings  are  cured  af^r 
judgment  after  verdict,  or  outlawry,  or  by  confession,  de- 
fault, or  otherwise.  In  addition  to  which  we  may  remark, 
that  by  sect.  21  of  the  same  statute,  no  judgment  after 
verdict,  upon  any  indictment  or  information  for  any  felony 
or  misdemeanor,  shall  be  stayed  or  reversed  for  want  of  a 
nmiliter  (g),  nor  by  reason  that  the  jury  process  has  been 
awarded  to  a  wrong  officer  upon  an  insufficient  suggestion, 
nor  for  any  misnomer  or  misdescription  of  the  officer  re- 
turning such  process,  or  of  any  of  the  jurors;  nor  because 
any  person  has  served  upon  the  jury,  who  has  not  been 
returned  as  a  juror  by  the  sheriff  or  other  officer;  and 
where  the  offence  charged  has  been  created  by  any  statute, 
or  subjected  to  a  greater  degree  of  punishment,  or  excluded 
from  the  benefit  of  clergy  by  any  statute,  the  indictment  or 
information  shall,  after  verdict,  be  held  sufficient  to  warrant 
the  punishment  prescribed  by  the  statute,  if  it  describe  the 
offence  in  the  words  of  the  statute  (A). 

QA  pardon  also,  as  has  been  before  said(i),  may  be 
pleaded  in  arrest  of  judgment,  and  it  has  the  same  ad- 
vantage when  pleaded  here,  as  when  pleaded  upon  arrai:.ii- 
ment,  viz.  the  saving  the  attainder.  And  certainly  ujm/h 
all  accounts,  when  a  man  hath  obtained  a  pardon,  he  is  in 
the  right  to  plead  it  as  soon  as  possible.]] 

(d)  2  Hale,  P.  C.  J 93.  (g)  Vide  lup.  p.  408. 

(«)  The  kUtuies  of  jtafuiU,  long  {h)  At  to  the  elferi  of  these  pro- 

•ince  applicable  to  formal  defecu  ia  viiioDs  of  the  7  Geo.  4,  c.  64,  vide  R. 

ci«ilactioos(vide»upra,voliii.pp.6'28,  v.  Harris,  7  C.  Ac  P.  429  ;  R.  f.  Cas- 

643).  do  not  apply  to  criroinal  pro-  par,  9  C.  &  P.  305;  R.  *.  Ellis,  1 

ceediogs.    4  Bl.  Com.  375.  Car.  it  M.  564. 

(/)  Vide  tup.  p.  377.  (i)  Vide  sap.  p.  406. 


CHAP.  XXIII.— OP  iUOOMBNT  AND  ITS  OONSBQUBRCBS.    430 

[[If  all  these  resources  fail,  the  court  must  pronounce 
judgment  (^,^2  that  is,  award  the  punishment  [[which  the 
law  hath  annexed  to  the  crime ;  and  which  hath  been  con- 
stantly mentioned,  together  with  the  crime  itself,  in  the 
course  of  the  former  chapters  Q  snd  such  judgment  ought 
regulmrly  (as  in  civil  cases)  to  be  recorded.  The  punish- 
ment of  offences  is  in  some  cases  goremed  by  the  common 
law  only,  but  is  more  frequently  defined  by  statute.  In 
misdemeanors  it  is  generally  fine  or  imprisonment;  and 
these  are  the  ordinary'  punishments  of  the  common  law  for 
•  misdemeanor,  where  no  other  is  provided  ;  in  felonies  it 
is  ooeasiofMtlly  death,  but  usually  imprisonment  or  trans- 
portatioD ;  the  imprisonment  being  frequently  accompanied, 
both  in  misdemeanor  and  felony,  by  whipping  (/).  By 
7  4  8  Geo.  IV.  c.  28,  s.  8,  every  felony,  for  which  no  other 
poDishment  is  provided,  is  made  punishable  with  trans- 
portation for  seven  years,  or  imprisonment  for  not  more 
than  two  years ;  and  to  such  imprisonment  may  be  added, 
•t  the  discretioD  of  the  court,  hard  labour  and  solitary 
confinement,  and  (in  the  case  of  males)  whipping.  And 
by  section  11,  if  any  person  shall  be  convicted  of  any  felony 
not  punishable  with  death,  committed  after  a  previous  con- 

(&)  Bjr  4  Ow.  4,  e.  48.  whmni  tkere  is  ■  like  provision  as  to  rooviciioD 

Mj  ytfwa  tb*!!  b«  cooiriclad  of  M17  io  tb«  C«atnl  CriouDsl  Court.     As  to 

friMj.  «sc«pl  a«rd«r,  (which  tseep-  this  provisioo.  vido  K.  9.  Mogf.  3  M. 

tiM  is  aow  abolislMd  bj  tiM  •fltet  of  &  Rob.  381. 

68[7Will.4.e.aO.)udiboUbjk«  (/)  Tbo  poMhwoat  of  mU^wg 

bt  swbiiri  tbo  boMil  of  dofgy  ia  woo  ioftelod  ot  commoo  Uw  on  ptr- 


mpooi  ibowof.  tmi  Ibo  eowt  bofwo      mm  of  iofcrior  cuodiiioo,  guilij  of 
I  bo  is  emncmi  sboll  bo  of  opi-      ftUt  taito^,  omI  eUwr  lOMUor  of- 


■odw  Ibo  fOrtkokr  lUwm  iwow   Botitoooawtbt  ioiboootlwt 

of  tbo  coso,  ho  is  Sl  10  bo  ro«  ponodi,b]riboMOfOoftbo8MrCbo»> 

to  tbo  tojsl  mmtj,  tbo  bor,  ii  woo  aovor  to  bo  ioftotod  oa  o 

ibotoia  froos  >i tiif  |i«UMia.  1  CUi.C.L.790.  Block. 

Jalgaoalof4oolb.oa4iootoodofpi*>  otoao  oooasiilw  tim  tbo  piUmj,  tbo 


—■til  il,  Ofilor  It  to  bo  rofsnisrf ;      $lMk$,  oad  ibo  rfosMsf  Mssf,  ao  ifMH 
wbkb  oatosiof  oa  roeord  Is  to  bota      »iaioos  paaisbssato  kaowa  to  iba 


Ifco  oooto  oiirt  to  if  iho  joi|anai  bad      Bag Uob  low.    B«t  Um  8m  of  iboso  is 
booa  prsosoowd.  sod  tbo  oftadv  la-      oliHibid  bjr  7  Wtll.  4  81  I  Vice  c 


prmod.    Bj7  Will.4Jil  Viel.t.77.      ft,  aad  Ibo  twa  boi  oia 
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viction  for  felony,  such  person  shall,  on  the  sabsaquent 
conviction,  be  liuble  to  transportation  for  life,  or  not  leM 
than  seven  years,  or  to  imprisonment  for  not  less  than 
four  years,  und,  if  a  mule,  mav  be  whipped,  in  uthiition  to 
the  imprisonment. 

In  cases  punishable  at  common  law,  the  judg;e  has  a 
discretion  whether  hne  or  imprisonment,  or  both,  shall  be 
awarded,  and  the  measure  of  either  is  also  leil  to  his  de- 
cision ;  and  where  the  punishment  is  fixed  by  statute, 
there  is  also  usually  reposed  in  him,  in  cases  of  felony,  a 
discretion  between  imprisonment  and  transportation,  and 
in  case  both  of  felony  and  misdemeanor,  where  either  of 
these  modes  of  punishment  is  adopted,  a  power  of  deter- 
mining, within  certain  limits  at  least,  the  period  of  its 
duration  (wt).  The  judge,  however,  cannot  award  either 
death  or  transportation,  unless  the  law  itself  has  expressly 
so  directed,  in  respect  of  the  particular  offence ;  and  by  the 
bill  of  rights  (stat.  1  Will.  Sc  M.  sess.  2,  c.  2,)  it  is  declared 
as  one  of  the  antient  rights  and  liberties  of  the  subjects  of 
this  realm,  that  no  cruel  and  unusual  punishments  are  to 
be  inflicted  (n).  Some  farther  remarks  on  those  that  have 
been  mentioned,  may  here  be  material. 

As  to  fines,  their  f/uantum  Qneither  can  nor  ought  to  be 
ascertained  by  any  invariable  law.  The  value  of  money 
itself  changes  from  a  thousand  causes ;  and  at  all  events 

(m)  Bj  7  &  8  Geo.  4.  c.  28,  ■.  10,  ation ;  •Ithongh  the  aggregate  term  of 
whenever  senlence  shall  be  patsed  for  imprisonmeot  or  Uansportation  re> 
felooy,  on  a  person  already  imprisooed  tpeciively  nnay  exceed  the  term  for 
under  sentence  for  another  crime,  the  which  either  punishment  could  other- 
court  may  award  imprisonment  for  the  wise  be  awarded, 
subsequent  offence,  to  commence  from  (n)  When  the  judges  imposed  a  fine 
the  expiration  of  the  first  imprison-  of  30,000/  on  the  Duke  of  Devon- 
inent;  and  where  a  person  shall  be  shire,  for  striking  within  the  limits  of 
already  under  sentence,  either  of  im-  oi.e  of  his  majesty's  palaces,  the 
pritOBawat  or  traosport<ition,  the  court  house  of  lords  determined  that  their 
(if  empowered  to  transport)  may  award  conduct  was  oppressive  and  illegal.  11 
such  sentence  for  the  subsequent  of-  Harg.St.  Tr.  136  ;  et  videasto  Oales'a 
fence,  to  commence  at  the  expiialion  cas^  *  M  ■•  •  St.  Tr.  106. 
of  the  first  imprisonment  or  transport- 
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Qwhat  ia  ruin  to  one  man's  fortune,  may  be  matter  of  in- 
difference to  another's.  Thus  the  law  of  the  twelve  tablet 
at  Rome  fined  t-very  person,  that  struck  another,  five-and- 
twenty  denarii :  this,  in  the  more  opulent  days  of  the  empire, 
grew  to  be  a  punishment  of  so  little  consideration,  that 
Aulus  Gellius  tells  a  story  of  one  Lucius  Neratius,  who 
made  it  his  diversion  to  give  a  blow  to  whomsoever  he 
pleased,  and  then  tender  them  the  legal  forfeiture.  Our 
statute  law  has  not  therefore  oflen  ascertained  the  quantity 
of  fines,  nor  the  common  law  ever, — it  directing  such  an 
offence  to  be  punished  by  fine  in  general,  without  specifying 
the  certain  sum, — which  is  fully  sufficient  when  we  con- 
sider, that,  however  unlimited  the  power  of  the  court  may 
■eem,  it  is  as  far  from  being  wholly  arbitrary,  but  its  dis- 
cretion U  regulated  by  law.  For  the  bill  of  rights,]]  which, 
as  we  have  seen,  prohibits  cruel  and  unusual  punishments, 
alto  particularly  declares  that  excessive  fines  shall  not  be 
imposed;  Qand  the  same  statute  farther  declares,  that 
all  grants  and  promises  of  fines  and  forfeitures  of  particular 
persons  before  conviction  are  illegal  and  void,  since  thereby 
many  times  undue  means  and  more  violent  prosecution 
would  be  used  for  private  lucre,  than  the  quiet  and  just 
proceeding  of  law  would  permit. 

The  reasonableness  of  fines  in  criminal  cases  has  also 
been  usually  regulated  by  the  determination  of  Magna 
Charta,  c.  1 4,  concerning  amercements  for  misbehaviour  by 
the  suitors  in  matters  of  civil  right.  "  Liber  homo  non  amer' 
"  cietur  proparvo  delicto,  nisi  secundum  modum  ipsiiis  delicti ; 
"  et  pro  magno  delicto^  Mecundum  magnitudiuem  delicti,  salvo 
"  contenemento  $uo  ;  et  mercator  eodem  modo,  salva  mercan- 
**  dita  sua,  et  villanus  eodem  modo  awurcietur,$aloo  waimagio 
"no.'*  A  rule  that  obtained  even  in  Henry  the  Second's 
time  (o) ;  and  means  only  that  no  man  shall  have  a  larger 
amercement  impoted  u|H>n  him  than  his  circumstances  or 
estate  will   hear,  saving   to  the  landholder  hit   COOtene- 

(•)  GiMv.  b.9.c.  S.k  II. 
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Qment  (p)  or  land,  to  the  trader  his  merchandize,  and  to 
the  countryman  his  wainage,  or  team  and  instruments  of 
husbandry.  In  order  to  ascertain  which,  the  Great  Charter 
also  directs,  that  the  amercement,  which  is  always  inflicted 
in  general  terms  (sit  in  misericordia)  sliall  be  set,  ponatur^ 
or  reduced  to  a  certainty,  by  the  oath  of  good  and  lawful 
men  of  the  neighbourhood.  Which  method  of  liquidating 
the  amercement  to  a  precise  sum,  was  usually  performed 
in  the  superior  courts  by  the  assessment  or  affeerment  of 
the  coroner,  a  sworn  officer  chosen  by  the  neighbourhood 
under  the  equity  of  the  statute  Westm.  1,  c.  18;  and  then 
the  judges  estreated  them  into  the  Exchequer  (y).  But  in 
the  court  leet  and  court  baron,  it  is  still  performed  by  affee- 
rors,  or  suitors  sworn  to  affeere,  that  is,  tax  and  moderate 
the  general  amercement,  according  to  the  particular  circum- 
stances of  the  ofl'ence  and  the  offender  (r).  Amercements 
imposed  by  the  superior  courts  on  their  own  officers  and 
ministers  were  affeered  by  the  judges  themselves ;  but  when 
a  pecuniary  mulct  was  inflicted  by  them  on  a  stranger,^ 
not  being  an  officer  of  the  court,  Qit  was  then  denominated 
Bifine{s);  and  the  antient  practice  was,  when  any  such  fine 
was  imposed,  to  inquire  by  a  jury  "  quantum  inde  regi  dare 
"  valeat  per  annum, salva  sustentatione  sua,  et  uxoris,  et  libe- 
"  rorum  suonim  (/)•"  And  since  the  disuse  of  such  inquest, 
it  is  never  usual  to  assess  a  larger  fine  than  a  man  is  able 
to  pay,  without  touching  the  implements  of  his  livelihood; 
but  to  inflict  corporal  punishment,  or  a  limited  imprison- 
ment, instead  of  such  fine  as  might  amount  to  imprison- 

(p)  Lord  Coke  uyt,  "  that  content-  (q)  F.  N.  B.  76. 

"  ment  tigoifieih  his  countenance,  as  (r)  The  affeeror't  oath  it  conceived 

"  the  armour  of  a  soldier  is  his  coun-  io  the  very  terms  of  Magna  Charta. 

"  teoanre.  the  books  of  a  scholar  his  Filz.  Survey,  c.  11. 
"  couDteoaoce,  aod  the  like."    2  lost.  (<)    8    Rep.    40.      The    words    of 

28.     He  adds  that  "  the  MMiina^'iim  is  Blackstooe    are  —  "■    stranger,    not 

"  the  counienance  of  the  villain;  and  it  "being  party   to   any  suit"   (4   HI. 

"  was  great  reason  to  save  his  wainage,  Com.  380) ;  but  Lord  Coke  says,  "  a 

"  for  otherwise  the  miserable  creature  "  stranger  to  the  couri." 
"  was   to  cany  the  buitben  on  bis  (f)  Uilb.  Exclieq.  c.  5. 

"  back." 
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[[meot  for  life.  And  this  is  the  reuon  why  fines  in  the 
king's  court  are  frequently  denominated  ransoms,  because 
the  penalty  most  otherwise  fall  upon  a  man's  person, 
unless  it  be  redeemed  or  ransomed  by  a  pecuniary  fine  (m), 
according  to  an  ancient  maxim,  qmi  non  habet  in  cruwunOf 
but  im  oorpore.  Yet  where  any  statute  speaks  both  of 
fine  and  ransom,  it  is  holden  that  the  ransom  shall  be 
tnhle  to  the  fine  at  least  (o).]] 

As  to  impruoHmtni{x)f  its  measure,  when  imposed  under 
modem  acts  of  parliament,  is  invariably  limited,  so  as  not 
to  exceed  three  or  at  most  four  years ;  but  in  connection 
with  it,  the  sentence  frequently  inflicts  the  additional 
■ererity  of  Aard  iabour  (^),  or  of  $oiUary  confinement^  or 
both,  according  to  the  nature  of  the  eaae.  By  7  Will.  IV. 
k  1  Vict,  c  90,  s.  o,  it  is  however  provided,  that  from 
Ikenceforth  it  shall  not  be  lawful  for  the  court  to  direct 
tiiat  any  offender  shall  be  kept  in  solitary  confinement 
for  any  longer  period  than  one  month  at  a  time,  or  than 
three  months  in  the  space  of  one  year.  Imprisonment, 
eren  where  not  the  regalar  punishment,  may  sometimes  be 
inflicted,  in  capital  cases,  by  way  of  commutation  for  the 
punishment  of  death.  For  by  U  Geo.  IV.  k  1  Will.  IV. 
c.  39,  s.  7,  in  cases  where  the  crown  shall  extend  mercy  to 
a  capital  ofiender,  on  condition  of  imprisonment  with  or 
without  hard  labour,  the  court,  or  any  judge  of  the  courts 
at  Westminster,  to  whom  the  intention  shall  be  signified, 


(•)    Minw,  c  6.  •.Si    Luib.  4.  c.  10,  t.  S7  ;  ih«  Act  u  l«  < 

Iktaatck  67&.  igUMt  iIm  |Mnoa.  0  Geo.  4.  c.  SI. 

(•)  NorlM**  ctM.  Hjm,  S33.  t.  SS.    8m  »1m  1 1  Geo.  4  h  \  WUl. 

(«)  A*  le  pnM«>  tad  llMir  i«f«.  4.  e.  30;   S  &  S  Will.  4.  e.  S4i  7 

Mm.   fids   Mp.   vol.  iii.    p.  S4A.  WUl.  4  h.  1  Vkc  cc  »4.  86.  S6,  S7. 

B«i   UbMf   %U   Mlilwy    eiilii  IS.  S0.  00,  91 )  t  At  S  Viet  c.  M. 

ij  M«  bs  addW  ia  sIsmm  ».  17. 

••  lU  mmmntt  tt  fanfii'  (y)  Tte  f^Mbmaui  tt kmrd  imhmt 

SmSGw.  4.e.  Il4i  7«i  k  Mid  le  Imv*  kwi  Inl  iBlra^Mad  by 

•  Om.  4.  c.  ».  ».  0  i  the  Ujcm7  6  AM.e.ei  vide  R.».Ba«i,7  A.* 

Ad. 7  ll  •  Om.  4.  «.  «.  •.  4  i  ike  B.MS. 
MiBriiei  l^wiM  Ael.7  4  •  Gee. 
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shall  allow  the  offender  the  benefit  of  a  conditional  pardon, 
and  make  an  order  for  the  imprisonment  accordingly. 

As  to  whipping,  the  offender,  under  such  modern  acts  of 
parliamentas  authorize  this  punishment,  is  generally  directed 
to  be  once,  twice,  or  thrice,  publicly  or  privately  whipped, 
if  the  court  think  fit,  in  addition  to  such  imprisonment  as 
inflicted  by  the  act.  By  1  Geo.  IV.  c.  57,  however,  judg- 
ment shall  in  no  case  be  given,  that  ^ny  female,  convicted 
of  any  ofi'ence,  shall  be  whipped  either  publicly  or  pri- 
vately. But  in  cases  where  the  whipping  of  female 
offenders  had  before  that  act  formed  cither  a  part  or  the 
whole  of  the  sentence,  the  court  or  justice  of  the  peace 
is  empowered  to  pass  sentence  of  confinement  to  hard 
labour  in  the  common  gaol  or  house  of  correction,  for  any 
time  not  exceeding  six  months,  nor  less  than  one  month, 
or  of  solitary  confinement  therein  for  any  space  not  ex- 
ceeding seven  days  at  any  one  time,  in  lieu  of  the  sentence 
of  being  publicly  or  privately  whipped. 

As  to  transportation  {z),  which  is  a  species  of  punish- 
ment unknown  to  the  common  law  of  England,  and  in- 
flicted only  under  the  express  enactments  of  the  legislature, 
it  is  now  chiefly  regulated  by  5  Geo.  IV.  c.  84  (a).  Ac- 
cording to  this  act,  every  person  convicted  of  an  offence 
liable  to  transportation,  shall  be  adjudged  to  be  transported 

(t)  See  an  tccouot  of  the  earlier  Will.  4,  c.  67,  tbolishing  capital  pu- 

■lalulet  relating  to  transportation,   R.  nishroeot  in  the  case  of  retaraing  from 

*.  Baker,  ubi  sup. ;  Bullock  c.  Do<ld»,  transportaliao  :    6  Ac    7    Vict.   c.    7, 

2  B.  &   Aid.  262,  267.     It  is  said  taking  away  from  governors  and  lieu- 

(Barr.  on  Statutes,  352),  that  trans-  tenant-governors     the    power   of    rc- 

portalioD  was  first  inflicted  as  a  pu-  roittiog  sentences  of  transported  con- 

nishment   by  statute   39  Flliz.   c.  4.  victs,  and  in  lieu  thereof  giving  them 

Blackstone  remarks,  vol.  iv.  p.  401,  the  power  of  recommending  convicts 

that  it  is  "  allowable  and  warranted  for  pardon,  and  containing  regulations 

"  by  the  Habeas  Corpua  Act,  31  Car.  as  to  tickeU  of  leave ;    5  &  6  Vict. 

**  2,  c.  2,  8.  1 4."  c.  29,  s.  1 4,  as  to  removals  of  persons, 

(a)  See  also  6  Geo.  4,  c.  69,  and  under  sentence  of  transportation,   to 

11  Geo.  4  Ac    1    Will.  4,  c.  39,  for  the  prison  at  Pentooville:  6  &  7  Vict 

pnnishing  offences  committed  by  trans-  c.  26,  s.  12,  as  to  such  removals  to  the 

ports  in  the  colonies,  and  otherwise  Millbank  prison, 
regulating  such  transports ;    4    Ac    5 
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beyond  the  sea*  for  such  term  as  authorized  by  law  in  the 
particular  case;  and  the  judgment  shall  authuri/.c  him  to 
be  conveyed  accordingly  to  such  place,  either  within  or 
without  the  British  dominions,  as  the  crown  may  appoint. 
And  whenever  the  crown  shall  be  pleased  to  extend  mercy 
to  any  otiender  convicted  of  a  capital  crime,  upon  con- 
dition of  transportation  beyond  the  seas,  and  such  intention 
of  mercy  shall  be  signified,  by  one  of  the  principal  secre- 
taries of  state,  to  the  court,  such  court  shall  allow  the 
offender  the  benefit  of  a  conditional  pardon,  and  make  an 
order  for  his  immediate  transportation  (6).  It  is  also  pro- 
vided, that  places  may  be  appointed  within  England  and 
Wales,  either  at  land  or  on  board  vessels  in  the  river 
Thames  or  other  river,  or  within  some  port  or  harbour,  for 
confinement  of  male  offenders  under  sentence  of  trans- 
portation, who  »hall  be  there  kept  under  the  management 
of  a  superintendent  and  overseer  (c);  and  that  the  time 
during  which  any  offender  shall  continue  in  any  gaol  or 
house  of  correction,  or  in  any  such  place  of  confinement 
as  aforesaid,  under  sentence  or  order  of  transportation, 
shall  be  reckoned  in  discharge,  or  part  discharge,  of  the 
term  of  transportation  (d). 

When  sentence  of  deaths  the  most  terrible  judgment  id 
the  laws  of  England,  is  pronounced,  the  mode  in  which  it 
is  to  take  place  is  particularized  in  the  sentence  itself,  and 
is  always  that  the  prisoner  be  hanged  by  the  neck  till 
dead  (r) ;  a  mode  of  capital  punishment  that  has  been  in 
use  in  this  country  from  time  immemorial  (/). 

(k)  6  Om.  4.  c.  84.  u.  '2.  3.  limw  alwajt  foint  p«rt  of  tb«waliaM. 

(«)  Saeti  to.  For  wbco  a  woman  oat  ooovictcd  of 

(4l)  SacC  19.  lt«Moo,  Of  pttit  Utaaoo.  (h«  acoitBc* 

(•)3Hal«.  P.C.399;  Hawk.P.C.  wMllwIef  bdogbuiowiiodMib  (vido 

b.t.e.48,  ».7.    Thia  io  wwiIm  Mi*  Mpr«.p.l98,«.)i  aodtbojodgBMolfor 

vctmI  Modo.    lo  IfMooa,  lM««««r,  M  lfMaoaiaeo«»ltil«iiiogib«coiQof  ihia 

w  hvf  MM  (M^  p.  IM).  ilbte*  kiogdMiorUMfiMlwal.uiofMiialM, 

CMopoaM  villi  oiter  a«««riMii  isd  woa  to  bo  dnwa  ood  borat.    Aa  to 

Iho  eaao  wao  1mmm\j  ibo  aaaM  irtib  maWa,  ii  waa  lo  btdrawa  aad  baagad. 

■Mudar  (aa  lo  «bkb.  vMa  aapa.  p.  I  lUla.  I>.  C.  Ul. 

m;.     Nar  did  ba^iH  ^  «>rMr  (/)  UidCckaMjt.lbatbalbfatba 
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Upon  the  passing  of  this  sentence  Qhe  immediate  ii 
parable  consequence  from  the  common  law  is  attainder. 
For  when  it  is  now  clear  beyond  all  dispute  that  the  cri- 
minal is  no  longer  fit  to  live  upon  the  earth,  but  is  to  be 
exterminated  as  a  monster,  and  a  bane  to  human  society, 
the  law  sets  a  note  of  infamy  upon  him,  puts  him  out  of 
its  protection,  and  takes  no  further  care  of  him  than  barely 
to  see  him  executed.  He  is  then  called  attaint,  attinctui^ 
stained  or  blackened  :  he  is  no  longer  of  any  credit  or 
reputation  :  he  cannot  be  a  witness  in  any  court ;  neither 
is  he  capable  of  performing  the  functions  of  another  man, 
for,  by  an  anticipation  of  his  punishment,  he  is  already 
dead  in  law  {y).  This  is  Sifter  judgment ;  for  there  is  great 
difference  between  a  man  convicted  and  attainted,  though 
they  are  frequently  through  inaccuracy  confounded  toge- 
ther. After  conviction  only,  a  man  is  liable  to  none  of 
these  disabilities;  for  there  is  still,  in  contemplation  of 
law,  a  possibility  of  his  innocence,]]  as  something  may  be 
offered  in  arrest  of  judgment.  QBut  when  judgment  is 
once  pronounced,  both  law  and  fact  conspire  to  prove  him 
completely  guilty,  and  there  is  not  the  remotest  possibility 
left  of  any  thing  to  be  said  in  his  favour.  Upon  judg- 
ment therefore  of  death,  and  not  before,  the  attainder  of 
a  criminal  commences (/<),  or  upon  such  circumstances  as 
are  equivalent  to  judgment  of  death  ;  as  judgment  of  out- 
lawry on  a  capital  crime,  pronounced  for  absconding  or 
fleeing  from  justice, — which  tacitly  confesses  the  guilt: 
and  therefore  either  upon  judgment  of  outlawry,  or  of 
death,  for  treason  or  felony,  a  man  shall  be  said  to  be 
attainted. 

The  consequences  of  attainder  are  forfeiture  and  cor- 
ruption of  blood. 

reign  of  Hen.  1,   the  judgment  for  order  oftraMportattim,  to  bring  actions 

felony  was  not  always  one,  bat  that  or  hold  property,  vide  Bullock  r.Dodds, 

that  monarch  ordained  in  parliament,  2  B.  &  Aid.  268  ;  5  Geo.  4,  c  84, 

that  it  should   be  as  above  for  all  s.  26;  6  it  7  Vict  c  7.  s.  3. 

manner  of  felonies.     3  Inst.  53.  (h)  R.  v.  Bridger,  1  Mee.  &  W. 

(g)  3  Intt.  213.     As  to  the  com.  145. 
petency  of  a  felon  under  sentence  or 
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QI.  Forfeiture  is  twofold ;  of  real  and  personal  estate*. 
First,  as  to  real  estates.  By  attainder  in  treason  (t)  a  man 
forfeits  to  the  crown  all  his  lands  and  tenements  of  inhe> 
ritance,]]  of  freehold  tenure  (A),  [[whether  fee  simple  or  fee 
tail,  and  all  his  rights  of  entry  on]]  freehold  QIands  and 
tenements,  which  he  had  at  the  time  of  the  oH'ence  com- 
mitted, or  at  any  time  aderwards,  to  be  for  ever  vested  in 
the  t  :ind  also  the  profits  of  all]]  freehold  [[lauds 

and  I  its  which  he  had  in  his  own  right  for  life  or 

years,  so  long  as  such  interest  shall  subsist  (/). 

T'  ture  relates  backwards  to  the  time  of  the  trea- 
son .    :ied,  so  as  to  avoid  all  intermediate  sales  and 

incumbrances(M),  but  not  those  before  the  fact ;  and  there- 
fore a  wife's  jointure  is  not  forfeitable  for  the  treason  of 
her  husband,  because  settled  on  her  previous  to  the  treason 
committed  ;  but  her  dower  is  forfeited  by  the  express  pro- 
vision of  statute  5  k  6  Edw.  VI.  c.  11  (a).  And  yet  the 
husband  shall  be  tenant  by  the  courtesy  of  the  wife's  lands, 
if  the  wife  be  attainted  of  treason  (o) ;  for  that  is  not  pro- 
hibited by  the  statute.  But  though  after  attainder  the 
forfeiture  relates  back  to  the  time  of  the  treason  committed, 
yet  it  does  not  take  effect  unless  an  attainder  be  had,  of 
which  it  is  one  of  the  fruits;  and  therefore  if  a  traitor  dies 
before  judgment  pronounced,  or  is  killed  in  open  rebellion, 
or  is  bai^ped  by  martial  law,  it  works  no  forfeiture  of  his 
lands,  for  he  never  was  attainted  of  treason  (p).     But  if 

(<)  C*.  Lin.  aM :  S  Iml  19 ;  1  («)  CouoterlMiiif  *•  eala  •#  tks 

Hd.  P.  C.  t40i  lUvk.  P.  C.  ^  3.  fMla  was  lotmuij  timmm,  aixl  by 

c.  49.  mmft  af  iIm  HsMMm  caMUUtiof  iIm 

<&)  ConrWy  MNIM.  im  tarn  tt  ttmrn,  6  Clii.  e.  II.   18  Elia.  e.  I. 


ti«MM.M«lMWladl»lk«lwi«r*s  tliSW.a.  cM,  15  GmS.e.«. 

■Mar,  aad  Ml  la  iIm  unmm,    Caa.  it  «aa  pavfcM,  ilMt  it  tkmM  vatk 

Dif.  CipyhiN.  M.  I.  aa  iMiHiMa  af  hmi»  aaaapi  (m  lU 

(1)  Bji  k  i  WUL  4.  e.  tt.  k  ia  life  of  iba  aAwlar  i  ud  by  «11.  tbat 

Iwwaiai  f»a»i<» J.  tbat  laada,  ■tawali.  k  ikiamU  aa»  dlafri»a  tba  wifc  af  bar 

•r  alaak  *aala4  is  aay  maMa  timU  sal  4awar» 
bafcHaiia<arawbaa«byfaMaaaftba         (•)  I  Hal.  P.  C.  3M. 
■miaiarat  aaa»<c<iaa  al  iba  inwlaa.  (^ )  Caw  LiM.  It. 

(■)aiaM.SII. 
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Qhe  chief  justice  of  the  queen's  bench  (the  supreme  coroner 
of  all  England)  in  person,  upon  the  view  of  the  body  of  one 
killed  in  open  rebellion,  records  it,  and  returns  the  record 
into  his  own  court,  both  lands  and  goods  shall  be  for- 
feited (7).;] 

QWith  us  in  England  forfeiture  of  lands  and  tenements 
to  the  crown  for  treason,  is  by  no  means  derived  from  the 
feudal  policy,  but  was  antecedent  to  the  entablishment 
of  that  system  in  this  island,  being  transmitted  from  our 
Saxon  ancestors,  and  forming  a  part  of  the  antient  Scan- 
dinavian constitution.]]  It  is  based  indeed  on  natural 
justice. 

QThe  natural  justice  of  forfeiture  or  confiscation  of  pro- 
perty for  treason  is  founded  in  this  consideration, — that 


(f )  4  Rep.  57.  It  wM  enacted  by 
7  Ann.  c.  21 ,  that  after  the  decease  of 
the  then  late  pretender  no  attainder  for 
treaaon  abould  extend  10  the  disinherit- 
iog  of  aoj  heir,  nor  to  the  piejudice  of 
■njr  peiaon  other  than  the  iraitor  him- 
aelf.  By  which  the  law  of  forfeiturea 
for  tieason  would  by  this  lime  have 
been  at  an  end,  had  not  a  subsequent 
statute  intervened  to  give  them  a  longer 
duration.  The  history  of  this  matter 
it  somewhat  singular,  and  worthy  of 
obseivalioo,  says  HIackstone,  and  his 
account  of  it  (vol.  iv.  p  384)  is  as 
follows:  "  At  the  time  of  ihe  Union 
"  the  crime  of  treason  in  Scotland  was, 
"  by  the  Scot*  law,  in  many  tespects 
"  different  from  that  in  England;  and 
"  particularly  in  its  consequence  of 
"  forfeitures  of  entailed  estates,  which 
**  WM  nore  pecnliarly  English  ;  yet  it 
**  icened  necessary  that  a  crime  so 
"  nearly  affecting  government  should, 
"  both  in  its  essence  and  in  its  con- 
"  sequences,  be  put  upon  the  same 
"  footing  in  both  parts  of  the  united 
"  kingdom.  In  new  modelling  these 
"  laws  the  Scotch  nation  and  the  Eng- 


"  lish  house  of  commons  tiniggled 
"  hard,  partly  to  maintain,  and  partly 
"  lo  acquire,  a  total  immunity  from  foi- 
"  feilure  and  corruption  of  blood,  which 
"  the  house  of  lords  a»  firmly  resitted. 
"  At  length  a  compromise  was  agreed 
"  to,  which  is  established  by  ihia 
"  statute,  viz.  that  the  same  crimes, 
"  and  no  other,  should  be  treason  in 
"  Scotland  that  are  so  in  England ; 
"  and  that  the  English  forfeitures  and 
"  corruption  of  blood  should  take 
"  place  in  Scotland  till  the  death  of 
"  the  then  pretender,  and  then  cease 
"  throughout  the  whole  of  Great  Bri- 
"  Uin  (Burnet's  Hist.  a.u.  1709): 
"  the  lords  artfully  proposing  this 
"  temporary  claute  in  hopes,  ii  is  said, 
"  that  the  prudence  of  succeeding  par- 
"  liaments  would  make  it  perpetual. 
"  This  was  partly  done  by  the  statute 
"  17  Geo.  2,  c.  39,  made  in  the  year 
"  preceding  the  rebellion  of  1745." 
Sec  also  39  &  40  Geo.  3,  c.  93.  The 
line  of  the  Pretender  being  now  extinct, 
these  statutes  have  lost  their  import* 
ance,  and  the  law  of  forfeiture  for 
treason  remains  as  at  common  law. 
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Qhe  who  hiith  thos  riolated  the  fandaroental  principles  of 
government,  and  broken  his  part  of  the  original  contract 
betwiH^n  king  and  people,  hath  abandoned  his  connections 
with  scH-iety,  and  hath  no  longer  any  right  to  those  advan- 
tages which  before  belonged  to  him  purely  as  a  member 
of  the  community ;  among  which  social  advantages  the 
right  of  transferring  or  transmitting  property  to  others  is 
one  of  the  chief.  Such  forfeitures,  moreover,  whereby  his 
posterity  must  suffer  as  well  as  himself,  will  help  to  restrain 
a  man,  not  only  by  the  sense  of  his  duty,  and  dread  of  per- 
sonal punishment,  but  also  by  his  passions  and  natural 
affections,  and  will  interest  every  dependent  and  relation 
be  has,  to  keep  him  from  offending,  according  to  that 
beautiful  sentiment  of  Cicero  (r),  "  nee  vero  mefvgit  quam 
**  tit  aeerbuMf  parentHm  scelera  filiorum  poenit  lui ;  ted  hoc 
"  prtrelare  legibut  cowtpttratum  ettf  ut  caritat  liberorum 
"  amieioret  paremtet  reipubliue  redderet."  And  therefore 
Aulus  Cascellius,  a  Roman  lawyer  in  the  time  of  the  trium- 
virate, used  to  boast  that  he  had  two  reasons  for  despising 
the  power  of  the  tyrants, — his  old  age  and  his  want  of 
children;  for  children  are  pledges  to  the  prince  of  the 
fatlier's  obedience  («).  Yet  many  nations  have  thought 
that  this  posthumous  punishment  savours  of  hardship  to 
the  inooceot,  especially  for  crimes  that  do  not  strike  at  the 
very  root  and  foundations  of  society,  as  treason  against  the 
government  expressly  does.  And  therefore,  though  con- 
fiscations were  very  frequent  in  the  times  of  the  earlier 
emperors,  yet  Arcadius  and  Honorius  in  every  other  in> 
stance  but  that  of  treason  tliought  it  more  just,  **  ibi  ccm 
**  pamamt  ubi  el  noxa  ett ;"  and  ordered  that  "  peeeata  tmot 
**  Uneant  auetoret,  nee  ulteriut  progrediatur  metiu,  qwum 
**  reperiatur  delictum  (/)."  And  Justinian  also  made  a  law 
to  restrain  the  punishment  of  relations  (a),  which  directs 
the  forfeiture  to  go,  except  in  the  case  of  cruMii  wnffmtatit, 
to  the  next  of  kin  lo  tlie  delinquent    On  tlie  other  hand, 

(r)  Act  llr«i«M.  tp.  13.  (0  C«d.  9. 47.  M. 

(i)  Gr««in.  I.  t    «S.  (■)  N»v.  134,0.  13. 

VOL.  IV.  O  O 
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[[the  Macedonian  laws  extended  even  the  capital  punish 
ment  of  treason,  not  only  to  the  children,  but  to  all  the 
relations  of  the  traitor (o) ;  and  of  course  their  estates  mast 
also  be  forfeited,  as  no  man  was  left  to  inherit  them.  And 
in  Germany,  by  the  famous  golden  bulle  (x),  copied  almost 
verbatim  from  Justinian's  code(y),  the  lives  of  the  sons  of 
■ach  as  conspire  to  kill  an  elector  are  spared,  as  it  is  ex- 
pressed, by  the  emperor's  particular  bounty.  But  they 
are  deprived  of  all  their  effects  and  rights  of  succession, 
and  arc  rendered  incapable  of  any  honour,  ecclesiastical 
or  civil,  "  to  the  end  that,  being  always  poor  and  neces- 
"  sitous,  they  may  for  ever  be  accompanied  by  the  infamy 
"  of  their  father ;  may  languish  in  continual  indigence ; 
"  and  may  find,"  says  this  merciless  edict,  "  their  punish- 
"  ment  in  living,  and  their  relief  in  dying."]] 

By  attainder  for  felony,  Qhe  offender  also  forfeits  all  his 
chattel  interests  absolutely,  and  the  profits  of  all  estites  of 
freehold  during  life  Q  and  by  attainder  for  murdery  the  of- 
fender moreover  forfeits,  Qafter  his  death,  all  his  freehold 
lands  and  tenements  in  fee  simple,  (but  not  those  in  tail,) 
to  the  crown  for  a  very  short  period  of  time  :  for  the  king 
shall  have  them  for  a  year  and  a  day,  and  may  commit 
therein  what  waste  he  pleases  ;  which  is  called  the  king's 
yeary  day  and  waste  {z).'^  The  doctrine  of  year,  day  and 
waste  formerly  applied  to  attainder  for  any  felony  what- 
ever, with  the  exception  of  treason,  which,  as  we  have 
seen,  is  differently  provided  for ;  and  the  history  of  this 
branch  of  the  law  is  as  follows.  [[Formerly  the  king  had 
only  a  liberty  of  committing  waste  on  the  lands  of  felons, 
by  pulling  down  their  houses,  extirpating  their  gardens, 
ploughing  their  meadows,  and  cutting  down  their  woods. 
And  a  punishment  of  a  similar  spirit  appears  to  have  ob- 
tained in  the  oriental  countries,  from  the  decrees  of  Nebu- 
chadnezzar and  Cyrus,  in   the  books  of  Daniel  (a)  and 

(r)  Qu.  Curt.  1.  6.  (i)  2  In«t.  37. 

(i)  Cap.  24.  (-)  Ch.  ui.  29. 

(«)  L.  9.  t.  8.  I.  5. 
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[[Ezra  (6) ;  which,  beside*  the  pain  of  death  inflicted  on  the 
delinquents  there  specified,  ordain  "  that  their  houses  shall 
"  be  made  a  dunghill."  But  this  tending  greatly  to  the 
prejudice  of  the  public,  it  wa»  agreed  in  the  reign  of  Henry 
the  First,  in  this  kingdom,  that  the  king  should  have  the 
profits  of  the  land  for  one  year  and  a  day,  in  lieu  of  the 
destruction  he  was  otherwise  at  liberty  to  commit  (c) ;  and, 
therefore,  Magna  Charta  (</)  provides  that  the  king  shall 
only  hold  such  lands  for  a  year  and  a  day,  and  then  restore 
them  to  the  lord  of  the  fee,  without  any  mention  made  of 
waste.  But  the  statute  17  Edw.  II.,  de  prarogativa  regis, 
seems  to  suppose  that  the  king  shall  have  his  year,  day 
amd  waste,  and  not  the  year  and  day  instead  of  waste ; 
which  Sir  Edward  Coke,  and  the  author  of  the  Mirror 
before  him,  very  justly  look  upon  as  an  encroachment, 
though  a  very  antient  one,  of  the  royal  prerogative  (*).]] 
And  such  continued  to  be  the  state  of  the  law  on  this 
subject  until  the  passing  of  the  64  Geo.  III.  c.  145,  though 
it  was  the  practice  to  compound  for  the  year,  day  and 
waste,  to  prevent  the  crown  from  exercising  its  right  of 
entry.  But  now  by  the  statute  just  mentioned,  no  at- 
tainder for  felony  which  shall  then^lter  take  place,  except 
in  cases  of  treason  or  murder,  or  of  abetting,  procuring  or 
counselling  the  same,  shall  extend  to  the  disinheritance  of 
any  heir,  nor  to  the  prejudice  of  the  right  or  title  of  any 
person  other  than  the  right  or  title  of  the  offender  during 
his  life  only ;  and  it  shall  be  lawful  to  every  person  to 
whom  the  right  or  interest  of  any  lands,  tenements  or 
hereditaments  after  the  death  of  such  offender  should  or 
inight  have  appertained,  if  no  such  attainder  had  been,  to 
enter  into  the  same. 

This  forfeiture  for  felony,  it  is  to  be  obtenred,  arises 
only  upon  attainder  (/);  Qand  therefore  a /Wb  <ir  se  forfeits 

(OCk.vLII.  («)  llirr.e.6.t.t:  tiMt  97. 

(<)  Mkf.  r.  4.  .  16;  Fkc  I.  I.         (/)  R.  •.  BiUpr.  1  Mm.*  W. 
e.ti.  146. 

(4)  9  Hta.  S.  c  n. 

oo2 
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Qno  lands  of  inheritance  or  freehold,  for  he  never  is  attainted 
as  a  felon  (g).  It  likewise  relates  back  to  the  time  of  the 
offence  committed,  as  well  as  forfeitures  for  treason,  so  at 
to  avoid  all  intermediate  charges  and  conveyances.  Thii 
may  be  hard  upon  such  as  have  unwarily  engaged  with  the 
offender;  but  the  cruelty  and  reproach  niuBt  lie  on  the 
part,  not  of  the  law,  but  of  the  criminal,  who  has  thus 
knowingly  and  dishonestly  involved  others  in  his  own 
calamities. 

These  are  all  the  forfeitores  of  real  estates,  created  by 
the  common  law,  as  consequential  upon  attainders,  by 
judgment  of  death  or  outlawry.  The  particular  forfeitures 
created  by  the  statutes  of  praemunire  and  others  are  here 
omitted,  because  they  are  to  be  looked  upon  rather  as  a 
part  of  the  judgment  and  penalty  inflicted  by  the  re- 
spective statutes,  than  as  consequences  of  such  judgment, 
as  in  treason  and  murder  they  are.  But  as  a  part  of  the 
forfeiture  of  real  estates,  it  may  be  proper  just  to  mention 
the  forfeiture  of  the  profits  of  lands  during  life,  which  ex- 
tends to  two  other  instances  besides  those  already  spoken 
of, —  misprision  of  treason  (A),  and  striking  in  the  superior 
courts  in  Westminster  Hall  (t),  or  drawing  a  weapon  upon 
a  judge  there  presiding  (J  ). 

The  forfeiture  of  goods  and  chattels  accrues  in  every 
treason  or  misprision  thereof,  felonies  of  all  sorts  (A),  self- 
murder  or  felony  de  se,  and  the  above-mentioned  offences 
in  the  superior  courts  of  justice.  For  Jlight  also,  on  an 
accusation  of  treason  or  felony  (/),  whether  the  party  be 
found  guilty  or  acquitted,  if  the  jury  find  the  flight,  the 
party  shall  forfeit  his  goods  and  chattels;  for  the  very 
flight  is  an  offence  carrying  with  it  a  strong  presumption 
of  guilt,  and  is  at  least  an  endeavour  to  elude  and  stifle 

{g)  3  IdsL55.  O  )  3  Inst.  141  ;  vide  sup.  p.  251. 

(A)  3  lost.  218  i  vide  sup.  p.  200.  (i^)  It  also  accrued  ia  "  petit  lar- 

(i)  The  words  of  Blackstoae  are  c«oy."    As  to  which,  vide  sup.  p.  159. 

"  striking  in  Weslmioster  Hall."    4  (<)  Blackstone  adds,  "or  even  petit 

Bla.  Com.  386.  larceny." 
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the  course  of  justice  prescribed  by  the  law.]]  But  in  mo- 
dem timet  it  has  not  been  usual  for  the  jury  to  find  the 
ii^ht  («) ;  Qforfeitiire  being  looked  upon,  since  the  Tsst 
increase  of  personal  property  of  late  years,  as  too  large  a 
penalty  for  an  offence  to  which  a  man  is  prompted  by  the 
natural  love  of  liberty.]]  And  now  by  statute  7  &  8  Geo.  IV, 
c.  28,  s.  6,  it  is  enacted,  that  where  any  person  shall  be 
indicted  for  treason  or  felony,  the  jury  impanelled  to  try 
such  perMO  shall  not  be  charged  to  inquire  concerning  his 
buids,  tenements  or  goods,  nor  whether  he  {\oi\  for  such 
treason  or  felony. 

[There  is  a  remarkable  difference  or  two  between  the 
forfeiture  of  lands,  and  of  goods  and  chattels.  1 .  Lands 
are  forfeited  upon  attainder^  and  not  before ;  goods  and 
chatteb  are  forfeited  by  conviction  in):  because  in  many 
of  the  cases  where  goods  are  forfeited  there  never  is  any 
attainder,  which  happens  only  where  judgment  of  death 
or  outlawry  is  given :  therefore  in  those  cases  the  forfeiture 
must  be  upon  conviction,  or  not  at  all ;  and,  being  neces- 
sarily upon  conviction  in  those,  it  is  so  ordered  in  all  other 
cases ;  for  the  law  loves  uniformity.  2.  In  outlawries  (o) 
for  treason  or  felony,  lands  are  forfeited  only  by  the  judg- 
ment ;  but  the  goods  and  chattels  are  forfeited  by  a  man's 
being  first  put  in  the  exigent^  without  staying  till  he  is 
tfuinto  exaetmSf  or  finally  outlawed ;  for  the  secreting  him- 
self so  long  from  justice  is  construed  a  flight  in  law  (p). 
3.  The  forfeiture  of  lands  has  relation  to  the  time  of  the 
hci  committed,  so  as  to  avoid  all  subsequent  sales  and  in- 
cumbrances ;  but  the  forfeiture  of  goods  and  chattels  has 
no  relation  backwards ;  so  that  those  only  which  a  man 
has  at  the  time  of  conviction  shall  be  forfeited.  Therefore 
a  traitor  or  folon  may  homA  fidt  sell  any  of  hb  chattels, 
real  or  personal,  for  the  sustenance  of  himself  and  family 
between  the  fact  and  conviction  (9) :  for  peraonal  property 

(■)  SiMarft  P.  C  1S3  b :  4  Bl.  (•)  A«  isMltevij,  tiitM^pbas?. 

CM.3i7.  (p)tla«.t». 

(•)VfaltR«k«to».WslUr.lR«M.  <f)  H«»k.P.C.b.S.  c«.  ».». 
h  Myl.  7SS. 
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Qis  of  80  fluctuatiDg  a  nature,  thai  it  passea  through  many 
hands  in  a  short  time ;  and  no  buyer  could  be  safe  if  he 
were  liable  to  return  the  goods  which  he  had  fairly  bought, 
provided  any  of  the  prior  vendors  had  committed  a  treason 
or  felony.  Yet  if  they  be  coUusively  and  not  bond  Jide 
parted  with,  merely  to  defraud  the  crown,  the  law,  and 
particularly  the  statute  13  Eliz.  c.  5,  will  reach  them;  for 
they  are  all  the  while  truly  and  substantially  the  goods  of 
the  offender. 

II.  Another  immediate  consequence  of  attainder]]  in 
treason  and  murder  Qis  the  corruption  of  blood,  both  up- 
wards and  downwards ;  so  that  an  attainted  person  can 
neither  inherit  lands  or  other  hereditaments  from  his  an- 
cestors, nor  retain  those  he  is  already  in  possession  of,  nor 
transmit  them  by  descent  to  any  heir ;  but  the  same  shall 
escheat  to  the  lord  of  the  fee,  subject  to  the  crown's  su- 
perior right  of  forfeiture.]]  But  having  had  occasion  to 
enlarge  on  this  matter  in  a  former  volume,  where  the 
subject  of  escheat  was  in  question  (r),  it  is  not  necessary 
to  detain  the  reader  longer  upon  it  in  this  place. 

(r)  Vide  sup.  vol.  i.  p.  408. 
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OP  REVERSAL  OF  JUDGMENT. 


[[Wiare  next  to  consider  how  judgments,  with  their  several 
connected  consequences  of  attainder,  forfeiture,  and  cor- 
ruption of  blood,  may  be  set  aside.  There  are  two  ways  of 
doing  this ;  either  by  falsifying  or  reversing  the  judgment, 
or  else  by  reprieve  or  pardon. 

A  judgment  may  be  falsified,  reversed,  or  avoided,  in  the 
first  place,  without  a  tcrit  of  error ^  for  matters  foreign  to 
or  tUAcrs  the  record,  that  is,  not  apparent  upon  the  face  of 
it,  so  that  they  cannot  be  assigned  for  error  in  the  supe- 
rior court,  which  can  only  judge  from  what  appears  in  the 
record  itself;  and  therefore,  if  the  whole  record  be  not  cer- 
tified, or  not  truly  certified  by  the  inferior  court,  the  party 
injured  thereby,  in  both  civil  and  criminal  cases,  may 
allege  a  diminution  of  the  record,  and  cause  it  to  be  rec- 
tified. Thus,  if  any  judgment  whatever  be  given  by  per- 
■oiM  who  had  no  good  conunission  to  proceed  against 
the  person  condemned,  it  is  void,  and  may  be  fiilsified,]]  if 
such  judgment  comes  collaterally  in  quettioQ  in  any  other 
cauM  or  court  (a),  Qby  showing  the  special  matter  without 
writ  of  error.  As  where  a  commission  iasaes  to  A.  and  B. 
and  twelve  others,  or  any  two  of  them,  of  which  A.  or  B. 
shall  be  one,  to  take  and  try  indictments,  and  any  of  the 
other  twelve  proceed  without  the  interposition  or  presence 
of  either  A.  or  B. ;  in  this  case  all  prooeedingt,  trials,  con- 
victions and  jndgmenta  are  void  for  want  of  a  proper  autho- 
rity in  the  oommittioners,  and  may  be  fiUsified  upon  bare 


(•)  8m  ikt  «NNfk*  •#  Mr.  JaMiot  Ciliriifi,  CtWdy't  IHiBtiUni.  fo 
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[[iDspection  without  the  trouble  of  a  writ  of  error(&),  it  being 
a  li*  V  Icmeanor  in  the  judges  so  proceeding,  and  little, 
if  a  y  ^,  short  of  murder  in  them  all,  in  case  the  person, 
so  attainted,  be  executed  and  suffer  death.  So  likewise  if  a 
man  purchases  land  of  another,  and  afterwards  theTendor 
is,  either  by  outlawry  or  his  own  confession,  convicted  and 
attainted  of  treason  or  felony  previous  to  the  sale  or  alien- 
ation, whereby  such  land  becomes  liable  to  forfeiture  or 
escheat ;  now,  upon  any  trial  the  purchaser  is  at  liberty, 
without  bringing  any  writ  of  error,  to  falsify  not  only  the 
time  of  the  felony  or  treason  supposed,  but  the  very  point 
of  the  felony  or  treason  itself,  and  is  not  concluded  by  the 
confession  or  the  outlawry  of  the  vendor,  though  the 
vendor  himself  is  concluded,  and  not  suffered  now  to  deny 
the  fact,  which  he  has  by  confession  or  flight  acknow- 
ledged. But  if  such  attainder  of  the  vendor  was  by  ver- 
dict, on  the  oath  of  his  peers,  the  alienee  cannot  be  re- 
ceived to  falsify  or  contradict  the  fact  of  the  crime  com- 
mitted, though  he  is  at  liberty  to  prove  a  mistake  in  /tme, 
or  that  the  offence  was  committed  afler  the  alienation,  and 
not  before  (c). 

Secondly,  a  judgment  may  be  reversed  by  tmit  of  error, 
which  lies  from  all  inferior  criminal  jurisdictions  to  the 
court  of  king's  bench  {d),  and  from  the  king's  bench  to 
the  house  of  peers ;  and  may  be  brought  for  notorious 
mistakes  in  the  judgment  or  other  parts  of  the  record;  as 
where  a  man  is  found  guilty  of  perjury,  and  receives  the 
judgment  of  felony  (e).  These  writs  of  error,  to  reverse 
judgments  in  case  of  misdemeanors,  are  not  to  be  allowed 
of  course,  but  on  sufficient  probable  cause  shown  to  the 

(fc)  Hawk.  P.  C.  b.3,  c  60,  n.  3,  be  revoraed   for  various  errors  of  a 

3.  merely  fornal  kind.     But  a>  to  most 

(«)  3  IoU.231 ;    I  Hal.  P.  C.  361.  of  these  it  ix  now  expressly  provided 

(d)  As  to  the  seotence  in  cottrt  of  by  7  Geo.  4,  c.  64,  ss.  20,  21,  that 

queen's  bench  on  error  from  an  inferior  ibey  shall  be  no  longer  grounds  for 

ooart,  tee  R.  v.  Bourne,  7  .'\.  &c  E.  staying  or   reversing   the  judgment. 

66.  Vide  sup.  pp.  377,  438. 

(<)  Formerly  also  judgments  might 
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[[•ttoraey-gMierBl ;  and  then  they  are  understood  to  be 
grantable  of  common  right  and  ex  debito  jtutitut.'^  And 
by  8  &  9  Vict.  c.  68,  where  judgment  shall  have  been 
given  for  a  misdemeanor,  and  the  defendant  shall  have 
obtained  a  writ  of  error  to  reverse  it,  execution  thereon 
•hall  be  stayed  until  such  writ  of  error  shall  be  finally 
determined ;  subject,  however,  to  a  proviso  that  no  exe- 
cution shall  be  stayed  until  the  defendant  shall  be  bound 
by  recognizance,  with  two  sufficient  sureties,  to  prosedute 
the  writ  of  error  with  effect ;  and,  in  case  the  judgment  be 
affirmed,  forthwith  to  render  the  defendant  to  prison  ac- 
cording to  the  judgment.  [[But  writs  of  error  to  reverse 
attainders  in  capital  cases  are  only  allowed  ex  gratia,  and 
not  without  express  warrant  under  the  king's  sign  manual, 
or  at  least  by  the  consent  of  the  attorney-general  (/). 
These  therefore  can  rarely  be  brought  by  the  party  him- 
self, especially  where  he  is  attainted  for  an  offence  against 
the  state ;  but  they  may  be  brought  by  his  heir  or  executor 
after  his  death,  in  more  favourable  times ;  which  may  be 
some  consolation  to  his  family.  But  the  easier  and  more 
effectual  way,  is, 

Lastly,  to  reverse  the  attainder  by  act  of  parliament. 
Tliis  may  be  and  hath  been  frequently  done  upon  motives 
of  compassion,  or  perhaps  from  the  zeal  of  the  times,  after 
a  sudden  revolution  in  the  government,  without  examining 
too  closely  into  the  truth  or  validity  of  the  errors  assigned. 
And  sometimes,  though  the  crime  be  universally  acknow- 
ledged and  confessed,  yet  the  merits  of  the  criminal's 
fiimily  shall  after  his  death  obtain  a  restitution  in  blood, 
honours  and  estate,  or  some  or  one  of  them,  by  act  of  par- 
liament ;  which,  so  far  as  it  extends,  has  all  the  effect  of 
reverting  the  attainder,  without  casting  any  reflections 
upon  the  justice  of  the  preceding  sentence. 

The  effect  of  falsifying  or  reversing  an  outlawry  is,  that 
the  party  shall  be  in  the  same  plight  as  if  he  had  appeared 
upon  the  capiat ;  and  if  it  be  before  plea  pleaded,  be  shall 

(/)  I  V«t«.  170.  I7». 
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[|be  put  to  plead  to  Uie  indictment ;  if  afler  conviction,  he 
shall  reoeire  the  sentence  of  the  law ;  for  all  the  other  pro- 
ceedingty  except  only  the  process  of  outlawry  for  his  non- 
appearance, remain  good  and  effectual  as  before.  But 
when  judgment  pronounced  upon  conviction  is  falsified  or 
reversed,  all  former  proceedings  are  absolutely  set  aside, 
and  the  party  stands  as  if  he  had  never  been  at  all  accused ; 
restored  in  his  credit,  his  capacity,  his  blood,  and  his 
estates ;  with  regard  to  which  last,  though  they  be  granted , 
away  by  the  crown,  yet  the  owner  may  enter  upon  the 
grantee  with  as  Uttle  ceremony  as  he  might  enter  upon  a 
disseisor  (^).  But  he  still  remains  liable  to  another  prose- 
cution for  the  same  offence  ;  for  the  first  being  erroneous, 
he  never  was  in  jeopardy  thereby.]] 

(j)  Hawk.  P.  C.  b.  2.  o.  60,  ■.  30. 
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CHAPTER  XXV. 

OP  REPRIEVE  AMD  PARDON. 


[Thb  only  other  remaining  ways  of  avoiding  the  execution 
of  the  judgment  are  by  a  reprieve,  or  a  pardon ;  whereof 
the  former  b  temporary  only,  the  latter  permanent. 

I.  A  reprieve,  from  reprendre,  to  take  back,  is  the  with- 
drawing of  a  senteDce  for  an  interval  of  time  :  whereby 
tlie  execution  ia  suspended.]] 

This  may  be,  in  the  first  place,  ex  mandato  regisy  that  is, 
the  mere  pleasure  of  the  crown,  expressed  to  the  court  bv 
which  execution  is  to  be  awarded  (a). 

Again,  there  may  be  a  reprieve  Qex  arbitrio  judicu ; 
either  before  or  after  judgment ;  as,  where  the  judge  is 
not  satisfied  with  the  verdict,  or  the  evidence  is  suspicious, 
or  the  indictment  is  insufficient,  or  sometimes  if  any  favour- 
able circumstances  appear  in  the  criminal's  character,  in 
order  to  give  room  to  apply  to  the  crown  for  either  an 
absolute  or  conditional  pardon.  These  arbitrary  reprieves 
may  be  g^ranted  or  taken  off  by  the  justices  of  gaol  de> 
livery,  although  their  senion  be  finished,  and  their  com- 
mission expired :  but  this  rather  by  common  usage,  than 
of  strict  right  (h). 

Reprieves  may  also  be  «r  mtetuitate  Itgit :  as,  where  a 
woman  b  capitally  convicted,  and  pleads  her  pregnancy ; 


(•)  1  Hd«.  P.  C.  308  i  1  HaU.  P.  Amb   Imambls    riirMilSiiMi    Sf- 

C4ISi  Ha«i.P.C.b.3.e.61.«.8.  pMriag  M  tU  tml.  «ra.  U  raoMi- 

(O  3  lUb.  P.  C.4I3.    WkMdM  M«d»  kin  to  We  m^mkj'*  oMrej. 

ja4f*  Ataks  fnfm  lo  »»ro«a<Bil  a  tad  I*  ■  fuiam,  apoo  wadilioa  af 

Mptal  caavkt  fcr  ■MfcVi  Im  laatiavat  uaatpatiaiiaatarMaMtligiiiarBaaitk- 

yia,  aad  wadt  •  aMMfial  ar  eamA*  aMaU  4  Bl.  Cas.404,aa«tk]rCkHa* 

raM  la  iW  rtawa.  diiactad  la  iIm  liaa. 
r  af  Maia't  aAi 
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[^though  this  is  no  cause  to  stay  the  judgment,  yet  it  is  to 
respite  the  execution  till  she  be  delivered.  This  is  a  mercy 
dictated  by  the  law  of  nature,  in  favorem  prolis ;  and 
therefore  no  part  of  the  bloody  proceedings,  in  the  reign 
of  queen  Mary,  hath  been  more  justly  detested  than  the 
cruelty  that  was  exercised  in  the  island  of  Guernsey,  of 
burning  a  woman  big  with  child:  and  when,  through  the 
violence  of  the  flames,  the  infant  sprang  forth,  at  the 
stake,  and  was  preserved  by  the  by-standers,  ailer  some 
deliberation  of  the  priests  who  assisted  at  the  sacrifice, 
they  cast  it  again  into  the  fire  as  a  young  heretic  (c).  A 
barbarity  which  they  never  learned  from  the  laws  ofantient 
Rome;  which  direct (e/),  with  the  same  humanity  as  our 
own,  "  quod  pra-gnantis  mulieris  damnata  pcena  differatur, 
quoad  pariat ;"  which  doctrine  has  also  prevailed  in 
England,  as  early  as  the  first  memorials  of  our  law  will 
reach  (e).  In  case  this  plea  be  made  in  stay  of  execution, 
the  judge  must  direct  a  jury  of  twelve  matrons  or  discreet 
women  to  inquire  the  fact :  and  if  they  bring  in  their  ver- 
dict quick  with  child,  (for,  barely  with  child,  unless  it  be 
alive  in  the  womb,  is  not  sufficient,)  execution  shall  be 
stayed  generally  till  the  next  session ;  and  so  from  session 
to  session,  till  either  she  is  delivered,  or  proves  by  the 
course  of  nature  not  to  have  been  with  child  at  all.  But 
if  she  once  hath  had  the  benefit  of  this  reprieve,  and  been 
delivered,  and  afterwards  becomes  pregnant  again,  she 
shall  not  be  entitled  to  the  benefit  of  a  farther  respite  for 
that  cause  (/).  For  she  may  now  be  executed  before  the 
child  is  quick  in  the  womb ;  and  shall  not,  by  her  own 
incontinence,  evade  the  sentence  of  justice. 

Another  cause  of  regular  reprieve  is,  if  the  offender 
become  non  compos,  between  the  judgment  and  the  award 
of  execution  (^r) ;  for]]  by  the  common  law,  (on  which, 
as  formerly  shown,  some  new  provisions  have  now  been 

(c)  Fos.  AcU  and  Mod.  (/)  1  Hal.  1>.  C.  369. 

(d)  Ff.  48,  19,  3.  \g)  Ibkl.  370. 
(«)  Flet.  I.  1.C.38. 
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engnUled  by  act  of  parliament  (A),)  [[though  a  man  be 
comipot  when  he  commits  a  capital  crime,  yet  if  he  be- 
comes turn  eompoi  after,  he  shall  not  be  indicted  ;  if  after 
indictment,  he  shall  not  be  conricted  ;  if  after  conviction, 
he  shall  not  receive  judgment ;  if  after  judgment,  he  shall 
not  be  ordered  for  execution:  for,  "  fwrio$MM  $olo  furore 
fmmiiwr^  and  the  law  knows  not  but  be  might  have  ofiered 
some  reason,  if  in  his  senses,  to  have  stayed  these  respec- 
tive proceedings.  It  is  therefore  an  invariable  rule,  when 
any  time  intervenes  between  the  attainder  and  the  award 
of  execution,  to  demand  of  the  prisoner  what  he  hath  to 
allege,  why  execution  should  not  be  awarded  against  him: 
and  if  he  appears  to  be  insane,  the  judge  in  his  dis- 
cretion may  and  ought  to  reprieve  him.  Or,  the  party 
may  plead  in  bar  of  execution;  which  plea  may  be  either 
that  before  mentioned,  of  pregnancy,  or  the  king's  pardon, 
an  act  of  grace,  or  diversity  of  person,  viz.  that  he  is  not 
the  same  that  was  attainted,  and  the  like.  In  this  last 
case  a  jury  shall  be  impanelled  to  try  this  collateral  issue, 
namely,  the  identity  of  his  person ;  and  not  whether  guilty 
or  innocent ;  for  that  has  been  decided  before.  And  in 
these  collateral  issues  the  trial  shall  be  instanter  {i)y  and 
no  time  allowed  the  prisoner  to  make  his  defence  or  pro- 
duce his  witnesses,  unless  he  will  make  oath  that  he  is  not 
the  person  attainted  (A) :  neither  shall  any  peremptory  chal- 
lenges  of  the  jury  be  allowed  the  prisoner (/);  though  for- 
meriy  such  challenges  were  held  to  be  allowable,  wherever 
a  man's  life  was  in  question  (m). 

II.  If  neither  pregnancy,  insanity,  non-identity,  nor 
other  plea,  will  avail  to  avoid  the  judgment,  and  stay  the 
execotiop  consegneot  thereapon,  the  but  and  sorest  resort 
is  b  the  king's  most  gracious  pardon ;  the  granting  of 
which  is  the  most  amiable  prerogative  of  the  crown. 

(A)  VUiMyn.^n.  4t,  4«. 

(I)  R.t.C«tai,lli^7t.  («)  SimmJC  P.  C.  169  )  C*.  Liii. 

(k)roM.4S.  157;  lld.S«a.tMk 

(0  R. «.  Oto]r.  1  Uf.  SI ;  Fwi. 
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[[Law,  says  an  able  writer,  cannot  be  framed  on  principles 
of  compassion  to  guilt :  yet  justice,  by  the  constitution  of 
England,  is  bound  to  be  administered  in  mercy  :  this  is 
promised  by  the  king  in  his  coronation  oath,  and  it  is  that 
act  of  his  government,  which  is  the  most  personal,  and 
most  entirely  his  own  (o).  The  king  himself  condemns  no 
man ;  that  rugged  task  he  leaves  to  his  courts  of  justice  : 
the  great  operation  of  his  sceptre  is  mercy.  His  power 
of  pardoning  was  suid,  by  our  Saxon  ancestors  (p),  to  be 
derived  a  lege  tua  diynitatis :  and  it  is  declared  in  par- 
liament, by  Stat.  27  Hen.  VIII.  c.  24,  that  no  other  per- 
son hath  power  to  pardon  or  remit  any  treason  or  ft'lonies 
whatsoever ;  but  that  the  king  hath  the  whole  and  sole 
power  thereof,  united  and  knit  to  the  imperial  crown  of 
this  realm  (y). 

This  is  indeed  one  of  the  great  advantages  of  monarchy, 
in  general,  above  any  other  form  of  government,  that  there 
is  a  magistrate  who  has  it  in  his  power  to  extend  mercy, 
wherever  he  thinks  it  is  deserved  :  holding  a  court  of  equity 
in  his  own  breast,  to  soften  the  rigour  of  the  general  law, 
in  such  criminal  cases  as  merit  an  exemption  from  punish- 
ment. Pardons,  according  to  some  theorists  (r),  should 
be  excluded  in  a  perfect  legislation,  where  punishments 
are  mild  but  certain  :  for  that  the  clemency  of  the  prince 
seems  a  tacit  disapprobation  of  the  laws.  But  the  exclu- 
sion of  pardons  must  necessarily  introduce  a  very  dangerous 
power  in  the  judge  or  jury,  that  of  construing  the  criminal 
law  by  the  spirit  instead  of  the  letter  («);  or  else  it  must 
be  holden,  what  no  man  will  seriously  avow,  that  the 
situation  and  circumstances  of  the  offender,  though  they 
alter  not  the  essence  of  the  crime,  ought  to  make  no  dis- 
tinction in  the  punishment  In  democracies,  however,  this 
power  of  pardon  can  never  subsist ;  for  there,  nothing  higher 

(o)  Law  of  Forfeit.  99.  j*irt  during  the   time  of  usarpation. 

(  p)  LL.  Edw.  Conf.  c.  18.  (Bro.  Abr.  U  Charier  de  Pardon,  22.) 

(f )  And  this  power  belong*  only  to  (r)  B«ccar.  cb.  20. 

a  king  dt  facto,  and  not  to  a  king  d*  (()  Ibid.  ch.  4. 
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[[is  acknowledged  than  the  magistrate  who  administers  the 
laws  ;  and  it  would  be  impolitic  for  the  power  of  judging 
and  of  pardoning  to  centre  in  one  and  the  same  person. 
Thb,  as  the  president  Montesquieu  observes  (0,  would 
oblige  him  very  oflen  to  contradict  himself,  to  make  and 
to  unmake  his  decisions :  it  would  tend  to  confound  all 
ideas  of  right  among  the  mass  of  the  people ;  as  they 
would  find  it  ditRcuIt  to  tell  whether  a  prisoner  were  dis- 
charged by  his  innocence,  or  obtained  a  pardon  through 
fiiivoor  (a).  But  in  monarchies  the  king  acts  in  a  superior 
sphere ;  and  though  he  regulates  the  whole  government  as 
the  first  mover,  yet  he  does  not  appear  in  any  of  the  dis- 
agreeable or  invidious  parts  of  it.  Whenever  the  nation 
see  him  personally  engaged,  it  is  only  in  works  of  legis- 
lature, magnificence  or  compassion.  To  him,  therefore, 
the  people  look  up  as  the  fountain  of  nothing  but  bounty 
and  grace,  and  these  repeated  acts  of  goodness,  coming 
immediately  from  his  own  hand,  endear  the  sovereign  to 
his  subjects,  and  contribute  more  than  any  thing  to  root 
in  their  hearts  that  filial  affection  and  personal  lovultv 
which  are  the  sure  establishment  of  a  prince. 

Under  this  head  of  pardons  let  us  briefly  consider — 
First,  the  subject  of  pardon.  Secondly,  the  wtamur  of 
pardoning.  Thirdly,  the  method  of  aUowing  a  pardon. 
Fourthly,  the  effect  of  such  pardon  when  allowed. 

And,  first,  the  king  may  pardon  all  offences  merely 
•gaioBt  the  crown  or  the  public,  excepting — 1 .  That  to  pre- 
serve the  liberty  of  the  subject,  the  committing  any  man 
to  prison  out  of  the  realm,  is  by  the  habeas  corpus  act,  3 1 
Car.  II.  c.  2,  made  a  pr«annitre,  unpardonable  even  by  the 
king.  Nor — 2.  Can  the  king  pardon,  where  private  jus- 
tice is  principally  concerned  in  the  prosecution  of  offenders : 
'*  MOM  potest  rex  gratiam  facert  cwm  injuria  et  dammo 
"  a/(orvm"(x)]]— though   by  the   LAreeny  Act,  7  ft  8 

(I)  Mp.  1..  k  0.  c.  &.  "  ioalag  M|«d  ia  tay  oUmt  i 

(■)  "  Ib  llolUad.  UmMm."  my  "  of  \h»  ■Ula."  4  Bl.  Coak  SM. 

Bhalirttaa.  "  if   ik««  W  ao  tlad-  (<)  3  lart.  t36w 

**  iWMw,  itota  b  ••  paw**  of  par. 
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Geo.  IV.  c.  29,  s.  69,  he  may  extend  his  mercy  to  any 
person  imprisoned  by  virtue  of  that  act,  even  when  im- 
prisoned for  non-payment  of  money  to  some  party  other 
than  the  crown.  Upon  this  principle  Qhe  cannot  pardon 
a  common  nuisance,  while  it  remains  unredressed,  or  so 
as  to  prevent  an  abatement  of  it ;  though  afterwards  he 
may  remit  the  fine :  because  though  the  prosecution  is 
vested  in  the  king  to  avoid  multiplicity  of  suits,  yet,  during 
its  continuance,  this  offence  savours  more  of  the  nature  of 
a  private  injury  to  each  individual  in  the  neighbourhoo<l, 
than  of  a  public  wrong  (y).  Neither  can  the  king  pardon 
an  offence  against  a  popular  or  penal  statute  after  infor- 
mation brought :  for  thereby  the  informer  hath  acquired  a 
private  property  in  his  part  of  the  penalty  (r). 

There  is  also  a  restriction  of  a  peculiar  nature,  that 
affects  the  prerogative  of  pardoning,  in  case  of  parlia- 
mentary impeachments,  viz.  that  the  king's  pardon  cannot 
be  pleaded  to  any  such  impeachment,  so  as  to  impede  the 
inquiry,  and  stop  the  prosecution  of  great  and  notorious 
offenders.  Therefore  when,  in  the  reign  of  Charles  the 
Second,  the  Earl  of  Danby  was  impeached  by  the  house 
of  commons  of  high  treason  and  other  misdemeanors,  and 
pleaded  the  king's  pardon  in  bar  of  the  same,  the  commons 
alleged  (a)  "  that  there  was  no  precedent  that  ever  any 
**  pardon  was  granted  to  any  person  impeached  by  the  com- 
"  nions  of  high  treason,  or  other  high  crimes,  depending 
"  the  impeachment ;"  and  thereupon  resolved (&),  "that  the 
"  pardon  so  pleaded  was  illegal  and  void,  and  ought  not 
"  to  be  allowed  in  fcar  of  the  impeachment  of  the  commons 
"  of  England  :"  for  which  resolution  they  assigned  (c)  this 
reason  to  the  house  of  lords :  **  that  the  setting  up  a  pardon 
"  to  be  a  bar  of  an  impeachment  defeats  the  whole  use  and 
"  effect  of  impeachments;  for  should  this  point  be  admitted 
"  or  stand  doubted,  it  would  totally  discourage  the  ex- 

(y)  Hawk.  P.  C.  b.  2,  c.  37,  •.  33.  (b)  Ibid.  5  Ma;,  1679. 

(O  3  lD»t.  238.  (c)  Ibid.  26  Hay,  1679. 

(«)  Com.  Jouto.  28  April,  1679. 
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[["  hibitiog  any  for  Uie  future,  whereby  the  chief  institution 
**  for  the  preservation  of  the  govenunent  would  be  de- 
"  •troycd.*'  Soon  after  the  revolution  the  commons  re- 
newed the  same  claim,  and  voted  (</)  "  that  a  pardon  is 
"  not  pUadable  in  bar  of  an  impeachment."  And  at  length 
it  was  enacted  by  the  Act  of  Settlement,  12  &  13  Will.  III. 
c.  2,  "  that  no  pardon  under  the  great  seal  of  England 
"  shall  be  pleadable  to  an  impeachment  by  the  commons 
**  in  parliament."  But  after  the  impeachment  has  been 
solemnly  heard  and  determined,  it  is  not  understood  that 
the  king's  royal  grace  is  farther  restrained  or  abridged ; 
for  after  the  impeachment  and  attainder  of  the  six  rebel 
lords  in  1715,  three  of  them  were  from  time  to  time  re- 
prieved by  the  crown,  and  at  length  received  the  benefit 
of  the  king's  most  gracious  pardon  («). 


(«l)  Cm.  Joara.  6  Jaa*.  1689. 

(<)  TIm  following  ttoMrkabW  n- 
con),  io  which  H  b  bo  b  Mkoowlcdgwl 
bj  Ibt  eommo—  tad  Mitrlod  by  ibo 
tmtmmpk,  pnvw  tbai  Um  king't  pio- 
rogstivo  to  pordoa  dtlioqoentt  coo- 
vielod  i*  inpMclMMOtt  u  u  aoticnt 
M  tbc  uoMlillioo  itaelf. 

"  Itam  frit  U  emmmmmt «  mmin  dit 
"  mgmnr  U  rwi,  f  m  nnl  fmrdm  Mil 
"  grmmlt  m  nultf  ptntmt,  fttU  M 
"  grumdt,  f 'otI  mm  da  MN  OMMwii  H 

"  fraimtpmrkmttHldttUmtdtwmmhn, 
"  fyn.  M  dt  rmmmmmt,  dt/ttfmitmrt  dm 
"  ifrrm,  MwMMms,  Htm,  mt  ehmtttu, 

mt^MttU   MVf    OV    ttfT9U$    I^MWC    OM 

"  •••■«  d$fam%  tmttmtrt  ttur  Hgiamtt, 

**  M  tm  unmrt  dt  Itmr  dk  uttrntut ; 

"  atati  f'U<  mt  MTTMU  Jtmmm  ttm* 

"%  mt  »0lttn  dm  rM,  amit  tm 

!  •NUMi  dt  la  ttmrit  It  rti  tt  dt 

**  ttmttU  «  Itmtjtmru    Et  $mr  ttt 

"  mil  tm  frmtmt  fmrltmtmt/tU  t$lmtmt 

"  *'«!  fUU  tm  rtt,  tt  dt  MM*  tmtrm  tm 

"  Mwpi  o  Moir  M  «u  mmMoMm,  pmr 

"  frtfit  duni  ttdm  rtimlmt, 

VOL.  IV. 


'<  Rm^mm  :  Lt  rti  ttt  frm  m  »•• 
"  Uittt,  eamt  mititt  <«i  lembttra," 
Rot.  Pari.  SO  Edw.  3,  n.  1H8. 

After  lh«  lordi  have  deiitertd  their 
aeoteitce  of  {uihy.  the  oooMaeiH  ba«« 
the  power  of  pardooing  the  inpoacbed 
cootici,  by  refuting  to  demaod  jedf- 
meet  againat  him  ;  for  no  jvdgment 
tea  be  proaoaared  bj  the  lord*  till  it 
it  dfiadaJ  bj  tha  eonmona.  Lord 
Maocleaield  »aa  foaad  guilty  without 
a  diaicntiog  voice  ia  the  honte  of 
lorda ;  but  when  the  qnastioo  waa 
afterwarda  propoaed  in  the  hoaae  tl 
cooiatoaa,  iket  tki$  kmm  vi/i  dttttmd 
jmdgmtnt  tf  tht  Itrda  rngtitH  Tkttut 
tmrl  tf  MaeHt^Md,  H  aeeaaioaad  a 
erana  dabtw,  bat  (iba  piaviaaa  qaa»> 
liea  baiaf  Itat  aMved)  it  waa  carried 
ia  the  aSroMtive  bj  a  Majority  of  196 
vaieea  agaiaat  OS.  Caoim.  Joara.  V7 
May.  171ft  (  0  II.  St.  Tr.  764.  la 
Iba  iMfaecbMeat  af  Wanea  Haaiiafi 
it  eraa  decided,  after  aaeb  aerloaa'aad 
leaiaed  iaveeligetiaa  aad  dhcawiee, 
by  a  very  great  Majariiy  la  eseb  baaaa 
of  patliaMeal,  tbai  an  taapeacbweal 
B  B 
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[[Secondly,  as  to  the  manner  of  pardoning.  1.  First,  it 
must  be  under  the  great  seal,]]  or  warrant  under  the  sign- 
manual.  A  warrant,  indeed,  under  the  privy  seal  or  sign- 
manual  was  formerly  held  not  competent  to  confer  a  com- 
plete irrevocable  pardon  (/).  But  now  by  7  &  8  Geo.  IV. 
c.  28,  s.  13  (g)f  where  the  king's  majesty  shall  be  pleased 
to  extend  his  royal  mercy  to  any  offender  convicted  of  any 
felony  punishable  with  death  or  otlierwise,  and  by  warrant 
under  his  royal  sign-manual,  countersigned  by  one  of  his 
principal  secretaries  of  state,  shall  grant  to  such  offender 
cither  a  free  or  a  conditional  pardon ;  the  discharge  of  such 
offender  out  of  custody,  in  the  case  of  a  free  pardon,  and 
the  performance  of  the  condition,  in  the  case  of  a  con- 
ditional pardon,  shall  have  the  effect  of  a  pardon  under 
the  great  seal  for  such  offender,  as  to  the  felony  for  which 
such  pardon  shall  be  granted  ;  subject,  however,  to  a  pro- 
viso, that  they  shall  have  no  effect  to  prevent  or  mitigate 
the  punishment  to  which  the  offender  might  otherwise  be 
lawfully  sentenced  on  a  subsequent  conviction  for  any 
felony  committed  afler  such  pardon.  In  addition  to  which 
we  may  remark,  that,  by  9  Geo.  IV.  c.  32,  s.  3,  (reciting 
that  it  is  expedient  to  prevent  all  doubts  respecting  the 
civil  rights  of  persons  convicted  of  felonies  not  capital, 
who  have  undergone  the  punishment  to  which  they  were 
adjudged,)  it  is  enacted,  that  where  any  offender  shall  be 
convicted  of  any  felony  not  punishable  with  death,  and 
shall  endure  the  punishment  to  which  he  hath  been  ad- 
judged for  the  same,  the  punishment  so  endured  shall  have 
the  like  effects  and  consequences  as  a  pardon  under  the 
great  seal,  as  to  the  felony  whereof  the  offender  was  so 
convicted  ;  subject,  however,  to  a  proviso,  that  it  shall  not 
prevent  or  mitigate  any  punishment  to  which  he  might 
otherwise  be  lawfully  sentenced  on  a  subsequent  convic- 

was  not  abated  by  a  diisolatioa  of  the  (/ )  4  HI.  Com.  400.    Biackstone 

parliament;  though  almost  all  the  legal  cites  5  St.  Tr.  166,  173. 
characters  of  each  house  voted  io  the  (g)  Et  vide  6  Geo.  4,  c.  25,  s.  I  ; 

minotities.   Christian's  Blackstooe,  in  and  as  to  convicts  transported,  6  Geo. 

notit.  4.  c.  84,  s.  2  i  6  &  7  Vict.  c.  7. 
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tion  for  any  other  felooy.  [[2.  Next,  it  is  a  general  rule, 
that  wherever  it  may  reasonably  be  presumed  the  king 
is  deceived,  the  pardon  is  void  (A).  Therefore  any  sup- 
pmsion  of  truth,  or  suggestion  of  falsehood,  in  a  charter 
of  pardon,  will  vitiate  the  whole ;  for  the  king  was  mis- 
infMrmed  (0*  3.  General  words  have  also  a  very  imperfect 
effect  in  pardons.  A  pardon  of  all  felonies  will  not  pardon 
a  conviction  or  attainder  of  felony,  (for  it  is  presumed  the 
king  knew  not  of  those  proceedings) ;  but  the  conviction 
or  attainder  must  be  particularly  mentioned  (A) ;  and  a 
pardon  of  felonies  will  not  include  piracy  (/) ;  for  that  is 
no  felony  punishable  at  the  common  law.  4.  It  is  also 
enacted  by  statute  13  Rich.  II.  st.  2,  c.  1,  that  no  pardon 
for  treason,  murder,  or  rape,  shall  be  allowed,  unless  the 
offence  be  particularly  specified  therein  ;  and  particularly 
in  murder,  it  shall  be  expressed  whether  it  was  committed 
by  lying  in  wait,  assault  or  maUce  prepense.  Upon  which 
Sir  Edward  Coke  observes  (m),  that  it  was  not  the  inten- 
tion of  the  parliament,  that  the  king  should  ever  pardon 
murder  under  these  aggravations ;  and  therefore  they 
prudently  laid  the  pardon  under  these  restrictions,  be- 
cause they  did  not  conceive  it  possible  that  the  king  would 
ever  excuse  an  offence  by  name,  which  was  attended  with 
such  high  aggravations.]]  Yet  pardons  for  such  murders 
have  been  frequently  granted  since  that  period,  and  even 
under  the  general  description  of  a  felonious  killing;  there 
being  always  inserted  therein,  until  the  time  of  the  revo- 
lution, a  nam  obitante  of  the  statute  of  king  Richard  (»). 

(*)  Ha«L  P.  C  bw  3.  e.  37,  t.  8.  doa  aodw  uy  fttm  of  word*;  ud  to 

(t)  3lBM.S38i  flawluP.C.b.3.  Um  pouil  Um  MMilw  6  Edw.  l,tf.l. 

car.  •.46.  e.9i  2  Ed«.3.e.3.«ad  UEdw.3. 

(k)  Ibid.  ».  8.  at.  1.  r.  16,  Imv*  bwo  eitod.     Bat  it 

(<)  Hawk.  P.  C.  b.  I    r  :)7.  t.9;  k  mw  Mtikd  tkai  tlw p«Mm  of  ■«»• 

b.  3.  e.37,  c  11}   Co.  I   :-.    lUa;  d«r  k  M  iMMb  wkUa  iba  pMnfoths 


SlMt.113.  of  tb«  omni  M  af  lay  aibw 

(«)3lMt.330.  ii.».PMMM.  ISbMv.MS;  SSdk. 

(»)  H«»k.P.C.b.3.c37.  klT.  490i4M«d.61;SlMt.3a6iHa*lu 

It  tras  •mtm  Mda  •  ^awttoa,  wbatbw  P.  C.  b  3,  e.  S7.  s.  14. 
csa  ba  tba  tabjaet  af  a  fir* 

H  H  2 
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But  it  being  declared  by  the  Dill  of  RighU,  I  W.  &  M. 
MU.  2,  c.  2f  that  no  dispensation  by  non  obstante  of  any 
statute  shall  be  thenceforth  allowed,  such  general  descrip- 
tion would  now  seem  to  be  insufficient  (o).  QUnder  these 
and  a  few  other  restrictions,  it  is  a  general  rule,  that  a 
pardon  shall  be  taken  most  beneficially  for  the  subject 
and  most  strongly  against  the  king(p). 

A  pardon  may  also  be  conditional ;  that  is,  the  king 
may  extend  his  mercy  upon  what  terms  he  pleases,  and 
may  annex  to  his  bounty  a  condition  either  precedent  or 
subsequent,  on  the  performance  whereof  the  validity  of 
the  pardon  will  depend,  and  this  by  the  common  law  (q) ; 
which  prerogative  is  daily  exerted  in  the  pardon  of  felons, 
on  condition  of  being  confined  to  hard  labour  for  a  stated 
time,  or  of  transportation  to  some  foreign  country  for  life, 
or  for  a  term  of  yoars  (r). 

Thirdly,  with  regard  to  the  manner  of  a//oiri/i^  pardons, 
we  may  observe,  that  a  pardon  by  act  of  parliament  is  more 
beneficial  than  by  the  king's  charter ;  for  a  man  is  not 
bound  to  plead  it,  but  the  court  must  ex  officio  take  notice 
of  it  («) ;  neither  can  he  lose  the  benefit  of  it  by  his  own 
laches  or  negligence,  as  he  miiy  of  the  king's  charter  of 
pardon  (/)•  The  king's  charter  of  pardon  must  be  specially 
pleaded,  and  that  at  a  proper  time ;  for  if  a  man  is  in- 
dicted, and  has  a  pardon  in  his  pocket,  and  afterwards 
puts  himself  upon  his  trial  by  pleading  the  general  issue, 
he  has  waived  the  benefit  of  such  pardon  (u).  But  if  a 
man  avails  himself  thereof,  as  soon  as  by  course  of  law  he 
may,  a  pardon  may  either  be  pleaded  upon  arraignment,  or 

(o)  Hawk.  P.  C.  b.  2,  c.  37,  s.  have  been  rarely  granted  by  the  crowo. 

17.     Hawkint  says  that  it  it  Ukeo  for  Hawk.  P.  C.  b.  2,  c.  37,  s.  9. 

granted  in  many  books  that  felonies  in  (p)  4  Rep.  49  b. 

general  (exclusive  of  treason,  murder,  (q)  Hawk.  P.  C.  b.  2,  c  37,  t.  45. 

and  rape,)  miy  be  pardoned  under  the  (r)  Vide  tup.  p.  443. 

general  words  "  all  felonies ;"  but  be  (<)  Post.  43. 

holds  this  doctrine  to  be  doubtful,  and  (()  Hawk.  P.  C.  b.  2,  c.  37,  •.  59. 

aays  that  general  pardons  are  com-  (u)  Ibid.  s.  67. 
Dionly  made  by  act  of  parliameDt,  and 
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Qin  afTMt  of  judgment,  or  in  the  present  stage  of  proceed- 
ings, in  bar  of  execution.  Antiently,  bystat.  10  Edw.  III. 
c.  2,  no  pardon  of  felony  could  be  allowed  unless  the  party 
found  sareties  for  the  good  behariour  before  the  sheriiT 
and  coroners  of  the  county  (x).  But  that  statute  is  re- 
pealed by  the  statute  5  &  6  W.  k  M.  c.  13,  which,  instead 
thereof,  gives  the  judges  of  the  court  a  discretionary  power 
to  bind  the  criminal,  pleading  such  pardon,  to  his  good 
behaviour,  with  two  sureties,  for  any  term  not  exceeding 
seven  years. 

Fourthly,  the  effect  of  such  pardon  by  the  king,  is  to 
make  the  offender  a  new  man  :  to  acquit  him  of  all  corporal 
penalties  and  forfeitures  annexed  to  that  offence  for  which 
he  obtains  his  pardon ;  and  not  so  much  to  restore  his 
former,  as  to  give  him  new  credit  and  capacity  (y).'2  And 
it  seems  to  be  settled  that  the  pardon  of  treason  or  felony, 
even  after  conviction  or  attainder,  will  enable  a  man  to  have 
an  action  of  slander  for  calling  him  traitor  or  felon  (z).  A 
pardon  also,  prior  to  conviction,  will  prevent  any  forfeiture 
either  of  lands  or  goods ;  though,  on  the  other  hand,  it  will 
not,  without  express  words  of  restitution,  divest  either  the 
crown  or  a  subject  of  any  interest  already  vested  in  either, 
by  force  of  an  attainder  or  conviction  precedent  (a).  And 
[[nothing  can  restore  or  purify  the  blood  when  once  cor- 
rupted, if  the  pardon  be  not  allowed  till  after  attainder, 
but  the  high  and  transcendent  power  of  parliament.  Yet 
if  m  person  attainted  receives  the  king's  pardon,  and  after- 
wards hath  a  son,  that  son  may  be  heir  to  his  father,  be- 
cause the  father  being  made  a  new  man,  might  transmit 
new  inheritable  blood ;]]  though,  supposing  him  to  be  born 
b(-'  pardon,  or  to  have  an  elder  brother  living,  bora 

bcl  .  :....!  period,  who  survives  the  father,  he  could  never 
inherit  at  all,  but  the  land  would  escheat  pro  de/ectu 
kmredUib). 

(t)  R.  •.  P^rvom.  abi  rap.  I'jr<lon,  II. 

(y)  lla»k.  V.  C.  b.  9,  e.  37.  •.  48.  (b,  I  ||«1«.  P.  C  368  i  vtJc  rap. 

(t)  Ibid.  val.Up.41t. 

(•)    Ibia.  t.  Mi    Bm.  Abr.  Ik. 


470  BOOK  ▼!.— OP  CBIMBS. 


CHAPTER  XXVI. 

OF  EXECUTION. 


[There  now  remains  nothing  to  speak  of  but  execution — 
the  completion  of  human  punishment.  And  this,  in  all 
cases,  as  well  capital  as  otherwise,  must  be  performed  by 
the  legal  officer,  the  sheriff  or  his  deputy;  whose  wan-ant  for 
80  doing  was  antiently  by  precept  under  the  hand  and 
seal  of  tlje  judge,  as  it  is  still  practised  in  the  court  of  the 
lord  high  steward  upon  the  execution  of  a  peer  (a) :  though, 
in  the  court  of  the  peers  in  parliament,  it  is  done  by  writ 
from  the  king.  Afterwards  it  was  established  (i),  that 
in  case  of  life,  the  judge  may  command  execution  to  be 
done  without  any  writ  And  now  the  usage  is,  for  the 
judge,]]  in  the  case  of  all  trials  at  the  assizes,  Qto  sign  the 
calendar,  or  list  of  all  the  prisoners'  names,  with  their 
separate  judgments  in  the  margin,  which  is  left  with  the 
sheriff]]  as  his  warrant  or  authority;  and  if  the  sheriff 
receives  aflerwards  no  special  order  to  the  contrary,  he 
executes  the  judgment  of  the  law  accordingly  (c). 

(a)  2  Hal.  P.  C.  409.  **  reprintd,  rttpifd,  tran$porttd,  &c. 

(6)  FiDcb,  L.  478.  "  These   four  caleodart,   being    first 

(e)  R.  V.  Bethel,  5  Mod.22 ;  Chris-  "  carefully  compared  together  by  the 

tiau's  Blackst.  vol.iv.  p.  404,  in  nofij,  "judge  and  the  cleik  of  assize,   are 

where  it  is  said  that  "  at  the  end  of  the  "  signed  by  them,  and  one  is  given  to 

the  clerk  of  assise  makes  out  "  the  sherifT,  one  to  (he  gaoler,  and 


"  iowritingfourlistsofallthepiisoneni,  "  the  judge  and   the  clerk  of  assize 

*'  with  separate  columns,  containing  "  each  ktep  another.     If  the  sheriff 

"  tbeir  crimes,  verdicts  and  sentences.  "  receives  afterwards  no  special  order 

"  leavinc  a  blank  column,  which  the  "  fiom  the  judge,  he  executes  the  jadg- 

"  judge  fills  up  opposite  the  names  of  "  ment  of  the  law  in  the  usual  manner, 

*'  the  capital  convicts  by  writing,  to  ht  "  agreeably  to  (he  directions  oi  his  ca> 
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[The  ftheriflT,  upon  receipt  of  hb  warrant,  is  to  do  execu- 
tion within  a  conTenient  time ;  which  is  left  at  large  (d). 
But  in  the  court  of  queen's  bench,  if  the  prisoner  be  tried 
at  the  bar,  or  brought  there  by  habeas  corptu,  a  rule  is 
made  for  his  execution;  either  specifying  the  time  and 
place  (e),  or  learing  it  to  the  discretion  of  the  sheriff  (/).]] 
Though  the  law  has  established  no  rule  as  to  the  time  of 
execution,  Qit  has  been  well  observed  {g),  that  it  is  of  great 
importance  that  the  punishment  should  follow  the  crime 
as  eariy  as  possible ;  that  the  prospect  of  gratification  or 
advantage  which  tempts  a  man  to  commit  the  crime  should 
instantly  awake  the  attendant  idea  of  punishment.  Delay 
of  execution  serres  only  to  separate  these  ideas ;  and  then 
the  execution  itself  affects  the  minds  of  the  spectators 
rather  as  a  terrible  sight  than  as  the  necessary  consequence 
of  transgression. 

The  sheriff  cannot  alter  the  manner  of  the  execution  by 
substituting  one  death  for  another,  without  being  guilty 
of  felony  himself,  as  has  been  formerly  said  (A).    It  is  held 

**ho4«r.    la  «««ry  ceaalj  tbi*  ia>  Battlu*HBevi«|iMl«dbjOdt7 Will. 

**  poftMl  MlJMt  it  Mttbd  wiik  gvwt  4,  c.  30.    VWk  np.  p.  133. 

•*  MitoraliM  hj  the  j«dg«  aad  Um  (•)  Si.  Trials,  vi.  333;  FoM.  43. 

**dtrii  of  iMbt.  bdei*   tU  jadgc  Vid«  AtkiBaoa».IUs(iB«rror),3Br0. 

"  Imvw  ib«  unit  l»w«;   bat  pr»-  P.  C.  617. 

"  b*Wj  is   difciMt   CMMiw    with  (/)  Ib  Loodoa  dwcewMutoti- 

"  MM*  aiif  ki  fwialioo,  m  in  Laoca-  •caiioo  oo  coovids  hrwmttj  iru,  UMt 

"  ilura   M  caVadar  ia  laft  witli  Um  tiM  racordar  rtportad  lo  tba  king,  ia 

**  polar,  bat  OM  ia  aaat  lo  tba  n-  paiaaa,  tbair  Mvaral  eaa«;  aad  if  ba 

**  cfaiafj  af  ■tolab'*  laeajyad  tba  rayal  piaaiaia  tbat  iba  Uw 


(4)  Tba  tiaa  aad  placa  of  tba  aa^  ■aat  laka  ita  eeaiat,  iaiaad  bi>  warraat 

OMiaaarabylaw  aepartoftbajadf-  l0tbatbanft.dinetiaf  tbaai  todnat* 

■MM(4  B1.C404.  wbaraitbtatdie  aeatiea  at  a  tpadie  tea  aad  plaea 

baaabaaaM bald  bj  tba  twahrajadfaa.  (4  Bl.  Con.  404).    Bat  bow.  by  7 

HkklOUaa.!).    PacaNrijr.  iadaad.  Will.  4  &  1  Viet.  c.  77.  tba  prac<iea 

*a  law  n^aifadtbat  a  paiaaa  eaMrkiad  af  tba  Caairal  Caart.  aa  to  tba  awaid 


of  BMWtdfr  tbaald  ba  aaaealad  aa  tba      afaaaeatiaa  la  capital  oaaw/uauinS. 
daj  aast  bal  aaa  alUr  tba  taalMwa,      laiad  to  tbat  af  aibar  eaaitt. 


aaloMllMiaaaSaaday,  aadfaitbal  (/)  Bacaaf.  e.  19. 

can  aa  tba  Maadaj  fbHewiag .    U         (A)  VUa  la^  p.  M. 
Oao.  f    '  ^-i    9  Oaa.  4.  c.  31.  t.  4. 
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QaUo  by  Sir  Edward  Coke  (A)  and  Sir  Matthew  Hale(/),  that 
even  the  king  cannot  change  the  punishment  of  the  law, 
byaltii  '<  hanging  or  burning,  into  beheading;  thou  li, 
when  I  iig  is  part  of  the  sentence,   the  king  miy 

remit  the  rest.  And,  notwithstanding  some  examples  to 
the  contrary,  Sir  Edward  Coke  stoutly  maintains,  thit 
"  judicandum  est  legibut,  non  exemplis."  But  others  huv<- 
thought  (m),  and  more  justly,  that  this  prerogative,  being 
founded  in  mercy,  and  immemorially  exercised  by  the 
crown,  is  part  of  the  common  law.  For  hitherto,  in  every 
instance,  all  these  exchanges  have  been  for  more  merciful 
kinds  of  death ;  and  how  far  this  may  also  fall  within  the 
king's  power  of  granting  conditional  pardons  (viz.  by  re- 
mitting a  severe  kind  of  death,  on  condition  that  the  criminal 
submits  to  a  milder,)  is  a  matter  that  may  bear  considera- 
tion. It  is  observable,  that  when  Lord  Stafford  was  exe- 
cuted for  the  popish  plot  in  the  reign  of  King  Charles  the 
Second,  the  then  sheriffs  of  London,  having  received  the 
king's  writ  for  beheading  him,  petitioned  the  House  of 
Lords  for  a  command  or  order  from  their  lordships  how 
the  said  judgment  should  be  executed  ;  for,  he  being  pro- 
secuted by  impeachment,  they  entertained  a  notion  (which 
is  said  to  have  been  countenanced  by  Lord  Russel)  that 
the  king  could  not  pardon  any  part  of  the  sentence  (n). 
The  lords  resolved  (o),  that  the  scruples  of  the  sheriffs  were 
unnecessary,  and  declared  that  the  king's  writ  ought  to  be 
obeyed.  Disappointed  of  raising  a  flame  in  that  assembly, 
they  immediately  signified  {p)  to  the  house  of  commons,  by 
one  of  the  members,  that  they  were  not  satisfied  as  to  the 
power  of  the  said  writ.  That  house  took  two  days  to  con- 
sider of  it;  and  then  (i^)  sullenly  resolved,  that  the  house 
was  content  that  the  sheriff  do  execute  Lord  Stafford,  by 
severing  his  head  from  his  body.     It  is  farther  related,  that 

(k)  3  Intt.  52.  (n)  2  Home,  328. 

(/)  2  Hal.  P.  C.  412.  (n)  lords'  Journ.  21  Dec.  1680. 

(m)  Fott.  270  ;   F.  N.  B.  144,  h  ;  (p)  Com.  Journ.  21  Dec.  1680. 

19  Rym.  Feed.  284.  (9)  Ibid.  23  Dec.  1680. 
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Qwben  afterwards  the  same  Lord  Russel  was  condemned 
for  high  treason  upon  indictment,  the  king,  while  he 
remitted  the  igi  irt  of  the  sentence,  observed, 

"  that  his  lordM  ,  now  Hnd  he  was  possessed  of 

"  that  prerogative  which,  in  the  case  of  Lord  Stafford,  he 
"  had  denied  him  (r)."  One  can  hardly  determine  (at  this 
distance  from  those  turbulent  times)  which  most  to  disap- 
.prove  of;  the  indecent  and  sanguinary  zeal  of  the  subject, 
or  the  cool  and  cruel  sarcasm  of  the  sovereign. 

To  conclude :  it  is  clear,  that  if,  upon  judgment  to  be 
hanged  by  the  neck  till  he  is  dead,  the  criminal  be  not 
thoroughly  killed,  but  revives,  the  sheriff  must  bang  him 
again  («).  Fur  the  former  hanging  was  no  execution  of 
the  sentence ;  and  if  a  false  tenderness  were  to  be  indulged 
in  such  cases,  a  multitude  of  collusions  might  ensue.  Nay, 
even  while  abjurations  were  in  force (f),  such  a  criminal,  so 
reviving,  was  not  allowed  to  take  sanctuary  and  abjure  the 
realm ;  but  his  fleeing  to  sanctuary  was  held  an  escape  in 
the  officer  (u). 

And,  having  thus  arrived  at  the  last  stage  of  criminal 
proceedings,  or  execution,]]  which  terminates  our  inquiry 
into  the  law  of  crimes,  the  subject  of  our  sixth  book,  we 
have  also  reached  the  conclusion,  properly  speaking,  of 
these  commentaries ;  yet  it  may  be  useful  to  endeavour  to 
recal  to  the  memory  of  the  student  some  principal  outlines 
of  the  legal  constitution  of  this  countr)',  by  a  short  histo- 
rical review  of  the  most  considerable  revolutions  that  have 
happened  in  the  laws  of  England  from  the  earliest  to  the 
present  times :  and  tliis  will  be  the  task  of  the  next  or  con- 
cluding chapter. 

(r)  3  HvoM.  360.  («)  Fittb.  Abr.tii."Con>M.'*336; 

(f)9H«I.P.C.4l'ii  Hawk.P.C.  riadi. L. 467.    Ail0M< 

hb  «.€.&!,•.  7.  Mipwp.964. 
(I)  Via«Mip.  P.40QL 
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CHAPTER  XXVII. 

OF  THE   RISE,    PROGRESS,    AND   GRADUAL  IMPROVE- 
MENTS, OF  THE  LAWS  OF  ENGLAND. 


[|[Beforb  we  enter  on  the  subject  of  this  chapter,  in  which 
it  is  proposed,  by  way  of  supplement  to  the  whole,  to 
attempt  an  historical  review  of  the  most  remarkable  changes 
and  alterations,  that  have  happened  in  the  laws  of  Eng- 
land, it  must  be  observed,  that  the  rise  and  progress  of 
many  principal  points  and  doctrines  have  been  already 
pointed  out  in  the  course  of  these  commentaries,  under 
their  respective  divisions ;  these  having,  therefore,  been 
particularly  discussed  already,  it  cannot  be  expected  that 
they  should  be  re-examined  with  any  degree  of  minute- 
ness ;  which  would  be  a  most  tedious  undertaking.  What 
therefore,  is  at  present  proposed,  is  only  to  mark  out  some 
outlines  of  our  English  juridical  history,  by  taking  a 
chronological  view  of  the  state  of  our  laws,  and  their  suc- 
cessive mutations  at  different  periods  of  time. 

The  several  periods  under  which  we  shall  consider  the 
state  of  our  legal  polity  are  the  following  seven :  1 .  From 
the  earliest  times  to  the  Norman  conquest :  2.  From  the 
Norman  conquest  to  the  reign  of  king  Edward  the  First : 
3.  From  thence  to  the  reformation  :  4.  From  the  reforma- 
tion to  the  restoration  of  king  Charles  the  Second  :  5. 
From  thence  to  the  revolution  in  1688 :]]  6.  From  the  revo- 
lution to  the  publication  of  Blackstone's  Commentaries  on 
the  Laws  of  England :  7.  From  the  era  last-ujciitioiied  to 
the  present  time. 
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QI.  And  first,  with  regard  to  the  antient  Britons,  the 
abcrigime*  of  our  island,  we  have  so  little  handed  down  to 
us  coooerning  them  with  any  tolerable  certainty,  that  our 
inquiriea  here  must  needs  be  very  fruitless  and  defective. 
However,  from  Csesar's  account  of  the  tenets  and  disci- 
■  of  the  antient  Druids  in  (Saul,  in  whom  centered  all 
I...  learning  of  these  western  parts,  and  who  were,  as  he 
tells  ns,  soit  over  to  Britain,  (that  is,  to  the  island  of 
Mona  or  Anglesey,)  to  be  instructed, — we  may  collect  a 
few  points,  which  bear  a  great  affinity  and  resemblance  to 
some  of  the  modem  doctrines  of  our  English  law.  Par- 
!:irly  the  very  notion  itself  of  an  oral  unwritten  law, 
iiviivered  down  from  age  to  age,  by  custom  and  tradition 
merely,  seems  derived  from  the  practice  of  the  Druids, 
who  never  committed  any  of  their  instructions  to  writing : 
possibly  for  want  of  letters ;  since  it  is  remarkable  that  in 
all  the  antiquities,  unquestionably  British,  which  the  in- 
dustry of  the  moderns  has  discovered,  there  is  not  in  any 
of  them  the  least  trace  of  any  character  or  letter  to  be 
found.  Tlu>  partible  quality  also  of  lands,  by  the  custom 
of  gavelkind,  which  still  obtains  in  many  parts  of  Eng- 
land, and  did  universally  over  Wales  till  the  reign  of 
Henry  VI 11.,  is  undoubtedly  of  British  original.  So 
likewise  is  the  antient  division  of  the  goods  of  an  intestate 
between  his  widow  and  children,  or  next  uf  kin  ;  which 
has  tioce  been  revived  by  the  statute  of  distributions. 
And  we  may  also  remember  an  instance  of  a  slighter 
nature  meotioned  in  the  present  volume,  where  the  saune 
custom  continued  from  Csesar  s  time  to  a  very  recent 
period,  that  of  buniing  a  woman  guilty  of  the  crime  of 
petit  treason  by  killing  her  husband  (a). 

The  great  variety  of  nations,  that  successively  broke  in 
npoQ  and  destroyed  both  the  British  inhabitants  and  con- 
stitution, the  Romans,  the  Picts,  and,  after  them,  the 
various  dans  of  Saxoos  and  Danes,  must  necessarily  have 
caused  great  amfoMoa  and  anoertainty  in  the  laws  and 
(•;  Vkk  Mipra.  f,  114. 
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[[antiquities  of  the  kingdom ;  as  they  were  very  soon  in- 
corporated and  blended  together,  and  therefore,  we  may 
suppose,  mutually  communicated  to  each  other  their  re- 
spective usages  (b),  in  regard  to  the  rights  of  property,  and 
the  punishment  of  crimes.  So  that  it  is  morally  impossible 
to  trace  out  with  any  degree  of  accuracy,  tohen  the  several 
mutations  of  the  common  law  were  made,  or  what  was 
the  respective  original  of  those  several  customs  we  at  pre- 
sent use,  by  any  chemical  resolution  of  them  (c),  to  their 
first  and  component  principles.  We  can  seldom  pro- 
nounce, that  thu  custom  was  derived  from  the  Britons  ; 
that  was  left  behind  by  the  Romans ;  this  was  a  necessary 
precaution  against  the  Picts ;  that  was  intrc  *  '  'v  the 
Saxons;  discontinued  by  the  Danes,  but  ai  is  re- 

stored by  the  Normans. 

Wherever  this  can  be  done,  it  is  a  matter  of  great  cu- 
riosity, and  some  use  :  but  this  can  very  rarely  be  the 
case  ;  not  only  from  the  reason  above  mentioned,  but  also 
from  many  others.  First,  from  the  nature  of  traditional 
laws  in  general ;  which,  being  accommodated  to  the  exi- 
gencies of  the  times,  suffer  by  degrees  insensible  variations 
in  practice  (r?) ;  so  that,  though  upon  comparison  we 
plainly  discern  the  alteration  of  the  law  from  what  it  was 
five  hundred  years  ago,  yet  it  is  impossible  to  define  the 
precise  period  in  which  that  alteration  accrued,  any  more 
than  we  can  discern  the  changes  of  the  bed  of  a  river, 
which  varies  its  shores  by  continual  decreases  and  alluvions. 
Secondly,  this  becomes  impracticable  from  the  antiquity  of 
the  kingdom  and  its  government :  which  alone,  though  it 
had  been  disturbed  by  no  foreign  invasions,  would  make 
it  impossible  to  search  out  the  original  of  its  laws ;  unless 
we  had  as  authentic  monuments  thereof,  as  the  Jews  had 
by  the  hand  of  Moses  (e).     Thirdly,  this  uncertainty  of 

(b)  Hal.  Hut.  C.  L.  62.  "  ginal.  &c."     Hist.  C.  L.64. 

(c)  "  It  is  an  impossible  piece  of  (d)  Hal.  Hist.  C.  L.  57. 
"  chemistry,"  says  Hale,  "  to  reduce  (e^  Ibid.  59. 

"  every  caput   legit  to  its  Inie  oii- 
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[[the  true  origin  of  particular  customs  must  also  Id  part 
have  ariaen  from  the  aMant,  whereby  Christianity  was 
propagated  among  oar  Saxon  ancestors  in  this  island, — 
by  learned  foreigners  brought  over  from  Rome  and  other 
countries,  who  undoubtedly  carried  with  them  many  of 
their  own  national  customs ;  and  probably  prevailed  upon 
the  state  to  abrogate  such  usages  as  were  inconsistent  with 
our  holy  religion,  and  to  introduce  many  others  that  were 
more  conformable  thereto.  And  this  perhaps  may  have 
partly  been  the  cause,  that  we  find  not  only  some  rules  of 
the  Mosaical,  but  also  of  the  imperial  and  pontifical  laws, 
blended  and  adopted  into  our  own  system. 

A  farther  reason  may  also  be  given  for  the  great  variety, 
and  of  course  the  uncertain  original,  of  our  antient  esta- 
blished costoms ;  even  afler  the  Saxon  government  was 
firmly  established  in  this  island :  viz.  the  subdivision  of 
the  kingdom  into  many  independent  kingdoms,  peopled 
and  governed  by  different  clans  and  colonies.  This  must 
necessarily  create  an  infinite  diversity  of  laws :  even  though 
all  those  colonies,  of  Jutes,  Angles,  Anglo-Saxons,  and 
the  like,  originally  sprung  from  the  same  mother-country, 
the  great  northern  hive;  which  poured  forth  its  warlike 
progeny,  and  swarmed  all  over  Europe,  in  the  sixth  and 
seventh  centuries.  This  i  '  '  'i>-lty  of  laws  will  neces- 
sarily be  the  case  in  som-  ,  where  any  kingdom  is 
cantoned  out  into  provincial  establishments ;  and  not  under 
one  common  dispensation  of  laws,  though  under  the  same 
sovera^p  power.  Much  more  will  it  happen  where  so  many 
BDCoDnected  states  are  to  form  their  own  constitution  and 
superstructure  of  government,  though  they  all  begin  to 
build  upon  the  same  or  similar  foundations. 

When  therefore  the  West  Saxons  had  swallowed  up  all 
the  rest,  and  king  Alfted  succeeded  to  the  monarchy  of 
England,  whereof  his  grandfather  Egbert  was  the  founder, 
his  mighty  genius  prompted  him,]]  we  are  told(/),  Qto  an- 

(/  )  A*  !•  tk«  eUki  tl  Alfrtd  to  ib«      vol.  ii.  p.  148.  M  ad. ;  lUIUa't  Mid. 
iMiiisiiMt  MMioMil  iaitelMt,M      Af.«d.U.fpwaM,40t,7lh«l. 
TaiMf's  iliti.  «r  iIm  A*gU.8snM, 
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[[dertake  a  most  great  and  necesfary  work,  which  he  is  said 
to  have  executed  in  as  masterly  a  manner;  no  less  than  to 
new  model  the  constitution ;  to  rebuild  it  on  a  plan  that 
should  endure  for  ages,  and  out  of  its  old  discordant  mate- 
rials, which  were  heaped  upon  each  other  in  a  vast  and  rude 
irregularity,  to  form  one  uniform  and  well-connected  whole. 
This  he  effected  by  reducing  the  whole  kingdom  under  one 
regular  and  gradual  subordination  of  government,  wherein 
each  man  was  answerable  to  his  immediate  superior  for  his 
own  conduct  and  that  of  his  nearest  neighbours ;  for  to  him 
we  owe  that  masterpiece  of  judicial  polity,  the  subdivision 
of  England  into  tithings  and  hundreds,  if  not  into  counties, 
all  under  the  influence  and  administration  of  one  supreme 
magistrate  the  king ;  in  whom,  as  in  a  general  reservoir, 
all  the  executive  authority  of  the  law  was  lodged,  and 
from  whom  justice  was  dispersed  to  every  part  of  the 
nation  by  distinct,  yet  communicating  ducts  and  channels, 
which  wise  institution  has  been  preserved  for  near  a  thou- 
sand years  unchanged,  from  Alfred's  to  the  present  time. 
He  also,  like  another  Theodosius,  collected,j  it  is  said,  Qthe 
various  customs  that  he  found  dispersed  in  the  kingdom, 
and  reduced  and  digested  them  into  one  uniform  system  or 
code  of  laws,  in  his  bom-bec,  or  liber  judicialis.  This  he 
compiled  for  the  use  of  the  court-baron,  hundred  and 
county  court,  the  court-leet  and  sheriff's  tourn ;  tribunals 
which  he  established  for  the  trial  of  all  causes  civil  and 
criminal,  in  the  very  districts  wherein  the  complaint  arose, 
all  of  them  subject  however  to  be  inspected,  controlled 
and  kept  within  the  bounds  of  the  univei-sal  or  common 
law  by  the  king's  own  courts,  which  were  then  itinerant, 
being  kept  in  the  king's  palace,  and  removing  with  his 
household  in  those  royal  progresses,  which  he  continually 
made  from  one  end  of  the  kingdom  to  the  other. 

The  Danish  invasion  and  conquest,  which  introduced 
new  foreign  customs,  was  a  severe  blow  to  this  noble 
fabric,  but  a  plan  so  excellently  concerted  could  never  be 
long  thrown  aside.    So  that  upon  the  expulsion  of  these 
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Qintrudere,  the  English  returned  to  their  anticnt  law,  re- 
taining however  sonic  few  of  the  customs  of  their  late 
visitants,  which  went  under  the  name  of  Dane  Lage,  M 
the  code  compiled  by  Alfred  was  called  the  Wett-Saxom 
Lagt;  and  the  local  constitutions  of  the  autient  kin|;dom 
of  Mercia,  which  obtained  in  the  counties  nearest  to  Wales, 
and  probably  abounded  with  many  British  customs,  were 
called  the  Mercen  Luge.  And  these  three  laws  were,  about 
the  beginning  of  the  eleventh  century,  in  use  in  diH'urent 
counties  of  the  realm;  the  provincial  polity  of  counties 
and  tlieir  subdivisions,  having  never  been  altered  or  dis- 
continued through  all  the  shocks  and  mutations  of  govern- 
ment, from  the  time  of  its  first  institution,  though  the  laws 
and  customs  therein  used  have,  as  we  shall  see,  often 
suffered  considerable  changes. 

For  king  Edgar,  (who  besides  his  military  merit  as 
founder  of  the  English  navy,  was  also  a  most  excellent 
civil  governor),  observing  the  ill  effects  of  three  distinct 
bodies  of  laws,  prevailing  at  once  in  separate  parts  of  his 
dominions,  projected  and  begun  what  his  grandson  king 
Edward  the  Confessor  afterwards  completed ;  viz.  one 
uniform  digest  or  body  of  laws  to  be  observed  throughout 
the  whole  kingdom,  being  probably  no  more  than  a  revival 
of  king  Alfred's  code,  with  some  improvements  suggested 
by  oeceMity  and  experience,  particularly  the  incorporating 
some  of  the  British  or  rather  Mercian  customs,  and  also 
such  of  the  Danish  as  were  reasonable  and  approved,  into 
the  Wtst-Stixon  Lage^  which  was  still  the  groundwork  of 
the  whole.  And  this  appears  to  be  the  best  supported 
and  most  plausible  conjecture;  for  certainty  is  not  to  be 
expected  of  the  rise  and  original  of  that  admirable  system 
of  maxims  and  unwritten  customs,  which  is  now  known 
by  the  name  of  the  commom  law,  at  extending  its  authority 
nnhreraally  over  ail  the  realm,  and  which  b  doubtleM  of 
Saxon  parentage. 

Among  tlie  moat  remarkable  of  the  Saxon  lawi  we  may 
reckon,  1.  The  constitution  of  parliaments,  or  rather  g:eneral 
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[[atsemblies  of  the  principal  and  wisest  men  in  the  nation ; 
the  wittenagemote  or  commune  consilium  of  the  anticnt  Ger- 
mans, which  was  not  yet  reduced  to  the  forms  and  dis- 
tinctions of  our  modern  parliament,  without  whose  concur- 
rence, however,  no  new  law  could  be  made  or  old  one 
altered.  2.  The  election  of  their  magistrates  by  the 
people ;  originally  even  that  of  their  kings,  till  dear- 
bought  experience  evinced  the  convenience  and  necessity 
of  establishing  an  hereditary  succession  to  the  crown. 
But  that  of  all  subordinate  magistrates,  their  military 
officers  or  heretochs,  their  sheriffs,  their  conservators  of 
the  peace,  their  coroners,  their  portreeves  (since  changed 
into  mayors  and  bailiH's),  and  even  their  tithingmen  and 
borsholders  at  the  leet,  continued,  some  till  the  Norman 
conquest,  others  for  two  centuries  after,  and  some  remain 
to  this  day.  3.  The  descent  of  the  crown,  when  once  a 
royal  family  was  established,  upon  nearly  the  same  here- 
ditary principles  upon  which  it  has  ever  since  continued  ; 
only  that  perhaps  in  case  of  minority,  the  next  of  kin  of 
full  age  would  ascend  the  throne  as  king,  and  not  as  pro- 
tector ;  though  after  his  death,  the  crown  immediately 
reverted  back  to  the  heir.  4.  The  great  paucity  of  capital 
punishments  for  the  first  offence,  even  the  most  notorious 
offenders  being  allowed  to  commute  it  for  a  fine  or  were- 
gild,  or,  in  default  of  payment,  perpetual  bondage;  to  which, 
in  subsequent  times,  the  benefit  of  clergy  in  some  measure 
succeeded.  5.  The  prevalence  of  certain  customs,  as  heriots 
and  military  services  in  proportion  to  every  man's  land, 
which  much  resembled  the  feudal  constitution,  but  yet 
were  exempt  from  all  its  rigorous  hardships,  and  which 
may  be  well  enough  accounted  for  by  supposing  them  to 
be  brought  from  the  continent  by  the  first  Saxon  in- 
vaders, in  the  primitive  moderation  and  simplicity  of  the 
feudal  law,  before  it  got  into  the  hands  of  the  Norman 
jurists;  who  extracted  the  most  slavish  doctrines  and 
oppressive  consequences  out  of  what  was  originally  in- 
tended as  a  law  of  liberty.    6.  The  liability  of  their  estates 
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Qto  forfeiture  for  treason,  while  the  doctrine  of  escheats 
aod  •  f  blood  for  felony,  or  any  other  cause, 

was  I  M>wn  amongst  them.     7.  The  descent  of 

their  lands  to  all  the  males  equally,  without  any  right 
of  |>rimogenitare;  a  custom  which  obtained  among  the 
Dritons,  was  agreeable  to  the  Roman  law,  and  continued 
among  the  Saxons  till  the  Norman  conquest,  though  really 
i  and  more  especially  destructive  to  anticnt 

1- ,  ...ich  are  in  monarchies  necessary  to  be  sup- 
ported, in  order  to  form  and  keep  up  a  nobility,  or  inter- 
mediate state  between  the  prince  and  the  common  people. 

8.  The  courts  of  justice  consisting  principally  of  the  county 
courts,  and  in  cases  of  weight  or  nicety  the  king's  court  held 
before  himself  in  person,  at  the  time  of  his  parliaments, 
which  were  usually  holden  in  different  places,  according 
as  he  kept  the  three  great  festivals  of  Christmas,  Easter, 
and  Whitsuntide.  An  institution  which  was  adopted  by 
king  Alonso  VII.  of  Castile,  about  a  century  after  the 
conquest,  who,  at  the  same  three  great  feasts,  was  wont  to 
assemble  his  nobility  and  prelates  in  his  court ;  who  there 
beard  and  decided  all  controversies,  and  then  having 
received  his  instructions,  departed  home  (/).  These  county 
courts,  however,  differed  from  the  modern  ones,  in  that  the 
ecclesiastical  and  <  '  isdiction  were  blended  together, 
the  bbbop  and  tli<  man  or  sheriff  sitting  in  the  same 
county  court,  and  also  that  the  decisions  and  proceedings 
therein  were  much  more  simple  and  unembarrassed,  an  ad- 
vantage which  will  always  attend  the  infancy  of  any  laws, 
but  wear  off  as  they  gradually   advance   to  antiquity. 

9.  The  modes  of  trial  which,  among  a  people  who  had  a 
very  strong  tincture  of  superstition,  were  permitted  to  be 
by  ordeal,  by  the  corsned  or  morsel  of  execration,  or  by 
wager  of  law  with  compurgators.]]  And  to  these  we  are  to 
add  the  occasional  resort  to  modes  of  detcnnioing  contro- 
versiee  reaembling,  in  some  respects,  the  celebrated  insti- 
tution which  we  now  enjoy  under  the  name  of  trial  by 

(/)  IUd.Ua.llMl.  II.  114. 
VOL.  !▼.  I  I 
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jury,  and  to  which  we  are  accustomed  to  refer  as  Uie 
princi|ml  bulwark  of  our  national  liberties  (</).  [Thus 
stood  the  general  frame  of  our  polity  at  the  time  of  the 
Norman  invasion,  when  tlic  second  period  of  our  legal 
history  commences. 

II.  This  remarkable  event  wrought  as  great  an  altera- 
tion in  our  laws,  as  it  did  in  our  antient  line  of  kings ;  and 
though  the  alteration  of  the  former  was  effected  rather  by 
the  consent  of  the  people,  than  any  right  of  conquest,  yet 
that  consent  seems  to  have  been  partly  extorted  by  fear, 
and  partly  given  without  any  apprehension  of  the  conse- 
quences which  afterwards  ensued. 

1.  Among  the  first  of  these  alterations  we  may  reckon 
tl:  nation  of  the  ■  '  -tical  courts  from  the  civil: 
ti  111  order  to  ingi  he  new  king  with  the  popish 
clergy,  who  for  some  time  before  had  been  endeavouring 
all  over  Europe  to  exempt  themselves  from  the  secular 
power ;  and  whose  demands  the  conqueror,  like  a  poUtic 
prince,  thought  it  prudent  to  comply  with,  by  reason  that 
their  reputed  sanctity  had  a  great  influence  over  the  minds 
of  the  people,  and  because  all  the  little  learning  of  the 
times  was  engrossed  into  their  hands,  which  made  them 
necessary  men,  and  by  all  means  to  be  gained  over  to  his 
interests ;  and  this  was  the  more  easily  effected,  because 
the  disposal  of  all  the  episcopal  sees  being  then  in  the 
breast  of  the  king,  he  had  taken  care  to  fill  them  with 
Italian  and  Norman  prelates. 

2.  Another  violent  alteration  of  the  English  constitution 
consisted  in  the  depopulation  of  whole  countries  for  the 
purposes  of  the  king's  royal  diversion,  and  subjecting  both 
them,  and  all  the  antient  forests  of  the  kingdom,  to  the 
unreasonable  severities  of  forest  laws  imported  from  the 
continent,  whereby  the  slaughter  of  a  beast  was  made 
almost  as  penal  as  the  death  of  a  man.]]     And  though 

(jg)  Tunwr's  HuU  Aog.  Sax.  toI.  toI.  ii.  p.  396,  7th  ed.  On  this  sub« 
iii.  p.  223, 6lb  ed  ;  Hallaio's  Mid.  Ag.      j«ct  vide  tup.  vol.  iii.  p.  587,  o. 
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these  Uws  were  mitigated  in  the  time  of  Hcnr)'  the  Third 
•nd  in  succeeding  reigns,  yet  Qfrom  this  root  afterwards 
sprung  a  bastard  slip,  known  by  the  name  of  tlie  game 
law,^  by  which  none  were  permitted,  in  general,  to  take  or 
sell  game  even  on  his  own  estate,  unless  qualified  by  the 
ownership  of  land  to  the  yearly  value  of  at  least  fOO/. ; 
mn  arbitrary  restraint  under  which  the  subjects  of  this  realm 
continued  to  labour  until  its  tardy  abolition  in  the  reign  of 
^Villiam  the  Fourth. 

[3.  A  thirtl  alteration  in  the  English  laws  was  by  nar- 
rowing the  remedial  influence  of  the  county  courts,  the 
great  seats  of  Saxon  justice,  and  extending  the  original 
jurisdiction  of  the  king's  justiciars  to  all  kinds  of  causes, 
arising  in  all  parts  of  the  kingdom.  To  this  end  the  OMla 
regiSt  with  all  its  multifarious  authority,  was  erected,  and 
a  capital  justiciary  appointed,  with  powers  so  large  and 
boundless,  that  he  became  at  length  a  tyrant  to  the 
people,  and  formidable  to  the  crown  itself.  The  consti- 
tution of  this  court,  and  the  judges  themselves  who  pre- 
sided there,  were  fetched  from  the  duchy  of  Normandy ; 
and  the  consequence  naturally  was,  the  ordaining  that  all 
proceedings  in  the  king's  courts  should  be  carried  on  in 
the  Norman  instead  of  the  English  language ;  a  provision 
the  more  necessary,  because  none  of  his  Norman  justiciars 
onderatood  English  ;  but  as  evident  a  badge  of  slavery  as 
ever  wtts  imposed  upon  a  conquered  people.  This  lasted 
till  king  Edward  the  Third  obtained  a  double  victory,  over 
tlic  armies  of  France  in  their  own  country,  and  their  lan- 
guage in  our  courts  here  at  home ;  but  there  was  one 
mischief  too  deeply  rooted  thereby,  and  which  this  caution 
of  king  Edward  came  too  late  to  eradicate.  Instead  of 
Che  plain  and  easy  method  of  determining  suits  in  the 
county  courts,  the  chicanes  and  subtleties  of  Norman  ju- 
rispnadeoce  bad  taken  possession  of  the  king's  courts,  to 
wUeh  every  cause  of  conseqaenee  was  drawn.  Indeed 
that  age,  and  those  immediately  succeeding  it,  were  tha 
ami  of  refiovmeot  and  subtlety.    There  is  an  active  pria- 

ii2 
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[[ciple  in  the  human  soul,  that  will  ever  be  exerting  itt 
faculties  to  the  utmost  stretch,  in  whatever  employment, 
by  the  accidents  of  time  and  place,  the  general  plan  of 
education,  or  the  customs  and  manners  of  the  age  and 
country,  it  may  happen  to  find  itself  engaged.  The 
northern  concjucrors  of  Europe  were  then  emerging  from 
the  grossest  ignorance  in  point  of  literature;  and  those 
who  had  leisure  to  cultivate  its  progress  were  such  only  as 
were  cloistered  in  nv'  -,  the  rest  being  all  soldiers 

or  peasants;    and,  un  <^'ly>  the  first  rudiments  of 

science  which  they  imbibed  were  those  of  Aristotle's  phi- 
losophy, conveyed  through  the  medium  of  his  Arabian 
commentators ;  which  were  brought  from  the  east  by  the 
Saracens  into  Palestine  and  Spain,  and  translated  into 
barbarous  Latin.  So  that,  though  the  materials  upon 
which  they  were  naturally  employed,  in  the  infancy  of  a 
rising  state,  were  those  of  the  noblest  kind,  the  establish- 
ment of  religion,  and  the  regulations  of  civil  polity,  yet 
having  only  such  tools  to  work  with,  their  execution  was 
trifling  and  flimsy.  Both  the  divinity  and  the  law  of  those 
times  were  therefore  frittered  into  logical  distinctions,  and 
drawn  out  into  metaphysical  subtleties,  with  a  skill  most 
amazingly  artificial ;  but  which  serves  no  other  purpose 
than  to  show  the  vast  powers  of  the  human  intellect,  how- 
ever vainly  or  preposterously  employed.  Hence  law  in 
particular,  which  (being  intended  for  universal  reception) 
ought  to  be  a  plain  rule  of  action,  became  a  science  of  the 
greatest  intricacy,  especially  when  blended  with  the  new 
refinements  engrailed  upon  feudal  property;  which  re- 
finements were  from  time  to  time  gradually  introduced  by 
the  Norman  practitioners,  with  a  view  to  supersede  (as 
they  did  in  great  measure)  the  more  homely  but  more  in- 
telligible maximsof  distributive  justice  among  the  Saxons. 
And,  to  say  the  truth,  these  scholastic  reformers  have 
transmitted  their  dialect  and  finesses  to  posterity,  so  in- 
terwoven in  the  body  of  our  legal  polity,  that  they  cannot 
now  be  taken  out  without  a  manifest  injury  to  the  substance. 
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QStatuU>  after  ttatute  hag  in  later  tiroes  been  made  to  pare 
off  these  troublesome  excrescences,  and  restore  the  common 
law  to  its  pristine  simplicity  and  vigour;  and  the  en- 
deavour has  greatly  succeeded ;  but  still  the  scars  are  deep 
and  visible ;  and  the  liberality  of  our  modem  courts  of 
justice  has  been  frequently  • '"  '  to  have  recourse  to 
nnaccoantable  fictions  and  c-i  -,  in  order  to  recover 

that  equitable  and  substantial  justice  which  for  a  long  time 
was  totally  buried  under  the  narrow  rules  and  fanciful 
niceties  of  metaphysical  and  Norman  jurisprudence. 

4.  A  fourth  innovation  was  the  introduction  of  the  trial 
by  combat,  for  the  decision  of  all  civil  and  criminal  ques- 
tions of  fact  in  the  last  resort.  This  was  the  immemorial 
practice  of  all  the  northern  nations,  but  first  reduced 
to  regular  and  stated  forms  among  the  Burgundi,  about 
the  close  of  the  fifth  century ;  and  from  them  it  passed 
to  other  nations,  particularly  the  Franks  and  the  Nor- 
mans; which  last  had  the  honour  to  establish  it  here, 
though  clearly  an  unchristian,  as  well  as  most  uncertain 
method  of  trial.  But  it  was  a  sufficient  recommendation 
of  it  to  the  conqueror  and  his  warlike  countrymen,  that  it 
was  the  usage  of  their  native  duchy  of  Normandy. 

6.  But  the  last  and  most  important  alteration,  both  in 
our  civil  and  military  polity,  was  the  engrafting  on  all 
landed  estates,  a  few  only  excepted,  the  fiction  of  feudal 
tenure,  which  drew  after  it  a  numerous  and  oppressive 
train  of  servile  fruits  and  appendages ;  aids,  reliefs,  primer 
seisins,  wardships,  marriages,  escbsats  and  fines  for  alien- 
ation ;  the  genuine  consequences  of  the  maxim  then  adopted, 
that  all  the  lands  in  England  were  derived  from  and  holden 
mediately  or  immediately  of  the  crown. 

The  nation  at  thb  period  seems  to  have  groaned  under 
as  absolute  a  slavery,  as  was  in  the  power  of  a  wariike, 
an  ambitioat  and  a  poKtic  prince  to  create.  The  consci- 
enoes  of  men  were  enslaved  by  sour  ecclesiastict,  deroted 
to  a  foreign  power,  and  unconnected  with  the  civil  state 
mider  which  they  lived ;  who  now  imported  from  Rome 
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Qfor  the  first  time  the  whole  farrago  of  superetittous  novel- 
tieSy  which  had  been  engendered  by  the  blindness  and  cor- 
ruption of  the  times,  between  the  first  mission  of  Augtistiii 
the  monk  and  the  Norman  conquest;  such  as  transub- 
stantiation,  purgatory,  communion  in  one  kind,  and  the 
worship  of  saints  and  images  ;  not  forgetting  the  universal 
supremacy  and  dogmatical  infallibility  of  the  holy  see. 
The  laws,  too,  as  well  as  the  prayers,  were  administered 
in  an  unknown  tongue.  The  antient  trial  by  jury  gave 
way  to  the  impious  decision  by  battle.  The  forest  laws 
totally  restrained  all  rural  pleasures  and  manly  recreations. 
And  in  cities  and  towns  the  case  was  no  better ;  all  com- 
pany being  obliged  to  dispei*se,  and  fire  and  candle  to  be 
extinguished,  by  eight  at  night,  at  the  sound  of  the  me- 
lancholy curfew.  The  ultimate  property  of  all  lands,  and 
a  considerable  share  of  the  present  profits,  were  vested  in 
the  king,  or  by  him  granted  out  to  his  Norman  favourites, 
who,  by  a  gradual  progression  of  slavery,  were  absolute 
vassals  to  the  crown,  and  as  absolute  tyrants  to  the  com- 
mons. Unheard-of  forfeitures,  talliages,  aids  and  fines 
were  arbitrarily  extracted  from  the  pillaged  landholders, 
in  pursuance  of  the  new  system  of  tenure.  And,  to  crown 
all,  as  a  consequence  of  the  tenure  by  knight  service,  the 
king  had  always  ready  at  his  command  an  army  of  sixty 
thousand  knights  or  milites:  who  were  bound,  upon  pain 
of  confiscating  their  estates,  to  attend  him  in  time  of  in- 
vasion, or  to  quell  any  domestic  insurrection.  Trade,  or 
foreign  merchandise,  such  as  it  then  was,  was  carried  on 
by  the  Jews  and  Lombards ;  and  the  very  name  of  an 
English  fleet,  which  king  Edgar  had  rendered  so  formid- 
able, was  utterly  unknown  to  Europe :  the  nation  con- 
sisting wholly  of  the  clergy,  who  were  also  the  lawyers ; 
the  barons  or  great  lords  of  the  land ;  the  knights  or 
soldiery,  who  were  the  subordinate  landholders ;  and  the 
burghers  or  inferior  tradesmen,  who,  from  their  insignifi- 
cancy, happily  retained,  in  their  socage  and  burgage  tenure, 
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Qaome  points  of  their  antient  freedom.  All  the  rest  were 
▼illeins  or  bondmeD. 

From  so  complete  and  well-concerted  a  scheme  of  ser- 
vility, it  has  been  the  work  of  generations  for  our  ancestors 
to  redeem  themselves  and  their  posterity  into  that  state  of 
liberty  which  we  now  enjoy :  which,  therefore,  is  not  to  be 
looked  upon  as  consisting  of  mere  encroachments  on  the 
crown,  and  infringements  on  the  prerogative,  as  some 
slavish  and  narrow-minded  writers  have  endeavoured  to 
maintain  :  but  as,  in  general,  a  gradual  restoration  of  that 
antient  constitution,  whereof  our  Saxon  forefathers  had 
been  unjustly  deprived,  partly  by  the  policy,  and  partly 
by  the  force,  of  the  Norman.  How  that  restoration  has 
in  a  long  series  of  years  been  step  by  step  effected,  we 
now  proceed  to  inquire. 

William  Rufus  proceeded  on  his  father's  plan ;  and  in 
some  points  extended  it,  particularly  with  regard  to  the 
forest  laws.  But  his  brother  and  successor,  Henry  the 
First,  found  it  expedient,  when  first  he  came  to  the  crown, 
to  ingratiate  himself  with  the  people,  by  restoring  (as  our 
monkish  hbtorians  tell  us)  the  laws  of  king  Edward  the 
Confessor.  The  ground  whereof  is  this :  that  by  charter 
he  gave  up  the  great  grievances,  of  marriage,  ward,  and 
relief,  the  beneficial  pecuniary /mito  of  his  feudal  tenures, 
but  reserved  the  tenures  themselves,  for  the  same  military 
purposes  that  his  father  introduced  them.  He  also  abo- 
lished the  curfew  (h) ;  for,  though  it  is  mentioned  in  our 
laws  a  full  century  afterwards  (i),  yet  it  is  rather  ttpoken 
of  as  a  known  timt  of  night  (so  denominated  from  that 
abrogated  usage)  than  as  a  still  subsisting  custom.  There 
is  extant  a  code  of  laws  in  his  name,  consisting  partly  of 
those  of  the  Confessor,  but  with  g^reat  additions  and  alter- 
•tioDs  of  bis  own,  and  chiefly  calculated  for  the  regula- 
tion of  the  county  courts.  It  contains  some  directions  as 
to  crimes  and  their  punishments  (that  of  theft  being  made 

(»)  hfAm.  CmL  LL.  W.  1.  Mt,      (i)  But.  O*.  LMd.  19  Ed*.  I. 
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[[capital  in  his  reign),  and  a  few  things  relating  to  estatet, 
particularly  as  to  the  descent  of  lands :  which,  being  by 
the  Saxon  laws  equally  to  all  the  sons, — by  the  feudal  or 
Norman  to  the  eldest  only, — king  Henry  here  moderated 
the  difference ;  directing  the  eldest  son  to  have  only  the 
principal  estate,  "  primum  patris  feudum,"  the  rest  of  his 
estates,  if  he  had  any  others,  being  equally  divided  among 
them  all.  On  the  other  hand,  he  gave  up  to  the  clergy 
the  free  election  of  bishops  and  mitred  abbots ;  i  < 
however,  these  ensigns  of  patronage,— con^e  efe.s' 
tody  of  the  temporalties  when  vacant,  and  homage  upon 
their  restitution.  He,  lastly,  united  again  for  a  time  the 
civil  and  ecclesiastical  courts;  which  union  was  soon  dis- 
solved by  his  Norman  clergy :  and,  upon  that  final  dis- 
solution, the  cognizance  of  testamentary  causes  seems  to 
have  been  first  given  to  the  ecclesiastical  court.  The  rest 
remained  as  in  his  father's  time :  from  whence  we  may 
easily  perceive  how  far  short  this  was  of  a  thorough  resti- 
tution of  King  Edward's  or  the  Saxon  laws. 

The  usurper  Stephen,  as  the  manner  of  usurpers  is, 
promised  much  at  his  accession,  especially  with  regard  to 
redressing  the  grievances  of  the  forest  laws,  but  performed 
no  great  matter  either  in  that  or  in  any  other  point.  It 
is  from  his  reign,  however,  that  we  are  to  date  the  intro- 
duction of  the  Roman  civil  and  canon  laws  into  this  realm  : 
and  at  the  same  time  was  imported  the  doctrine  of  appeals 
to  the  court  of  Rome,  as  a  branch  of  the  canon  law. 

By  the  time  of  King  Henry  the  Second,  if  not  earlier, 
the  charter  of  Henry  the  First  seems  to  have  been  for- 
gotten ;  for  we  find  the  claim  of  marriage,  ward,  and  relief, 
then  flourishing  in  full  vigour.  The  right  of  primogeniture 
seems  also  to  have  tacitly  revived ;  being  found  more  con- 
venient for  the  public  than  the  parcelling  of  estates  into  a 
multitude  of  minute  subdivisions.  However,  in  this  prince's 
reign,  much  was  done  to  methodize  the  laws,  and  reduce 
them  into  a  regular  order,  as  appears  from  that  excellent 
treatise  of  Glanvil :   which,  though  some  of  it  be  now 
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[|antiqna(ed  and  altered,  yet,  when  compared  with  the  code 
of  Henry  the  First,  it  carries  a  manifest  superiority  (A). 
Throughout  his  reign,  also,  was  continued  the  important 
stnig\;lc,  which  we  have  had  occasion  so  often  to  mention, 
between  the  laws  of  England  and  Rome ;  the  former  sup- 
ported by  the  strength  of  the  temporal  nobility,  when 
endeaToared  to  be  supplanted  in  favour  of  the  latter  by 
the  popish  clergy.     Which  dispute  was  kept  on  foot  till 
the  reign  of  Edward  the  First :  when  the  laws  of  Eng- 
land, under  the  new  discipline  introduced  by  that  skilful 
commander,  obtained  a  complete  and  permanent  victory. 
In  the  reign  of  Henry  the  Second,  now  under  consideration, 
there  are  four  things  which  peculiarly  merit  the  attention  of 
a  legal  antiquary :  1 .  The  constitution  of  the  parliament  at 
Clarendon,  a.d.  1 164,  whereby  the  king  checked  the  power 
of  the  pope  and  his  clergy,  and  greatly  narrowed  the  total  ex- 
emption they  claimed  from  the  secular  jurisdiction :  though 
bis  farther  progress  was  unhappily  stopped,  by  the  fatal 
event  of  the  disputes  between  him  and  archbishop  Becket. 
2.  The  institution  of  the  oflSce  of  justices  of  eyre,  in  itinere: 
the  king  haviiicr  divided  the  kingdom  into  six  circuits]]  (a 
divisioD  but  little  different  from  the  present),  [[and  commis- 
Moned  these  new  created  judges  to  administer  justice,  and 
try  writs  of  assize,  in  the  several  counties.    These  remedies 
are  said  to  have  been  then  first  invented  :  before  which,  all 
causes  were  usually  terminated  in  the  county  courts,  accord- 
ing to  the  Saxon  custom  ;  or  before  the  king's  justiciaries 
in  the  amUi  rtgis,  in  pursuance  of  the  Norman  regulations. 
The  btter  of  which  tribunals,  travelling  about  with  the 
king's  person,  occasioned  intolerable  expense  and  delay  to 
the  suitors ;  and  the  former,  however  proper  for  little  debts 
mod  minute  actions,  where  even  injustice  is  better  than 
procrastination,  were  now  become  liable  to  too  much  igno- 
rance of  the  bw,  and  too  much  i         '   v  as  to  facts,  to 
determine  matters  of  considarable  i  u    3.  The  intro- 

(k)  Hal.  IliM.  C.  L.  IM. 
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Qduction  and  establishment  of  the  grand  aMize,  or  trial 
by  special  kind  of  jury,  in  a  writ  of  right,  at  the  option  of 
the  tenant  or  defendant,  instead  of  the  barbarous  and 
Norman  trial  by  battle.  4.  To  this  time  must  also  be 
referred  the  introduction  of  escuage,  or  pecuniary  commu- 
tation for  personal  military  service;  which  in  process  of 
time  was  the  parent  of  the  antient  subsidies  granted  to 
the  crown  by  parliament,  and  the  land-tax  of  later  times. 

Richard  the  First,  a  brave  and  magnunimun- 
was  a  sportsman  as  well  as  a  soldier;  and  then  - 

forced  the  forest  laws  with  some  rigour,  which  occasioned 
many  discontents  among  his  people;  though  (accoi  " 
to  Matthew  Paris)  he  repealed  the  penalties  of  castni; 
loss  of  eyes,  and  cutting  off  the  hands  and  feet,  before  in- 
flicted on  such  as  transgressed  in  hunting ;  probably  find- 
ing that  their  severity  prevented  prosecutions.  He  also, 
when  abroad,  composed  a  body  of  naval  laws  at  the  isle 
of  Oleron,  which  are  still  extant,  and  of  high  autli' 

for  in  his  time  we  began  again  to  discover  that(as  an  i>i , 

we  were  naturally  a  maritime  power.  But,  with  regard  to 
civil  proceedings,  we  find  nothing  very  remarkable  in  this 
reign,  except  a  few  regulations  regarding  the  Jews,  and 
the  justices  in  eyre;  the  king's  thoughts  being  chiefly 
taken  up  by  the  knight  errantry  of  a  croisade  against  the 
Saracens  in  the  holy  land. 

In  King  John's  time,  and  that  of  his  son,  Henry  the 
Third,  the  rigours  of  the  feudal  tenures  and  the  forest  laws 
were  so  warmly  kept  up,  that  they  occasioned  many  insur- 
rections of  the  barons  or  principal  feudatories ;  which,  at 
last,  had  this  effect,  that,  first,  king  John,  and  afterwards 
his  son,  consented  to  the  two  famous  charters  of  English 
liberties,  Magna  Charta  and  Cliarta  de  Foresta.  Of  these 
the  latter  was  well  calculated  to  redress  many  grievances 
and  encroachments  of  the  crown  in  the  exertion  of  forest 
law ;  and  the  former  confirmed  many  liberties  of  the  church, 
and  redressed  many  grievances  incident  to  feudal  tenures, 
of  no  small  moment  at  the  time ;  though  now,  unless  con- 
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Qsidered  attenlively  and  with  this  retroapect,  they  teem 
bat  of  trifling  concern.  But,  beaidea  these  feudal  provi- 
aiooa,  care  waa  alao  taken  therein  to  protect  the  subject 
againat  other  oppreaaiona,  then  frequently  arising  from 
unreasonable  amercements,  from  illegal  distresses  or  other 
proceaa  for  debts  or  services  due  to  the  crown,  and  from 
the  tjrrannkal  abuse  of  the  prerogative  of  purveyance  and 
pre-emption.  It  fixed  the  law  relative  to  the  forfeiture  of 
lands  for  felony,  and  prohibited  for  the  future  the  granta 
of  exclusive  fisheries,  and  the  erection  of  new  bridges,  ao 
aa  to  oppress  the  neighbourhood.  With  respect  to  private 
rights,  it  established  the  testamentary  power  of  the  subject 
OTer  part  of  his  personal  estate,  the  rest  being  distributed 
among  his  wife  and  children;  it  regulated  the  law  of 
dower ;  and  prohibited  the  appeab  of  women,  unless  for 
the  death  of  their  husbands.  In  matters  of  public  police  and 
national  concern,  it  enjoined  an  uniformity  of  weights  and 
meaaarea ;  gave  new  encouragements  to  commerce,  by  the 
protection  of  merchant  strangers ;  and  forbade  the  aliena- 
tion of  landa  in  mortmain.  With  regard  to  the  adminis> 
tration  of  justice,  beaidea  prohibiting  all  denials  or  delaya 
of  it,  it  fixed  the  court  of  common  pleas  at  Westminster, 
that  the  suitors  might  no  longer  be  harassed  with  follow- 
ing the  king's  person  in  all  his  progreaaea;  and,  at  the 
aaroe  time,  brought  the  trial  of  issues  home  to  the  very 
doors  of  the  freeholders,  by  directing  aasizea  to  be  taken 
in  the  proper  coontiea,  and  establishing  annual  circuits : 
it  also  corrected  some  abuses  then  incident  to  the  triala 
by  wager  of  law  and  of  battle ;  directed  the  regular  award- 
rag  of  inquests  for  life  or  member ;  prohibited  the  kiog'a 
inferior  ministers  from  holding  pleas  of  the  crown,  or 
trying  any  criminal  charge,  whereby  many  forfeitures  might 
otherwise  have  unjustly  accrued  to  the  exchequer;  and 
regulated  the  time  and  place  of  holding  the  inferior  tribu- 
nala  of  juatice,  the  county-court,  sheriff's  toum,  and  court- 
leet.  It  confirmed  and  eatablished  the  liberties  of  the  city 
of  Loodoo,  and  all  other  dtiea,  borougha,  towoa,  and  porta 
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Qof  the  kingdom.  And,  lastly,  (which  alone  would  have 
merited  the  title  that  it  bears,  of  the  great  charter,)  it  pro- 
tected every  individual  of  the  nation  in  the  free  enjoyment 
of  his  life,  his  liberty,  and  his  property,  unless  declared  to 
be  forfeited  by  the  judgment  of  his  peers,  or  the  law  of  the 
land  (/). 

However,  by  means  of  these  struggles  the  pope,  in  the 
reign  of  king  John,  gained  a  still  greater  ascendant  here 
than  he  ever  had  before  enjoyed,  which  continued  through 
the  long  reign  of  his  son,  Henry  the  Third,  in  the  beginning 
of  whose  time  the  old  Saxon  trial  by  ordeal  was  also  totally 
abolished.  And  we  may,  by  this  time,  perceive  in  Brac- 
ton's  treatise  a  still  farther  improvement  in  the  method 
and  regularity  of  the  common  law,  especially  in  the  point 
of  pleadings  (m).  Nor  must  it  be  forgotten,  that  the  first 
traces  which  remain  of  the  separation  of  the  greater  barons 
from  the  less,  in  the  constitution  of  parliaments,  are  found 
in  the  great  charter  of  King  John,  though  omitted  in  that 
of  Henry  the  Third  ;  and  that  towards  the  end  of  the  latter 
of  these  reigns  we  find  the  first  record  of  any  writ  for  sum- 
moning knights,  citizens,  and  burgesses  to  parliament. 
And  here  we  conclude  the  second  period  of  our  English 
legal  history. 

III.  The  third  commences  with  the  reifjn  of  Edward  the 
First,  who  hath  justly  been  styled  our  English  Justinian. 
For  in  his  time  the  law  did  receive  so  sudden  a  perfection, 
that  Sir  Matthew  Hale  does  not  scruple  to  affirm  (n),  that 
more  was  done  in  the  first  thirteen  years  of  his  reign,  to 

(/)  The  following  is  the  celebrated  "  dtttruatur ;  nte  $uptr  turn  ibimut, 

29th  chapter  of  Magna  Charta,  the  "  nte  tu^tr  turn   miltemu$,  niti  per 

foundation  of  the  liberty  of  Englith-  "  UgaU  judicium  parium  $uorum,  vtl 

men  :  "  Sullut  liber  homo  capiatur,  "  per  legem  terra.     Kulli  veitdemus, 

"  vel  impri$onelur,  uut  dii$eitiatur  de  "  nuUi  negabimus,  aut  differtmut  ree- 

"  libera  tenemento  tuo,  vel  liberUitibut  "  turn  veljitttitiam." 
"  vel  liberiM  eomuetudiitibut  $ui*,  aut  (m)  Hal.  Hist.  C.  T..  156. 

"  utlagetur,auteiulet,autaliqiiomodo  (n)  Ibid.  158. 
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[[•etUe  and  establwh  the  distributive  justice  of  the  king- 
dom, than  in  all  the  ages  since  that  time  put  together. 

It  would  be  endless  to  enumerate  all  the  particulars  of 
these  regulations ;  but  the  principal  may  be  reduced  under 
the  following  general  heads.  1.  He  established,  confirmed 
and  settled  the  great  charter  and  charter  of  forests.  2.  He 
gave  a  mortal  wound  to  the  encroachments  of  the  pope 
and  his  clergy,  by  limiting  and  establishing  the  bounds  of 
ecclesiastical  jurisdiction ;  and  by  obliging  the  ordinary, 
to  whom  all  the  goods  of  intestates  at  that  time  belonged, 
to  discharge  the  debts  of  the  deceased.  3.  He  defined 
the  limits  of  the  several  temporal  courts  of  the  highest 
jurisdiction, — those  of  the  king's  bench,  common  pleas, 
and  exchequer, — so  as  they  might  not  interfere  with  each 
other's  proper  business ;  to  do  which  they  were  afterwards 
obliged  to  have  recourse  to  fictions  (o).  4.  He  settled  the 
boundaries  of  the  inferior  courts  in  counties,  hundreds, 
and  manors,  confining  them  to  causes  of  no  great  amount, 
according  to  their  primitive  institution ;  though  of  consi- 
derably greater,  than,  by  the  alteration  of  the  value  of 
money,  they  are  now  permitted  to  determine.  6.  He  se- 
cured the  property  of  the  subject,  by  abolishing  all  arbi- 
trary taxes  and  talliages  levied  without  consent  of  the 
naliomd  council.  6.  He  guarded  the  common  justice  of 
the  kingdom  from  abuses,  by  giving  up  the  royal  pren^- 
tive  of  sending  mandates  to  interfere  in  private  causes. 
7.  He  settled  the  form,  solemnities,  and  effect  of  fines 
levied  in  the  court  of  common  pleas,  though  the  thing 
itself  was  of  Saxon  original.  8.  He  first  established  a 
repository  for  the  public  records  of  the  kingdom,  few  of 
which  are  more  ancient  than  the  reign  of  his  father,  and 
those  were  by  him  collected.  9.  He  improved  upon  th« 
bws  of  king  Alfred,  by  that  great  and  orderly  method  of 
watch  snd  ward  for  preserving  the  public  peace  and  pre- 
venting robberies,  established  by  the  statute  of  Winchester. 


(«)  VMk  Mpbfsl.ih.pf.  400.  404.  im  mtk. 
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QIO.  He  settled  and  reformed  many  abuses  incident  to 
tenures,  and  removed  some  restraints  on  the  alienation  of 
landed  property,  by  the  statute  of  quia  emptores.  11.  He 
instituted  a  speedier  way  for  the  recovery  of  debts,  by 
granting  execution  not  only  upon  goods  and  chattels,  but 
also  upon  lands,  by  writ  of  elegit ;  which  was  of  signal 
benefit  to  a  trading  people;  and,  upon  the  same  commer- 
cial ideas,  he  also  allowed  the  charging  of  lands  in  a  sta- 
tute merchant,  to  pay  debts  contracted  in  trade, — contrary 
to  all  feudal  principles.  12.  He  effectually  provided  for 
the  recovery  of  advowsons,  as  temporal  rights ;  in  which, 
before,  the  law  was  extremely  deficient.  13.  He  also 
effectually  closed  the  great  gulph  in  which  all  the  landed 
property  of  the  kingdom  was  in  danger  of  being  swallowed, 
by  his  reiterated  statutes  of  mortmain ;  most  admirably 
adapted  to  meet  the  frauds  that  had  then  been  devised, 
though  afterwards  contrived  to  be  evaded  by  the  invention 
of  uses.  14.  He  established  a  new  limitation  of  property 
by  the  creation  of  estates  tail ;  concerning  the  good  policy 
of  which,  however,]]  in  the  strict  shape  at  least  that  origi- 
nally belonged  to  them,  [[modern  times  have  entertained 
a  very  different  opinion.  15.  He  reduced  all  Wales  to  the 
subjection  not  only  of  the  crown,  but,  in  great  measure,  of 
the  laws  of  England^  (an  improvement  which  has  been 
since  thoroughly  completed) ;  [[and  seems  to  have  enter- 
tained a  design  of  doing  the  like  by  Scotland,  so  as  to 
have  formed  an  entire  and  complete  union  of  the  island  of 
Great  Britain. 

This  catalogue  might  be  continued  much  farther :  but, 
upon  the  whole,  we  may  observe,  that  the  very  scheme 
and  model  of  the  administration  of  common  justice  between 
party  and  party  was  entirely  settled  by  this  king  (p) ; 
and  has  continued  nearly  the  same,  in  all  succeeding 
ages,  to  this  day ;  abating  some  few  alterations,  which 
the  humour  or  necessity  of  subsequent  times  hath  occa- 

(p)  Hal.  HUu  C.  L.  162. 
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[[•iooed.  The  forms  of  writs,  by  which  actions  «re  com- 
meoced,  were  perfected  in  his  reign,  and  established  as 
BBodels  for  posterity.  The  pleadings,  consequent  upon 
the  writs,  were  then  short,  nenrous,  and  perspicuous ;  not 
intricate,  Terbose,  and  formal.  The  legal  treatises,  written 
in  his  time,  as  Britton,  Fleta,  Hengham  (y),  and  the  rest,  are, 
for  the  most  part,  law  at  this  day ;  or  at  least  wtrt  so,  till 
the  alteration  of  tenures  took  place.  And,  to  conclude,  it 
is  from  this  period,  from  the  exact  observation  of  Magna 
CkartOf  rather  than  from  its  makiny  or  renewal^  in  the 
days  of  his  grandfather  and  father,  that  the  liberty  of 
Englishmen  began  again  to  rear  its  head ;  though  the 
weight  of  the  military  tenures  hung  heary  upon  it  for 
many  ages  afler. 

A  better  proof  cannot  be  giren  of  the  excellence  of  his 
constitutions,  than  that  from  his  time  to  that  of  Henry  the 
Eighth,  there  happened  very  few,  and  those  not  very  con- 
■derable,  alterations  in  the  legal  Jorms  of  proceedings.  As 
to  matter  of  titbttoMce :  the  old  Gothic  powers  of  electing 
the  principal  subordinate  magistrates,  the  sheriffs,  and  con- 
•ervmiors  of  the  peace,  were  taken  from  the  people  in  the 
reigns  of  Edward  the  Second  aud  Edward  the  Third ;  and 
justices  of  the  peace  were  established  instead  of  the  latter. 
In  the  reign  also  of  Edward  the  Third  the  pariiament  is  sup- 
posed moat  probably  to  have  assumed  its  present  form ;  by 
a  separation  of  the  Commons  from  the  Lords.  The  statute 
for  dnHning  and  ascertaining  treasons  was  one  of  the  first 
prodadioos  of  this  new-modelled  assembly ;  and  the  trans- 
lation of  the  law  proceedings,  from  French  into  Latin, 
another.  Much  also  was  done,  under  the  auspices  of  this 
magnanimous  prince,  for  establishing  our  domestic  manu- 
factnres ;  by  prohibiting  the  exportation  of  English  wod, 
mad  the  importation  or  wear  of  foreign  cloth  or  furs ;  and 
by  encouraging  clothworkert  from  other  eoontriaa  to  settle 
here.    Nor  was  the  legialatttre  inattentive  to  nuuiy  other 

(f )  A*  I*  ikcM,  •••  RMvw'k  UiM.  tag.  L.  tU.  u.  p.  MO^  k». 
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[[branches  of  commerce,  or  indeed  to  commerce  in  ^ncral : 
for,  in  particular,  it  enlarged  the  credit  of  the  niorchunt, 
by  introducing  the  statute  staple ;  whereby  he  niij^lit  the 
more  readily  pledge  his  lands  for  the  security  of  his  mer- 
cantile debts.  And,  as  personal  property  now  grew,  by 
the  extension  of  trade,  to  be  much  more  considerable  than 
formerly,  care  was  taken,  in  case  of  intestacies,  to  appoint 
administrators  particularly  nominated  by  the  law  ;  to  dis- 
tribute that  personal  property  among  the  creditors  and 
kindred  of  the  deceased,  which  before  had  been  usually 
applied,  by  the  officers  of  the  ordinary,  to  uses  then  deno- 
minated pious.  The  statutes  also  of  pramunire,  for  eHec- 
tually  depressing  the  civil  power  of  the  pope,  were  the 
work  of  this  and  the  subsequent  reign.  And  the  establish- 
ment of  a  laborious  parochial  clergy,  by  the  endowment 
of  vicarages  out  of  the  overgrown  possessions  of  the 
monasteries,  added  lustre  to  the  close  of  the  fourteenth 
century  :  though  the  seeds  of  the  general  reformation, 
which  were  thereby  first  sown  in  the  kingdom,  were 
almost  overwhelmed  by  the  spirit  of  persecution,  intro- 
duced into  the  laws  of  the  land  by  the  influence  of  the 
regular  clergy. 

From  this  time  to  that  of  Henry  the  Seventh,  the  civil 
wars  and  disputed  titles  to  the  crown  gave  no  leisure  for 
farther  juridical  improvement:  "  nam  silent  leges  inter 
arma."  And  yet  it  is  to  these  very  disputes  that  we  owe 
the  happy  loss  of  all  the  dominions  of  the  crown  on  the 
continent  of  France;  which  turned  the  minds  of  our  sub- 
sequent princes  entirely  to  domestic  concerns.  To  these 
likewise  we  owe  the  method  of  barring  entails  by  the 
fiction  of  common  recoveries,  invented  originally  by  the 
clergy,  to  evade  the  statutes  of  mortmain,  but  introduced 
under  Edward  the  Fourth,  for  the  purpose  of  unfettering 
estates,  and  making  them  more  liable  to  forfeiture :  while, 
on  the  other  hand,  the  owners  endeavoured  to  protect  them 
by  the  universal  establishment  of  uses,  another  of  the 
clerical  inventions. 
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Qln  the  reign  of  kinp  Henry  the  Seventh,  his  ministers, 
II  V  the  king  himself,   were  more  industrious  in 

hu  .  ..  ui  prosecutions  upon  old  and  forgotten  penal  laws, 
in  order  to  extort  money  from  the  subject,  than  in  framing 
any  new  beneficial  regulations.  For  the  distinguishing 
character  of  this  reign  was,  that  of  amassing  treasure  in 
the  king's  coffers,  by  every  means  that  could  be  devised  : 
and  almost  every  alteration  in  the  laws,  however  salutary 
or  otherwise  in  their  future  consequences,  had  this,  and 
this  only,  for  their  great  and  immediate  object.  To  this 
end  the  court  of  Star  Chamber  was  new  modelled,  and 
armed  with  powers,  the  most  dangerous  and  unconstitu- 
tional, over  the  persons  and  properties  of  the  subject. 
Informations  were  allowed  to  be  received,  in  lieu  of  indict- 
ments, at  the  aaaixea  and  sosions  of  the  peace,  in  order 
to  multiply  fines  and  pecuniary  penalties.  The  statute  of 
fines  for  landed  property  was  craftily  and  covertly  con- 
trived, to  facilitate  the  destruction  of  entails,  and  make  the 
owners  of  real  estates  more  capable  to  forfeit  as  well  as  to 
alien.  The  benefit  of  clergy,  which  so  often  intervened  to 
stop  attainders  and  save  the  inheritance,  was  now  allowed 
only  once  to  lay  offenders,  who  only  could  have  inheri- 
tances to  lose.  A  writ  of  capias  was  permitted  in  all  ac- 
tions on  the  case,  and  the  defendant  might  in  consequence 
be  outlawed ;  because  upon  such  outlawry  his  goods  be- 
came the  property  of  the  crown.  In  short,  there  is  hardly 
a  statute  in  this  reign,  introductive  of  a  new  law  or  modi- 
f-  ■■  -  the  old,  but  what  either  directly  or  obliqurtv  ».n«1«(i 
•  omolnment  of  the  exchequer. 

i\  .  iiiis  iirint^  us  to  the  fourth  period  of  xui  ■<  i^ul 
history,  viz.  the  reformation  of  religion,  under  Henry  the 
I  hth,  and  his  children;  which  opens  an  entirely  new 
s<  in  •'oclesiastical  matters;  the  usurped  power  of  the 
l>.  ,>  1 1  iig  now  for  ever  routed  and  destroyed,  all  his  con- 
n«>vn>iiH  with  this  island  cut  off,  the  crown  restored  to  its 
»upr<  lien  and  causes,  mod  the  patroo- 

Voi  KK 
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Qage  of  bishoprics  being  once  more  indisputably  vested  in 
the  king.  And,  had  the  spiritual  courts  been  at  this  tima 
reunited  to  the  civil,  we  should  have  seen  the  old  Saxon 
constitution,  with  regard  to  ecclesiastical  polity,  nompletely 
restored. 

With  regard  also  to  our  civil  polity,  the  stumLi  i>i  wills, 
and  the  statute  of  uses,  both  passed  in  the  reign  of  this 
prince,  made  a  great  alteration  as  to  property :  the  former, 
by  allowing  the  devise  of  real  estates  by  will,  which  before 
was  in  general  forbidden  ;  the  latter,  by  endeavouring  to 
destroy  the  intricate  nicety  of  uses^  though  the  narrowness 
and  pedantry  of  the  courts  of  common  law  prev-  '  Ms 
statute  from  having  its  full  beneficial  eflect.     An  e 

the  courts  of  equity  assumed  a  jurisdiction,  dictated  by 
common  justice  and  common  sense :  which,  however  arbi- 
trarily exercised  or  productive  of  jealousies  in  its  infancy, 
has  at  length  been  matured  into  a  system  of  rational  juris- 
prudence ;  the  principles  of  which,  notwithstanding  they 
may  differ  in  forms,  are  now  equally  adopted  by  the  courts 
of  bolh  law  and  equity.  From  the  statute  of  uses,  and 
another  statute  of  the  same  antiquity,  which  protected 
estates  for  years  from  being  destroyed  by  the  reversioner, 
a  remarkable  alteration  took  place  in  the  mode  of  con- 
veyancing :  the  antient  assurance  by  feoffment  and  livery 
upon  the  land  being  now  very  seldom  practised,  since 
the  more  easy  and  more  private  invention  of  transferring 
property,  by  secret  conveyances  to  uses, — and  long  terms 
of  years  being  now  continually  created  in  mortgages  and 
family  settlements,  which  may  be  moulded  to  a  thousand 
useful  purposes  by  the  ingenuity  of  an  able  artist. 

The  farther  attacks  in  this  reign  upon  the  immunity  of 
estates  tail,  which  reduced  them  to  little  more  than  the 
conditional  fees  at  the  common  law,  before  the  passing  of 
the  statute  De  donis ;  the  establishment  of  recognizances  in 
tlie  nature  of  a  statute  staple,  for  facilitating  the  raising 
of  money  upon  landed  security ;  and  the  introduction  of 
the  bankrupt  laws,  as  well  for  the  punishment  of  the  frau- 
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[[dulent,  M  the  leKef  of  the  unrortunate,  trader  ;  all  these 
were  capital  alterations  of  our  legal  polity,  and  highly  con- 
\Mii.  i.f  f..  ffmt  character,  which  the  English  began  now 
1  .  I  -.1  — uiiM',  of  a  great  commercial  people.  The  incor« 
pr>ration  of  Wales  with  England,  and  the  more  uniform 
r  justice,  by  destroying  some  counties  pa- 
j,ing  the  unreasonable  privileges  of  such 
as  remained,  added  dignity  and  strength  to  the  monarchy ; 
and,  together  with  the  numerous  improvements  before 
obeenred  upon,  and  the  redress  of  many  grievances  and 
oppressions  which  had  been  introduced  by  his  father,  will 
'  In  the  administration  of  Henry  the  Eighth  a  very 

Li..,....„,.i<»hed  era  in  the  annals  of  juridical  history. 

It  must  be  however  remarked,  that,  particularly  in  bis 
later  years,  the  royal  prerogative  was  strained  to  a  very 
tyrannical  and  oppressive  height ;  and,  what  was  the 
worst  circumstance,  its  encroachments  were  established  by 
law,  under  the  sanction  of  those  pusillanimous  parlia- 
ments, one  of  which,  to  its  eternal  disgrace,  passed  a  sta- 
tute, whereby  it  was  enacted  that  the  king's  proclan)atioDS 
should  have  the  force  of  acts  of  perKament ;  and  others 
coBcarred  in  the  creation  of  that  ama  '  '  np  of  wild 
and   newfangled   treasons,  which   wer<  ly  touched 

upon  in  a  former  chapter  (r).  Happily  for  the  nation 
this  arbitrary  reign  was  succeeded  by  the  minority  of  an 
amiable  prince,  during  the  short  sunshine  of  which,  great 
part  of  these  extravagant  laws  were  repealed.  And  to  do 
j  the  shorter  reign  o(  queen  Mary,  many  salutary 

u.  .  ,  ,  ular  laws,  in  civil  matters,  were  made  nnder  her 
administration,  ))erhap8  the  better  to  reconcile  the  |)eople 
to  the  bloody  measures  which  she  was  induced  to  pursue, 
for  the  re-e.Htahlishment  of  religious  slavery :  the  well- 
concerted  schemes  for  cflecting  which  were,  through  the 
providence  of  (iod,  defeated  by  the  seasonable  accession 
of  queen  Elizabeth. 

(r)  Vid«  Mp.  p.  196. 
K  K  2 
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[[The  religious  liberties  of  the  nation  being,  by  that  happy 
event,  established  (we  trust)  on  an  eternal  basin,  though 
obliged  in  their  infancy  to  be  guarded,  against  papists  and 
other  nonconformists,  by  laws  of  too  sanguinary  a  nature; 
the  forest  laws  having  fallen  into  disuse ;  and  the  adminis- 
tration of  civil  rights  in  the  courts  of  justice  being  carried 
on  in  a  regular  course,  according  to  the  institutions  of 
king  Edward  the  First,  without  any  material  innovations; 
all  the  principal  grievances  introduced  by  the  Norman  con- 
quest seem  to  have  been  gradually  shaken  off,  and  our 
Saxon  constitution  restored,  with  considerable  improve- 
ments ;  except  only  in  the  continuation  of  the  military 
tenures,  and  a  few  other  points,  which  still  armed  the 
crown  with  a  very  oppressive  and  dangerous  prerogative. 
It  is  also  to  be  remarked,  that  the  spirit  of  enriching  the 
clergy  and  endowing  religious  houses  had  (through  the 
former  abuse  of  it)  gone  over  to  such  a  contrary  extreme, 
and  the  princes  of  the  house  of  Tudor  and  their  favourites 
had  fallen  with  such  avidity  upon  the  spoils  of  the  church, 
that  a  decent  and  honourable  maintenance  was  wanting  to 
many  of  the  bishops  and  clergy.  This  produced  the  re- 
straining statutes,  to  prevent  the  alienations  of  lands  and 
tithes  belonging  to  the  church  and  universities.  The 
number  of  indigent  persons  being  also  greatly  increased, 
by  withdrawing  the  alms  of  the  monasteries,  a  plan  was 
formed  in  the  reign  of  queen  Elizabeth,  more  humane  and 
beneficial  than  even  the  feeding  and  clothing  of  millions ; 
by  affording  them  the  means,  with  proper  industry,  to  feed 
and  to  clothe  themselves.  And,  the  farther  any  subse- 
quent plans  for  maintaining  the  poor  have  departed  from 
this  institution,  the  more  impracticable  and  even  pernicious 
their  visionary  attempts  have  proved. 

However,  considering  the  reign  of  queen  Elizabeth  in  a 
great  and  political  view,  we  have  no  reason  to  regret  many 
subsequent  alterations  in  the  English  constitution.  For, 
though  in  general  she  was  a  wise  and  excellent  princess, 
and  loved  her  people ;  though  in  her  time  trade  flourished, 
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QrichM  increased,  the  laws  were  duly  administered,  the  nap 
tion  was  respected  abroad,  and  the  people  happy  at  home ; 
yet  the  incrcai»e  of  the  power  of  the  Star  Chaml>er,  and 
the  erection  of  the  high  commission  court  in  matters 
ecclesiastical,  were  the  work  of  her  reign.  She  also  kept 
her  purliunients  at  a  very  awful  distance ;  and  in  many 
particulars  she,  at  times,  would  carry  the  prerogative  as 
high  as  her  most  arbitrary  predecessors.  It  is  true,  she 
Tery  seldom  exerted  this  prerogative,  so  as  to  oppress  in- 
dividuals; but  still  she  had  it  to  exert :  and  therefore  the 
felicity  of  her  reign  depended  more  on  her  want  of  oppor- 
tunity and  inclination,  than  want  of  power,  to  play  the 
tyrant.  This  is  a  high  encomium  on  her  merit ;  but  at 
the  same  time  it  is  sufficient  to  show,  that  these  were  not 
those  golden  days  of  genuine  liberty  that  we  formerly  were 
taoght  to  believe  :  for  surely  the  true  liberty  of  the  subject 
coDsnts  not  so  much  in  the  gracious  behaviour,  as  in  the 
limited  power,  of  the  sovereign. 

The  great  revolutions  that  had  happened,  in  manners 
and  in  property,  had  paved  the  way  by  imperceptible  yet 
•ore  degrees,  for  as  great  a  revolution  in  government :  yet, 
while  that  revolution  was  effecting,  the  crown  became 
more  arbitrary  than  ever,  by  the  progress  of  those  very 
means  which  afterwards  reduced  its  power. 

It  is  obvious  to  every  observer,  that  till  the  close  of  the 
Lancastrian  civil  wars,  the  property  and  the  power  of  the 
nation  were  chiefly  divided  between  the  king,  the  nobility, 
and  the  clergy.  The  commons  were  generally  in  a  state 
of  g^at  ignorance ;  their  personal  wealth,  before  the  ex- 
tension of  trade,  was  comparatively  small ;  and  the  nature 
of  their  landed  property  was  such  as  kept  them  in  con- 
tinual dependence  upon  their  feudal  lord,  being  usually 
some  powerful  baron,  some  opulent  abbey,  or  sometimes 
the  king  himself.  Though  a  notion  of  general  liberty  had 
strongly  pervaded  and  animated  the  whole  contititution, 
yet  the  particular  liberty,  the  natural  equality,  and  per- 
iocmI  independenoe  of  individuaU,  were  little  regarded  or 
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[[thought  of;  nay,  even  to  assert  them  was  treated  as  the 
height  of  sedition  and  rebellion.  Our  ancestors  heard, 
with  detestation  and  horror,  those  sentiments  rudely  de- 
livered, and  pushed  to  roost  absurd  extremes,  by  the 
violence  of  a  Cade  and  a  Tyler,  which  have  since  been 
applauded,  with  a  zeal  almost  rising  to  idolatry,  when 
softened  and  recommended  by  the  eloquence,  the  modera- 
tion, and  the  arguments,  of  a  Sidney,  a  Locke  and  a  Milton. 
But  when  learning,  by  the  invention  of  printing  and  the 
progress  of  religious  reformation,  began  to  be  universally 
disseminated;  when  trade  and  navigation  were  suddenly 
carried  to  an  amazing  extent,  by  the  use  of  the  compass 
and  the  consequent  discovery  of  the  Indies  ;  the  minds  of 
men,  thus  enlightened  by  science  and  enlarged  by  obser- 
vation and  travel,  began  to  entertain  a  more  just  opinion 
of  the  dignity  and  rights  of  mankind.  An  inundation  of 
wealth  flowed  in  upon  the  merchants  and  middling  rank  ; 
while  the  two  great  estates  of  the  kingdom,  which  formerly 
had  balanced  the  prerogative  (the  nobility  and  clergy),  were 
greatly  impoverished  and  weakened.  The  popish  clergy, 
detected  in  their  frauds  and  abuses,  exposed  to  the  resent- 
ment of  the  populace,  and  stripped  of  their  lands  and 
revenues,  stood  trembling  for  their  very  existence.  The 
nobles,  enervated  by  the  refinements  of  luxury  (which 
knowledge,  foreign  travel,  and  the  progress  of  the  politer 
arts,  are  too  apt  to  introduce  with  themselves),  and  fired 
with  disdain  at  being  rivalled  in  magnificence  by  the  opu- 
lent citizens,  fell  into  enormous  expenses ;  to  gratify  which 
they  were  permitted,  by  the  policy  of  the  times,  to  dis- 
sipate their  overgrown  estates  and  alienate  their  antient 
patrimonies.  This  gradually  reduced  their  power  and  their 
influence  within  a  very  moderate  bound  :  while  the  king, 
by  the  spoil  of  the  monasteries  and  the  great  increase  of 
the  customs,  grew  rich,  independent,  and  haughty :  and 
the  commons  were  not  yet  sensible  of  the  strength  they 
had  acquired,  nor  urged  to  examine  its  extent  by  new 
burthens  or  oppressive  taxations,  during  the  sudden  opu- 
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Qlence  of  the  exchequer.  Intent  upon  acquiring  new  riches, 
and  happy  in  being  freed  from  the  insolence  and  tyranny 
of  the  orders  more  immediately  above  them,  they  never 
dreamed  of  opposing  the  prerogative  to  which  they  had 
betn  so  little  accustomed ;  much  less  of  taking  the  lead 
in  opposition,  to  which  by  their  weifl;ht  and  their  property 
they  were  now  entitled.  The  latter  years  of  Henry  the 
Eighth  were,  Uierefore,  the  times  of  the  greatest  despotism 
that  have  been  known  in  this  island  ^ince  the  death  of 
William  the  Norman  :  the  prerogative,  as  it  then  stood 
by  common  law,  and  much  more  when  extended  by  act  of 
parliameot,  being  too  large  to  be  endured  in  a  land  of 
liberty. 

Queen  Elizabeth,  and  the  intermediate  princes  of  the 
Tudor  line,  had  almost  the  same  legal  powers,  and  some- 
tiroes  exerted  them  as  roughly,  as  their  father  king  Henry 
the  Eighth.  But  the  critical  situation  of  that  princess 
with  regard  to  her  legitimacy,  her  religion,  her  enmity 
with  Spain,  and  her  jealousy  of  the  queen  of  Scots,  occa- 
sioned greater  caution  in  her  conduct.  She,  probably,  or 
her  able  advisers,  had  penetration  enough  to  discern  how 
the  power  of  the  kingdom  had  gradually  shifted  its  chan- 
nel, and  wisdom  enough  not  to  provoke  the  commons  to 
discover  and  feel  their  strength.  She  therefore  drew  a 
veil  over  the  odious  part  of  prerogative;  which  was  never 
wintoniy  thrown  aside,  but  only  to  answer  some  important 
purpose :  and,  though  the  royal  treasury  no  longer  over- 
flowed with  the  wealth  of  the  clergy,  which  had  been  all 
granted  out,  and  had  contributed  to  enrich  the  people,  she 
Mked  for  supplies  with  such  moderation,  and  managed 
them  with  so  much  economy,  that  the  commons  were 
happy  in  obliging  her.  Such,  in  short,  were  her  circum- 
stances, her  neonaitits,  her  wisdom,  and  her  good  dispo- 
sition, that  never  did  a  prince  so  long  and  so  entirely,  for 
the  space  of  half  a  century  together,  reign  in  the  affections 
of  the  people. 

On  theaooaiMooof  kiogJaiDMthe  First,  no  new  dagrae 
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Qof  royal  power  was  added  to,or  exercised  by,  him :  but  such 
a  sceptre  was  too  weighty  to  be  wielded  by  such  a  hand. 
The   unreasonable  and  imprudent  exertion  of  what  was 
then  deemed  to  be  prerogative,  upon  trivial  and  unworthy 
occasions,  and  the  claim  of  a  more  absolute  power  inherent 
in  the  kingly  office  than  had  ever  been  carried  into  prac- 
tice, soon  awakened  the  sleeping  lion.     The  people  heard 
with  astonishment  doctrines  preached  from  the  throne  and 
the  pulpit,  subversive  of  liberty  and  property,  and  all  the 
natural  rights   of  humanity.      They   examined   into  the 
divinity  of  this  claim,  and  found  it  weakly  and  fallaciously 
supported  :  and  common  reason  assured  them,  that,  if  it 
were  of  human  origin,  no  constitution  could  establish  it 
without  power  of  revocation,  no  precedent  could  sanctify, 
no  length  of  time  could  confirm  it.     The  leaders  felt  the 
pulse  of  the  nation,  and  found  they  had  ability  as  well  as 
inclination  to  resist  it ;  and  accordingly  resisted  and  op- 
posed it,  whenever  the  pusillanimous  temper  of  the  reign- 
ing monarch  had  courage  to  put  it  to  the  trial ;  and  tlnv 
gained  some  little  victories  in  the  cases  of  concealments, 
monopolies,  and  the  dispensing  power.     In  the  mean  time, 
very  little  was  done  for  the  improvement  of  private  justice 
except  the  abolition  of  sanctuaries,  and  the  extension  of 
the  bankrupt  laws,  the  limitation  of  suits  and  actions,  and 
the  regulating  of  informations  upon  penal  statutes.     For 
we  cannot  class  the  laws  against  witchcraft  and  conjura- 
tion under  the  head  of  improvements ;  nor  did  the  dispute 
between  Lord  Ellesmere  and  Sir  Edward  Coke,  concerning 
the  powers  of  the  court  of  chancery,  tend  much  to  the 
advancement  of  justice. 

Again,  when  Charles  the  First  succeeded  to  the  crown  of 
his  father,  and  attempted  to  revive  some  enormities,  which 
had  been  dormant  in  the  reign  of  king  James,  the  loans 
and  benevolences  extorted  from  the  subject,  the  arbitrary 
imprisonments  for  refusal,  the  exertion  of  martial  law  in 
time  of  peace,  and  other  domestic  grievances,  clouded  the 
morning  of  that  misguided  prince's  reign  ;  which,  though 
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QUm  noon  of  it  began  a  little  to  brighten,  at  lant  went 
down  in  blood,  and  lefl  the  whole  kingdom  in  darkness. 
It  most  be  acknowledged  that,  by  the  Petition  of  Right, 
enacted  to  abolish  these  encroachments,  the  English  con- 
stitution received  great  alteration  and  improvement.  But 
there  still  remained  the  latent  power  of  the  forest  laws, 
which  the  crown  most  unseasonably  revived.  The  legal 
jurisdiction  of  the  Star  Chamber  and  high  commission 
courts  was  also  extremely  great;  though  their  usurped 
Bothority  was  still  greater.  And,  if  we  add  to  these  the 
disuse  of  parliaments,  the  ill-timed  zeal  and  despotic  pro- 
ceedings of  the  ecclesiastical  governors  in  matters  of  mere 
indifference,  together  with  the  arbitrary  levies  of  tonnage 
and  poundage,  ship-money,  and  other  projects,  we  may 
■ee  grounds  most  amply  sufficient  for  seeking  redress  in  a 
legal  CO  I.  '''  '  aal  way.  This  redress,  when  sought,  was 
alio  coii>  illy  given;  for  all  these  oppressions  were 

actually  abolished  by  the  king  in  parliament,  before  the 
rebellion  broke  out,  by  the  several  statutes  for  triennial 
pBritaments,  for  abolishing  the  Star  Chamber  and  high 
commission  courts,  for  ascertaining  the  extent  of  forests 
and  forest  laws,  for  renouncing  ship-money  and  other 
exactions,  and  for  giving  up  the  prerogative  of  knighting 
the  king's  tenants  in  capiie  in  consequence  of  their  feudal 
tenures  :  though  it  must  be  acknowledged  that  these  con- 
cesnons  were  not  made  with  so  good  a  grace,  as  to  con- 
ciliate the  confidence  of  the  people.  Unfortunately,  either 
by  his  own  mismanagement,  or  by  the  arts  of  his  enemies, 
the  king  had  lost  the  reputation  of  sincerity ;  which  is  the 
greatest  unhappiness  that  can  befall  a  prince.  Though 
he  formerly  hud  strained  his  prerogative  not  only  beyond 
what  the  genius  of  the  present  times  would  bear,  but 
also  beyond  the  examples  of  former  agea,  be  bad  now  con- 
sented to  reduce  it  to  a  lower  ebb  than  was  consistent 
with  mooarchical  government.  A  conduct  so  opposite  to 
hb  temper  and  principles,  joined  with  some  rash  actions 
and  unguarded  expressions,  nade  the  people  suspect  that 
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[[this  condetceniion  wm  merely  temporary.  Flushed  there- 
fore with  the  success  they  had  gained,  fired  with  resent* 
ment  for  past  oppressionH,  and  dreading  the  consequences 
if  the  king  should  regain  his  power,  the  popular  leaders, 
who  in  all  ages  have  called  themselves  the  people^  began 
to  grow  insolent  and  ungovernable ;  their  iiiHolence  soon 
rendered  them  desperate ;  and  despair  at  length  forced 
them  to  join  with  a  set  of  military  hypocrites  and  enthu- 
siasts, who  overturned  the  church  and  monarchy,  and  pro- 
ceeded, with  deliberate  solemnity,  to  the  trial  and  murder 
of  their  sovereign. 

We  pass  by  the  crude  and  abortive  schemes  for  amend- 
ing the  laws,  in  the  times  of  confusion  which  followed  ; 
the  most  promising  and  sensible  whereof,  such  as  the  esta- 
blishment of  new  trials,  the  abolition  of  feudal  tenures, 
the  act  of  navigation,  and  some  others,  were  adopted 
in  th( 


V.  Fifth  period,  which  is  to  be  next  mentioned,  »  "    ' 

the  restoration  of  king  Charles  the  Second.  Imm 
upon  which,  the  principal  remaining  grievance,  the  doctrine 
and  consequences  of  military  tenures,  were  taken  away 
and '  abolished,  except  in  the  instance  of  corruption  of 
inheritable  blood,  upon  attainder  of  treason  and  felony. 
And  though  the  monarch,  in  whose  person  the  royal 
government  was  restored,  and  with  it  our  antient  consti- 
tution, deserves  no  commendation  from  posterity,  yet  in 
his  reign,  wicked,  sanguinary,  and  turbulent  as  it  was, 
the  concurrence  of  happy  circumstances  was  such,  that 
from  thence  we  may  date  not  only  the  re-establishment  of 
our  church  and  monarchy,  but  also  the  complete  restitution 
of  English  liberty,  for  the  first  time,  since  its  total  abo- 
lition at  the  Conquest.  For  therein  not  only  these  slavish 
tenures,  the  badge  of  foreign  dominion,  with  all  their 
oppressive  appendages,  were  removed  from  incumbering 
the  estates  of  the  subject ;  but  also  an  additional  security 
of  his  person  from  imprisonment  was  obtained,  by  that 
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[[great  bolMuiis  ^i  our  constitution,  the  Habeas  Corput 
Act  These  two  statutes,  with  regard  to  our  property  and 
peiaons,  form  a  second  Magna  Charta^  as  beneficial  and 
effectual  as  that  of  Running-Mead.  That  only  pruned 
the  luxuriances  of  the  feudal  system  ;  but  the  statute  of 
Charles  the  Second  extirpated  all  its  slaveries;  except 
perhapa  in  copyhold  tenure ;  and  there  also  they  arc  now 
in  great  measure  enervated  by  gradual  custom,  and  the 
interposition  of  our  courts  of  justice.  Magna  Churta  only, 
in  general  terms,  declared,  that  no  man  shall  b<  ned 

contrary  to  law  :  the  Habeas  Corpus  Act  pon  i  out 

effectual  means,  as  well  to  release  himself  (though  com- 
mitted even  by  the  kiny;  in  council),  as  to  punish  all  those 
who  shall  thus  unconstitutionally  misuse  him. 

To  these  may  be  added  the  abolition  of  the  prerogatives 
of  purveyance  and  pre-emption  ;  the  statute  for  holding 
triennial  parliaments ;  the  Test  and  Corporation  Acts, 
passed  to  secure  both  our  civil  and  religious  liberties,]] 
though  recently  repealed,  as  no  longer  suited  to  the  state 
of  the  times  in  which  we  live ;  Qhe  abolition  of  the  writ 
de  hctretico  eomburendo ;  the  statute  of  frauds  and  per- 
JBries,  a  great  and  necessary  security  to  private  property ; 
the  statute  for  distribution  of  intestates'  estates ;  and  thai 
of  an>endments  and  jVo/tiiTc,  which  cut  off]]  many  of  []thoM 
superfluous  niceties  which  so  long  had  disgraced  our  courts ; 
together  with  many  wholesome  acts  that  were  passed  in 
this  reign  for  the  benefit  of  navigation  and  the  improve- 
men!  of  foreign  oommerce:  and  the  whole,  when  we  like- 
wise coMider  the  freedom  from  taxes  and  armies  which 
the  subjaet  then  enjoyed,  will  Ite  sufficient  to  demonstrate 
this  truth,  "  that  the  constitution  of  England  had  arrived 
**  to  its  full  vigour,  and  the  true  balance  between  liberty 
"  and  prerogative  was  happily  established  bv  law,  in  tim 
**  reign  of  Charles  the  Second." 

It  is  by  no  means  intended  to  palliate  ur  dorciid  many 
Tery  iniquitous  proceedings,  contrary  to  all  law,  in  that 
reign,  through  the  artifice  of  wiclied  politicians,  both  in 
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Qand  out  of  employment.  What  seems  incontestible  is 
this,  that  by  the  law  («),  as  it  then  stood,  notwithstanding 
some  invidious,  nay  dangerous,  branches  of  the  prero- 
gative, have  since  been  lopped  oflT,  and  the  rest  more 
clearly  defined,  the  people  hud]]  a  larger  portion  of  real 
liberty  than  they  had  enjoyed  in  this  country  since  the 
Norman  conquest  (0 ;  C&nd  sufficient  power,  residing  in 
their  own  hands,  to  assert  and  preserve  that  liberty,  if 
invaded  by  the  royal  prerogative:  for  which  we  need  but 
appeal  to  the  memorable  catastrophe  of  the  next  reign. 
For  when  king  Charles's  deluded  brother  attempted  to 
enslave  the  nation,  he  found  it  was  beyond  his  power :  the 
people  both  could  and  did  resist  him  ;  and,  in  cons< 
of  such  resistance,  obliged  him  to  quit  his  enterpi  i 

his  throne  together :]]  which  introduces  us  to  the  next 
period  of  our  legal  history,  viz. — 

VI.  From  the  revolution  in  1688  to  the  time  of  the 
publication  of  Blackstone's  Commentaries.  In  this  period 
many  laws  were  passed  ;  [[as  the  Bill  of  Rights,  the  Toler- 
ation Act,  the  Act  of  Settlement  with  its  conditions,  the 
Act  for  uniting  England  with  Scotland,  and  some  others, 
which  asserted  our  liberties  in  more  clear  and  emphatical 
terms ;  regulated  the  succession  of  the  crown  by  parlia- 
ment, as  the  exigencies  of  religious  and  civil  freedom 
required ;  confirmed  and  exemplified  the  doctrine  of  re- 
sistance, when  the  executive  magistrate  endeavours  to  sub- 
vert the  constitution  ;  maintained  the  superiority  of  the 
laws  above  the  king,  by  pronouncing  his  dispensing  power 
to  be  illegal ;]]  indulged  tender  consciences  in  several  points 

(«)  Bladutone  here  tubjoint  io  a  "  licul  oppretuon." 
note,  "  The  point  of  lime  at  which  I  (i)  Blackttooc't  expreuioo  in  this 

"  would  chose  to  fix  this  theorttical  place  is, — *'  as  large  a  portion  of  real 

"  perfection  of  oor  public  law,  is  the  "  liberty  as  is  consittent  with  a  stale 

"  year  1679,  after  the  Habeas  Corpus  "  of  society."     But  the  tiulh  of  the 

"  Act  was  passed,  and  thai  for  liceos-  proposition,  carried  to  this  extent,  may 

"  iog  the  press  had  expired  ;  though  be  doubted  ;  particularly  if  it  be  io- 

"  the  years  which   inimediately   fol-  tended  to  include  religious  liberty. 
"  lowed  it  were  times  of  great  prae- 
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relating  to  religion («);  [[efttablished  triennial,  since  turned 
into  lual,  elections  of  members  to  serve  in  parlia- 

mt'ii  iided  certain  officers  from  the  house  of  com- 

mons ;  restrained  the  king's  pardon  from  obstructing  par- 
Itaoientary  impeachments;  imparted  to  all  the  lords  an 
equal  right  of  trying  their  fellow  peers ;  regulated  trials 
for  high  treason ;  set  bounds  to  the  civil  list ;  placed  the 
administration  of  that  revenue  in  hands  that  are  account- 
able to  parliament ;  and  made  the  judges  completely  inde« 
pendent  of  the  sovereign,  his  ministers  and  his  successors. 
Yet,  though  these  provisions,  in  appearance  and  nominally, 
reduced  the  strength  of  the  executive  power  to  a  much 
lower  ebb  than  in  the  preceding  period,  if,  on  the  other 
hand,  we  throw  into  the  opposite  scale  what  perhaps  the 
immoderate  reduction  of  the  antient  prerogative  may  have 
rendered  in  some  degree  necessary  ;  the  vast  acquisition  of 
force  arising  from  the  Riot  Act,  and  the  annual  expedience 
of  a  standing  army,  and  the  vast  acquisition  of  personal 
attachment  arising  from  the  magnitude  of  the  national 
debt,  and  the  manner  of  levying  thoee  yearly  millions  that 
are  appropriated  to  pay  the  interest,  we  shull  find  that  the 
crown,  gradually  and  in){>erceptibly,  gained  almost  as 
much  in  influence  as  it  apparently  lost  in  prerogative. 

The  chief  alterations  of  moment, — for  the  time  would  fail 
were  we  to  descend  to  Miaa/ts, — in  the  administration  of 
private  justice  during  this  period,  were  the  solemn  recog- 
nition of  the  law  of  nations  with  respect  to  the  rights  of 
ambasaadom ;  the  cutting  off*,  by  the  statute  for  the  amend- 
ment of  the  law,  a  vast  number  of  excrescences,  that  in 
process  of  tame  bad  sprung  out  of  the  practical  part  of  it : 
the  protection  of  corporate  rights  by  the  improvements  in 
writs  of  mamdamut  and  informations  in  nature  of  quo  irar- 
ranto:  the  regulations  of  trials  by  jury,  and  the  admitting 
witneaaea  for  prisoners  upon  oath :  the  farther  restraints 
upon  aUeoation  of  lands  in  mortmain :  the  annihilation  of 

(■)  BlsclaUss't  tspfMtioa  bt—      "  t*«tj    ivIigUM   Ubwty 
"  i*iM|s4  tmim  tmmimem  wnk     *'  with  ibt  mImj  af  Um  Mais.' 
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Qhe  terrible  judgment  o(  peine  forte  et  dure :  the  extension 
of  the  benefit  of  clerjfy,  by  abolishinp  the  pedantic  <  i 

of  reading  :  the  counterbalance  to  this  mercy  by  i  t 

increase  of  capital  punishment :  the  new  and  effectual 
methods  for  the  speedy  recovery  of  rents :  the  improve- 
ments which  were  made  in  ejectments  for  the  trying  of 
titles:  the  introduction  and  establishment  of  paper  credit, 
by  indorsements  upon  bills  and  notes,  which  have  shown 
the  legal  possibility  and  convenience,  which  our  ancestors 
so  long  doubted,  of  assigning  a  chose  in  action  :  the  trans- 
lation of  all  legal  proceedings  into  the  English  language  : 
the  erection  of  courts  of  conscience  for  recovering  small 
debts  :  the  establishment  of  the  great  system  of  marine  ju- 
rispaidence,  of  which  the  foundations  were  laid,  by  clearly 
«leveloping  the  principles  on  which  policies  of  insurance 
are  founded,  and  by  ha|)pily  applying  those  principles  to 
•  particular  cases  :^  and  lastly,  the  enlargement  of  view 
.which  introduced  into  our  courts  of  common  law,  in  some 
instances,  where  narrower  doctrines  once  prevailed,  the 
same  principles  of  redress  as  were  already  established  in 
our  courts  of  equity. 

VII.  During  the  period  of  eighty  years  which  has  elapsed 
since  the  publication  of  Blackstone's  Commentaries,  the 
most  conspicuous  event  in  our  legislative  annals  has  been 
the  act  for  the  union  of  Great  Britain  and  Ireland, — a  mea- 
sure recommended  by  the  wisest  and  most  unquestionable 
policy,  to  two  nations  so  nearly  connected  by  their  geogra- 
phical position  and  their  common  subjection  to  the  same 
crown,  and  so  long  already  united  in  language,  in  civil 
institutions,  and  in  arms.  We  may  also  single  out  for 
particular  enumeration  the  act  to  amend  the  representa- 
tion of  the  people,  and  that  to  regulate  municipal  corpora- 
tions ;  two  statutes  of  transcendent  importance,  as  having 
been  designed  to  extinguish,  and  having  in  fact  materially 
abated,  the  indirect  influence  immemorially  exercised  by 
wealth  and  power,  in  our  general  and  local  institutions. 
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Of  the  other  m<Muiei  of  importance  thote  rriatnug  to 
the  I" '  V  next  attract  our  attention  ;  and  here  wtt 

ma\  repeal  of  the  Test  and  Corporation  Acts, 

by  which  dissenters  in  general  were  relieved  from  all  re- 
straints that  had  before  excluded  them  from  free  partici- 
pntkm  with  their  fellow  subjects,  in  political  rights ;  the 
Catholic  Emancipation  Act,  by  which  the  same  benefit  was 
bestowed  on  those  who  profess  the  faith  of  the  Church  of 
Rome  ;  the  many  other  acts  for  relief  of  the  same  persons 
from  all  forfeitures  and  penalties  to  which  they  had  before 
been  liable  in  respect  of  their  religious  tenets  ;  the  act  for 
eoouautation  of  tithes ;  for  reform  of  the  law  relative  to 
pknraHtaes  and  residence ;  for  the  better  application  of 
cathedral  revenues ;  and  for  the  extension  of  the  places  of 
worship  belonging  to  the  estabiiebed  Church. 

On  the  merits  of  many  of  these  measures,  indeed,  opi- 
nions hare  been  much  divided,  as  will  always  be  the  case 
npon  questions  connected  with  politics  or  religion  ;  but  a 
SM>re  unmixed  applause  may  reasonably  be  claimed  for  the 
improvements  that  have  been  introduced  in  relation  to  our 
•odsl  economy, — for  the  acts  relative  to  trade  and  narigs- 
tisn,  to  banking,  to  registration,  to  lunatic  asylums  and  to 
gaols,  and  to  the  general  principle  of  those  connected  with 
tile  mspsgement  of  the  poor. 

It  is  howerer  in  regard  to  the  rights  of  property  and  the 
administnition  of  justice,  that  the  genius  of  reform  has  lat- 
terly displayed  its  chief  activity,  and  that  its  achievements 
have  been,  upon  the  whole,  the  most  triumphant.  It  would 
be  impossible,  without  a  tedious  nunntaiess  of  detail,  to 
recount  the  whole  of  these.  But,  under  the  first  head, 
our  notice  is  particularly  due  to  the  improvesMnts  which 
bsve  taken  place  in  the  law  of  descent  or  inheritsooe,  of 
prescription,  of  dower,  and  of  the  limitation  of  the  time 
for  recovering  real  estate ;  to  the  better  legulstion  of  wills 
and  testaments ;  to  the  defivenaoe  of  entails  and  the 
estates  of  married  women  from  the  thraldom  of  expensive 
and  eraibfoas  forms  of  cooveymncey  and  the  suhetitiitiBa 
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of  simpler  methods ;  and  to  the  provisions  for  facilitating 
the  relief  of  copyhold  estates  from  the  burthens  of  an  op- 
pressive tenure,  and  their  conversion  into  freehold. 

Under  the  reforftis  in  the  administration  of  civil  justice 
may  be  particularized  the  better  regulation  of  juries;  the 
abolition  of  the  separate  judicature  of  Wales ;  the  improved 
arrangement  of  the  terms,  and  of  the  proceedings  by  writ 
of  error ;  the  abolition  of  the  antiquated  forms  of  real  ac- 
tions, which  had  survived  the  lapse  of  ages  only  to  subserve 
the  purposes  of  chicanery  ;  the  provision  for  speedy  judg- 
ment and  execution,  upon  verdicts  ;  the  new  improvements 
in  the  proceedings  by  ejectment,  prohibition,  and  man- 
damus ;  the  powers  conferred  on  the  courts  of  common 
law  to  give  relief  to  parties  exposed  to  adverse  claims,  and 
to  order  the  examination  of  witnesses  on  interrogatories, 
and  commissions  for  examination  of  witnesses  abroad  ;  the 
many  im|K>rtant  and  elaborate  improvements  in  the  forms 
of  process  and  pleading,  both  as  regards  the  courts  of 
common  law  and  of  equity,  and  in  the  general  practice  of 
those  courts ;  and  the  establishment  of  the  new  courts  of 
bankruptcy  and  insolvency,  of  the  courts  of  the  vice- 
chancellors  in  equity,  and  of  the  judicial  committee  of 
the  privy  council. 

And  lastly,  with  respect  to  the  administration  of  criminal 
justice,  we  may  refer  to  the  salutary  repeal  of  many  anti- 
quated statutes ;  the  consolidation  of  the  law  relating  to 
most  of  the  principal  offences ;  the  abolition  of  the  benefit 
of  clergy,  and  of  appeals;  the  better  regulation  of  the  law 
of  principal  and  accessary,  of  commitment  and  bail,  and 
of  venue;  the  introduction  of  a  variety  of  provisions  tend- 
ing to  greater  simplicity  and  uniformity  in  the  course  of 
proceeding,  and  its  deliverance  from  technical  difficulties; 
the  allowance  of  counsel  for  the  prisoner,  in  cases  of  felony ; 
and  the  remarkable  mitigation  which  has  taken  place  in 
the  antient  severity  of  our  criminal  punishments. 

QThus,  therefore,  for  the  amusement  and  instruction  of 
the  student  have  been  delineated  some  rude  outlines  of 
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^a  plan  for  the  history  of  our  laws  and  liberties,  from  their 
first  rise  and  gradual  progress  among  our  British  and  Saxon 
ancestors  till  their  total  eclipse  at  the  Norman  conquest, 
from  which  they  hare  gradually  emerged  and  risen  to  the 
|Krfection  they  now  enjoy,  at  different  periods  of  time. 
Wc  hare  seen  in  the  course  of  our  inquiries  in  this  and 
the  former  Tolumes,  that  the  fundamental  maxims  and 
roles  of  the  law]]  which  regard  the  rights  of  each  member 
'^  'he  community,  whether  considered  in  an  indiridual  or 
"  i.itiTe  capacity, — the  private  injuries  that  may  be  ofl'ered 
to  these, — Qand  the  crimes  which  affect  the  public, — have 
been  and  are  every  day  improving,  and  are  now  fraught 
with  the  accumulated  wisdom  of  ages ;]]  that  the  forms 
of  administering  justice  have  also,  particularly  in  our  own 
times,  received  the  assiduous  care  of  the  cultivators  of  legal 
science ;  Qhat  our  religious  liberties  were  fully  established 
at  the  Reformation ;  but  that  the  recovery  of  our  civil  and 
political  liberties  was  a  work  of  longer  time,  they  not  being 
thuroughly  and  completely  regained  till  af\er  the  restora- 
tion of  King  Charles,  nor  fully  and  explicitly  acknowledged 
and  defined  till  the  sera  of  the  happy  revolution.  Of  a  con- 
stitution so  wisely  contrived,  so  strongly  raised,  and  so 
highly  finished,  it  is  hard  to  speak  with  that  praise  which 
is  justly  and  severely  its  due  ;  the  thorough  and  attentive 
contemplation  of  it  will  furnish  its  best  panegyric.]] 

The  admiration  that  it  is  calculated  to  inspire  should  lead 
to  some  reflection  on  the  duties  which  attach  to  citizens  bom 
to  so  noble  an  inheritance.  It  was  the  item  task  of  our 
forefiithers  to  struggle  against  the  tyrannical  pretensions  of 
regal  power  :  to  us,  the  course  of  events  appears  to  have 
assigned  the  opposite  care,  of  holding  in  check  the  aggrea- 
aions  of  popular  licence,  and  maintaining  inviolate  the 
just  claims  of  the  prerogative.  But  in  a  general  view  we 
have  only  to  pursue  the  same  path  that  has  been  trodden 
before  us — to  carry  on  the  great  work  of  securing  to  each 
individual  of  the  community  as  large  a  portion  of  his 
natural  freedom  as  is  comirtcnt  with  the  organiiation  of 
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society,  and  to  increase  to  the  highest  degree  that  the 
order  of  divine  Providence  permits,  the  benefits  of  bis 
civil  condition.  A  clearer  perception  of  the  true  nature  of 
this  enterprise,  of  the  vast  results  to  which  it  tends,  and 
of  the  obligations  by  which  we  are  bound  to  its  advance- 
ment, has  been  bestowed  on  the  present  generation  than 
on  any  of  its  predecessors.  May  it  not  fail  also  to  recol- 
lect, amidst  the  zeal  inspired  by  such  considerations,  that 
the  desire  for  social  improvement  degenerates,  if  not  duly 
r^ulated,  into  a*  mere  thirst  for  change ; — that  the  fluctu- 
ation of  the  law  is  itself  a  considerable  evil ;— and  that 
however  important  may  be  the  redress  of  its  defects,  we 
have  a  still  dearer  interest  in  the  conservation  of  Its  rxist- 
ing  excellencies. 


END  OF  THE  WORK. 
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derivation  of  the  word,  iii.  ib. 
donative,  iii.  ib. 
exchange  of,  iii.  158. 
in  groas,  iii.  110. 
presentative,  iii.  115. 
recovery  of,  iii.  515;iv.494. 
i£gyptlans,  iv.  309,  n. 
JEqaitMM  sequitur  legem,  iv.  15. 
Afiectum,  challenge  propter,  iii.  599 ; 

iv.  422. 
Aflberora,  iv.  442. 
Affidavit,  iii.  679. 

voluntary,  iii.  679,  n. 
Affinity,  ii.  285. 

Affirmance  of  judgments,  iii.  045. 
Affirmation  of  jurj'men,  iii.  602,  n. 
of  quakers,  iii.  106,  n. 
of  witnesses,  iii.  004,  n. 
AfiVay,  sadden,  iv.  104. 
Affiiiys,  iv.  276. 

Age  fur  different  purposes,  ii.  331  ;  iv. 
74. 
for  liability  for  crime,  iv.  74. 
for  marriage,  ii.  282. 
for  outlawry,  iii.  508,  n.;  iv.387,  n. 
how  computed,  ii.  332. 
Agent  and  principal,  ii.  117,  127. 

wrongfully   converting   money, 
&c.  iv.  169. 
Aggregate  corporation,  iii.  108. 

fund,  ii.  590. 
Agistment,  ii.  130. 
Agnati,  i.  381. 

Agnus  Dei,  importing,  iv.  215. 
Agreement,  ii.  108,   109  —  see   Con- 

TaACT. 

Agriculture,  introductory  of  property 

in  land,  i.  147. 
Aids,  feudal,  i.  105,  177,  194. 

parliamentary,  i.  155;  ii.  570. 
Air,  right  to,  i    149. 
Albinatus  jus,  ii.  430. 
Alderman,  i.  118;  iii.  193,427. 
Aldemey,  island  of,  i.  97. 
Alehouses,  iii.  315;  iv.  290. 
Alfred,  bis  laws,  i.  42, 1 14,  n. ;  iv.  478. 
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AliM  sod  idofffM,  vriU  of,  iii.  567, 699, 

702 ;  ir.  387. 
Alwntian,  i.  433. 

by  MclMiMtical  perKNM,  iu. 

138—146. 
bjr  tetMnti  in  tail  and  mar- 
ried wonMO,  i.  513. 
Am  ibr,  L  165. 
IbHeitiir*  by,  t.  421. 
mtmy,  U.  79. 

i.  405.  443 ;  n.  367,  439,  517, 
534 ;  iii.  78. 

AIJMony,  u.  312:  iH.  713. 
AlicgarioBi  in  pleading,  iii.  572. 

in  indictment,  iv.  374,  375. 
Amgfaana,  11420;  iv.  185. 

oath  of,  ii.   422 ;    iii.  20, 
106;  ir.  227. 
AUodial  property,  i.  161, 173. 
i.  161,219. 

mam,  u.  8. 
oTfruwUM.  iiL  689,  090. 
of  pardon*,  ir.  467. 
of  writs  of  error,  iii.  644,  n. 
to  bankmpta,  iL  204. 
AOnrioo,  i.  419. 
AltaMtioa  of  deeds,  L  461. 
Anbaasadors,  ii.  507 ;  ir.  245. 
Ambiguity  in  a  deed,  i.  463. 

bill  in  Mpn^,  iv.  29. 
iii.  642,643. 
atatates  at,  iii.  628;  ir. 
378,  438. 

iiL  619,636;  ir.  442. 
eoloBiea,  L  99. 
AiwiwwftioB,  exporladoa  oC  B-  533. 
Aapatation  of  dia  hand,  ponidwMDt 

of,  ir.  343. 
Analoaiy,  schools  ot,  iii.  339. 
AaoMlofa,  L  318.  358, 378 ;  ii.  36. 

ABOMMI  CMIBaBBa.  1«  211. 

Aaimda,  brood  eC  iL  84. 

anislty  to,  iv.  304. 
lbr»aalm»,  iL  17.  67.  81, 

M4,A«8. 
MimnHjl  h,  L  145,  iL67. 
snA^  tt.  70,  71. 
lbiw«,iiL6»4:iT.  153, 157. 
«.70. 


Annates,  ii.  548. 

Annual  pariiamenta,  ii.  855. 

AoDuitias  tor  liros,  iL  144. 

froB  Biinota,  ir.  389. 
Annuity,  ii.  26. 
Annulum  et  bacultun,  inrestilure  par, 

iii.  60. 
Annus  luctus,  iL  318. 
Answer,  in  chancery, iiL  10;  ir.  23, 33. 
Antenuptial  settlemvnts,  iii.  308. 
Apostasy,  ir.  231. 
Apothettrias,  iii.  330. 
Apparel,  excess  in,  ir.  303,  n. 

Apparent,  heir,  i.  358. 

right  of  possession,  iii.  487. 
Appeal,  courts  of,  iiL  418,  420,  431, 
432,  437. 
prosecution  by,  ir.  384. 
from  an  order  of  remoral,  iii. 

213,  n. 
to  house  of  lords,  iv.  31. 

Appearance  to  actioo,  iiL  564. 

to  indtdment,  hr.  393. 

to  suit,  ir.  19. 
Appdlee,  in  approrament,  ir.  398. 
Appendant,  adrowson,  iii.  116. 

common,  iL  4. 

or  appurtenant,  ii.  30. 

Appoiirtmeat,  I.  506. 

of  aaiignen    in  bank- 
ruptcy, ii.  201. 
public,  astinctioa  on  de- 
mise of  king,  ii  414. 
vndar  a  power,  L  506. 
Apperttawaat  of  rent,  ii.  29. 
Appraiaa— iHt,  cowimiarion  oi;  ir.  50. 
ApprabcMiM  of  oibadar%  anitaal  oon* 
TantioQ  for,  hr.  358,  a. 
prrr«aliag,hr.354. 
rewardsfor.ir.361. 
ApMWtfeaa,  IL  371. 

paiUi.  HL  909. 
Apprsnlicn  m  legan,  ra.  386. 
AppropriadoBa,  iiL  70-75. 
ApproraMim  U.  7;  UL  513,  n.;  if. 

397. 
ApportaBMiow.  i.  449.  556 ;  iL  31. 
iL5. 
it,U.  3a 
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Arbitrary  conaeenitioD  of  Uthtt,  i.  1 10. 
Arbitration,  iii.  374. 
ArebUabopt,  i.  108 ;  ii.  358 ;  iii.  13,  D., 
62. 

courUof,  iii.  431,  432. 

electkm  of,  iii.  59. 

how  deprived,  iii.  66. 

ArcbdeaooD,  iii.  69. 

court  of,  iii.  430. 

Archdeaconry,  i.  108. 
Arcbea,  court  of,  iiL  431,  717. 
deau  of  the,  iii.  431. 

Aristocracy,  form  of  government  by,  L 

30. 
Armies,  stauding,  ii.  599  ;  iv.  509. 
Armorial  bearing*,  ii.  264 ;  iii.  15, 723. 

Arm*,  carrying  unusual,  iv.  281. 
exportation  of,  ii.  523. 
right  of  havnng,  i.  140. 
training  to  the  use  of,  i.  ib. 
Army,  regulation  of,  ii.  520,  600. 
Arraignment,  iv.  386,  392. 
Array,  challenge  to,  iii.  595  ;  iv.  422. 

commission  of,  ii.  597. 
Arrest,  assault  to  prevent,  iv.  254. 

before  judgment,  abolished,  ii. 

214. 
by  an  officer  without  warrant, 

iv.  358. 
by  a  private  person  without  war- 
rant, iv.  359. 
by  warrant,  iv.  354. 
fur  debt,  iii.  570,  646. 

not  lawful  under  20/., 
iii.  648,  n. 
homicide  in  resisting,  iv.  120,  n., 

360. 
malicious,  iii.  481. 
members  of  parliament  privi- 
leged from,  ii.  368. 
obstructing,  offence  of,  iv.  253. 
of  criminaU,  rewards  for,  iv.  361 . 
of  judgment,  iii.  628 ;  iv.  436. 
Arson,  at  common  law,  iv.  141. 

by  statute,  iv.  144. 
Articles  in  progress  of  manufacture, 
injury  to,  iv.  175. 
of  faith,  iii.  94. 
of  the  navy,  ii.  606. 
of  the  peace,  iv.  313. 


AitidMor«ar,{l609. 
Artificers,  rank  or  degree  of,  iii.  16. 
Artists,  seducing  abroad,  iv.  292,  n. 
Art-unions,  iv.  299,  n. 
Ascending  line,  foi  II I  'Hledfirom 

inli'  ;76. 

now  capuuu',  i.  .>78. 

Aqwrtavit,  iv.  154. 

Assault,  iii.  469;  iv.  138,  139,  140. 

when  justifiable,  iii.  470. 
Assembling  of  parliament,  ii.  351. 
Assemblies,  unlawful,  iv.  229,  278. 
Assensu  patris,  dower  ex,  L  253. 
Assessed  taxes,  ii.  585. 
Assessment  to  land-tax,  iii.  573,  574. 
to  parochial  rates,  iii.  220,n. 
to  poor  rate,  iii.  218. 
AMCaeorsin  boroughs,  iii.  194. 

in  inferior  courts,  iii.  406,  o. 
Assets,  I.  397 ;  ii.  245,  247. 
Assignee  of  bankrupt,  ii.  201 ,  205, 206, 
209. 
official,  ii.  201. 
of  insolvent  estate,  ii.  216, 

217. 
of  reversion,  i.  280  ;  ii.  29. 
Assignment,  in  bankniptcy,  ii.  201. 

of  chose  in  action,  iii.  101. 
of  dower,  L  253. 
of  errors,  iii-  644. 
of  esUte,  i.  485. 
of  personalty,  ii.  104. 
of  right  of  entry,  i.  280. 
Assigns,  i.  435. 
Assistance,  writ  of,  iv.  30. 
Assistant  judge  of  Middlesex  sessions, 

iv.  338. 
Asnie,  commission  of,   iii.  424  ;    iv. 
489. 
courts  of,  iii.  421. 
grand,  iv.  413,  n. 
judgesof,  iii.  421;  iv.  332. 
of  arms,  i.  180;  ii.  598. 
of  bread,  iv.  289,  n. 
rentx  of,  ii.  26. 
writs  of,  iii.  487,  n. 
Association,  writ  of,  iii.  425 ;  iv.  334,  n. 
Assumpsit,  iii.  529. 
Assoraneea,  common,  i.  445. 
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H.  443,  445»  4M. 
H.442»ii. 
It  ^dbii  witaiMH,  IB.  605. 

hr.  It^a0,>48. 
ia  cbanony,  tv.  19,  30. 
■rooMi  of,  in  qaare  ia- 

jwdit,  iii;6«a. 

win     pVOdflBMlMNM^      IT. 

90,  a. 
AWafhintiti,  court  ti,  UL  438. 

Attrindv,  L  406,  438;  IT.  333,  3M, 
446. 

Ml  at,  IT.  319. 
Attainted  pervoiM,  L  436 ;  it.  388, 446. 
AtUinl,  Butrr  fnit,  plea  of,  iv.  405. 
writ  of,  iii.  627,  n.,  641,  n. 
AttMBpli  to  BMwdcr,  iT.  124,  138. 
to  laTish,  Ac.  iv.  138. 
to  rob,  IT.  167. 
Attmdant  term,  L  352. 
AllMtiBg  witacoi,  i.  459,  552 ;  ii.  236. 

proof  by,  iii.  611. 
AMornrr,  ippMnaeo  by,  liL  384  ;  It. 

AMonMjr-ftncnl,  iii.  386. 

inlbnaatioo  bjr,   iii. 
S3«,600;  iT.  379. 

AtiomiM,  iii  331,  384. 

Nfitlrar  of,  iiL333. 
I  434.  475. 
i,4raiia«,u.  430. 
AadMa  faaaliw  iii.  •fit  b. 
Aadhon  ia  bora^hi,  iii.  194. 
Aiya—tatioa  of  liTinga,  ii.  550. 
AaU  nft,  m,  397, 401.  420 ;  It.  483, 

Aalniyr,  iL  637. 
Aanaa  nfiaa,  ii.  467. 
Aater  droit,  i.  393 ;  ii.  303,  305. 
Alitor  Tie,  tenant  pur,  i.  343. 
A«l«fiBii  Mqoit,  pka  of,  iT.  404. 

■ttaiat,  plaa  of.  iT.  405. 

ooaTiet,  plM  U,  It.  ik. 
AathorltiM  of  Iho  law,  L  60. 
ATorago  loM,  iL  178. 
AToria  earvm,  iiL  886, 333,  a. 
Afwiaai,  IL  49. 


Atowtj,  liL  667. 
Award,  iiL  375. 


B. 


■,  iii.  12,  n. 
^^^  iu.  12. 
BaekfMBaMB,  iT.  297. 
Ba^iaf  wairanu,  iv.  358. 
Badgw  baiting,  it.  305. 
Bail,  excnrive,  i.  136;  iv.  364. 

in  civil  caan,  iii.  521,  571,  648. 
in  erimtaal  cases,  i.  136 ;  iv.  364. 
in  emr,  ilL  6H  ;  iv.  457. 
in  rtpleria,  iiL  521. 
nhuut^t  It.  364. 
takiag  mandicifnt.  It.  364. 
to  tho  actioo.  iiL  571. 
to  the  •hcriir,  iiL  ik 
Bailifi,  iii.  29. 

in  inferior  courts,  iii.  405,  n. ; 

iv.  250. 
of  hundreds,  i.  117 ;  iiL  39. 
BaOoMnt,  ii.  73,  129;  iii.  531. 
Bahioarii,  iv.  161. 
Banc,  sittings  in,  iii.  423,  562. 
Bani^ment,  i.  139 ;  iv.  284,  n. 
Bankers,  cmbenkment  by,  iv.  169. 
Bank  of  England,  branches  of;  iii.  340. 
diarter,  iii.  338,344. 
daliai  U,  BL  339. 
MtabiUMMat  of,  iiL 
388.  U7,  ^ 

U,  m.  344.  345. 
rwtrirttoB    of  cash 
ita  by,  iii. 


MJIMBl 


Bankntptey,  iL  188. 

OOMt  ol,  IB.  43& 

IIL  656. 
BMiknip«%  frMdi  bjr,  H.  302;  It. 287. 
BMiks,  iU.  336-346. 

in  gMMral,  m.  345. 
joint  atoek,  Hi.  340, 345. 
«flMMk«.843. 
origiB  m,  uL  838. 
priral*.  tti.  343. 
BaBB•r•^kaight,iiLll. 
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Biiniu,  ii.  2S0. 

Bar  of  dower,  i.  254. 

pl«u  in,  iii.  570 ;  iv.  403. 

trul  at,  ill.  588;  tv.  327,  390, 
419. 
Bargain  and  tale  of  lands,  i.  492. 

of  perwoaliy,  ii.  104. 
Baroo  and  feme,  ii.  279. 
Baronet,  iii.  12. 
Baronin,  L  202. 
Baroo,  title  of,  iii.  4. 
Baron,  court,  iii.  302. 
Barratry,  ii.  176;  iv,  262. 
Barrialera,  i.  17,  19;  iii.  385. 
Baae  (en,  i.  225. 

■ervjeet,  i.  174. 

tenure,  enfranchisement  of,  i.  208 ; 
ii.  51. 

Baaaet,  game  of,  iv.  297. 

Baatards,  i.  403;  ii.  241,  316,  327. 

eign^-,  i.  404. 

seUlement  of,  iiL  207. 
Bastardy,  special  and  general,  iii.  586. 

trial  of,  iii.  ib. 
Bath,  knight  of  the,  iii.  12. 
Battery,  iii.  469;  iv.  138. 

when  justifiable,  iii.  470,  471. 
Battle,  trial  by,  iii.  582,  n. ;  iv.  413. 
Bawdy  houses,  iv.  83,  296,  302. 
Beacons,  ii.  523;  iii.  283. 
Beadle,  iii.  93,  n. 
Bear  baiting,  iv.  305. 
Blast,  best,  heriot  of,  ii.  49. 
Beasts  of  forest,  chase,  park  and  wai^ 

ren,  ii.  17,  21,  81. 
stealing,  iv.  161,  n. 
Beating  and  wounding,  iii.  469. 
Bedells  of  the  universities,  iv.  345. 
Beer  acts,  iii.  317. 
Bees,  ii.  69. 

Behaviour,  good,  security  for,  iv.  315, 

469. 
Beheading,  iv.  198,  472. 
Bench,  common,  court  of,  iii.  402. 

Queen's — see  Queen's  Bbncb. 
Benchers,  i.  20. 
Bench-warrant,  iv.  387. 


Ben«6oa,iii.  77;  iv.  206. 

Benefldum,  i.  161. 

Benefit  building  societies,  iii.  24 1. 

of  clergy,  iii.  9,  n.,  57,  n. ;  Ir. 
60,  n.,  121,  209,  436,  n. 
Benevolence,  compulsive,  i.  155. 
Benevolent  institutions,  iii.  231. 
Berwick,  i.  87. 
Bible,  printing  of,  iu  98. 
Bigamy,  iv.  300. 

Bill,  in  parliament,  ii.  405. 

for  discovery,  iv.  17. 

for  •  M  lief,  iv.  17. 

for  1  lit,  i.  571. 

in  cli.inciTv,  IV.  16. 

of  exchange,  ii.  147,  162. 

action  on,  iii.  534. 

of  exclusion,  ii.  456. 

of  exceptions,  iii.  615. 

of  indictment,  iv.  57,  369,  373. 

o(  lading,  ii.  104. 

of  Middlesex,  iiL  405,  n. 

of  review,  iv.  31. 

of  righu,  ii.  490 ;  iv.  440. 

of  sale,  ii.  104. 

true,  iv.  374. 
Billa  vera,  iv.  374. 
Billiards,  iv.  298. 

Bills,  or  notes,  embezzlement  of,  i v.  1 69. 

forger)'  of,  iv.  1 79. 
Birds  of  warren,  ii.  21. 
stealing,  iv.  161,  n. 

Births,  registry  of,  iii.  350. 
Bishoprics,  i.  108. 

Bishops,  i.  108;  ii.  358;  iii.  5.  65,  427. 

courU  of,  ii.  230,  237 ;  iii.  66, 
427. 

election  of,  iii.  59. 

how  deprived,  iii.  66. 

in  house  of  lords,  ii.  358;  iii.  5. 

juriHdiction  of,  in  wills,  ii.  230, 
237;  iii.  714. 

no  right  to  be  tried  in  parlia- 
ment, iv.  326. 

number  of,  iii.  62. 

right  to  sit  on  criminal  trials, 
iv.  325. 

suflragan,  iii.  63,  n. 

temporalties  of,  iii.  545. 
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Bhwilifa  /Mr,  i.  2A4. 
Back  Act,  iT.  174.  n. 
Black  mail  U.  27. 

balding,  u.  27.  d. 

Ulwb,  IT.  234.  283. 
BbiplMaqrt  iv.  333. 
Blatid,  eommliao  o<;  i.  408 ;  it.  454. 

iabacttdbla,  I.  403. 

of  tka  poighaMT,  L  361,  364. 

roral,  ti.  472. 

whole  and  half,  i.  386. 
Bodily  right*,  bow  protactad,  i.  134. 

Bodj  eorporate,  i.  330,  432,  439 ;  iii. 
166. 
:  to  dtath,  IT.  1 16,  D. 

ii.  237. 
Tacanda,  ii.  554. 
waTiata,  ii.  561. 

iL  157. 
adioQ  oo,  iii.  533. 
Bono  et  malo,  writ  de.  tr.  SS4. 
Bootba,  uoUcenaed,  iT.  296. 
Booty  of  war.  iii.  436. 
Borangb  oourta,  iii.  191. 

EogKsh,  L  53,  198. 
i.  116.198;  iii.  191. 
municipal  dcctiona  io.   iiL 

193. 

parbaineoUry  repreacaUtioo 
oi;  iL  363, 382,  389,  880, 
387. 
Bonowing,  ii.  130. 136. 
Bonboldcr,  i.  115,480. 
Bo(aa,i.  341,260. 

Bottoonj,  ii.  143. 

bond,  ii.  182. 
BouDd  bdUA,  itt.  39. 
Bomtj  oo  flriMriaa,  iiL  388. 
BovVi^  gHM  of,  iT.  296,  n. 
i.  50  ;  iT.  492. 

bmka,  iiL  343. 
BnwUi^  In  chwrbaa.  It.  377. 
BMneh«fdoaa,iiL496. 

ofePTwnt.L455. 

of  pouid,  iU.  868. 

ofpriMHi,iT.  356. 

of  tho  poacv.  It.  373,  377. 


Broad,  adulteratioa  of,  iT.  389,  384. 
Brooking  into  a  house,  iT.  149,  163. 

out  of  a  houte,  It.  151. 
Breaking  the  auixe  of  bread,  iT.  289,  n. 
Breboo  law,  i.  80. 
BreTia  toatata,  L  459. 
Bribery,  in  election*,  ii.  398. 

ofjudgea,  iT.  270. 
Bridewdl,  iiL  250. 

Bridgaa,  iii.  258. 

destroying,  iT.  295. 
nuiaancet  in,  iv.  294,  295. 
Britiab  constitution,  i.  32. 
iakoda,  i.  95. 
•bips,  iii.  274. 
aul§«cta,i.  124. 
BrittoD.  iT.  495. 

Britooa,  ancient  laws  of,  i.  40 ;  it.  475. 
Brokert,  sale  by,  ii.  127. 
Brood  of  animals,  ii.  84. 
Brooke,  i.  51. 
Brothels,  It.  83,  296,  303. 
Bubble  Act,  iiL  181,  n. 
Buggery,  iT.  137. 
Building,  when  part  of  dwdHng  hcoaa^ 

iT.  148. 
Buikfings,  burglary  in.  It.  148. 

aetting  fire  to.  It.  145. 
Bull-baiting.  It.  305. 
Bolls,  papal.  iT.  210,  212,  213. 
Buoys,  injuring,  It.  1 78,  n. 
Buigago,  tenure  in,  ii.  198,  386. 
Brnnas,  iii.  196. 

roll,  iiL  192,  197. 
Buigawas,  iu  parliament,  ii.  363,  300. 
numictpal  righu  of,  iii.  f  8^ 

103, 106. 
rigbt  of  Tolfag  fcr  ■iibi 
of  parHamant,  iL  888. 
Bvglary,  It.  145.  376. 

ponisbment  fur,  iT.  153. 

BorUl  (boa,  tt.  146. 

ofaModasa,iT.  110. 
Bomfakf  b  tha  hand,  It.  437,  n. 

of  woman  for  traaaoo,   hr. 

184.  188,  n.  ^ 

of  enapaia  and  cniiiwMii  iv* 
144. 
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ftnteg  of  boiMM,  ftc  b.  141, 144, 
14A. 

of  ■hip*,  iv.  176. 
of  Btaclu  of  corn,  kc  iv.  I  ■l.'i, 
177. 
Bad«rag«  of  winet,  u.  576. 
Buying  and  Mlling,  in  l>anknipt  law, 
ii.  195, 

Byt-hwt  of  corporations,  iii.  176. 


Cabinet  council*,  ii.  480. 
ministers,  ii.  ib. 
Calendar  of  prisoners,  iv.  470. 
Call  to  the  bar,  i.  20. 
Calling  the  plain tifi)  iii.  619. 
Canals,  injuries  to,  iv.  175,  295. 
Cancelling  deeds,  i.  461. 

letters-patent,  iii.  408;  iv. 

48. 
wills,  i.  552,  555. 
Canonical    purgation,    iii.    720;     it. 

409,  436,  n. 
Canon  law,  i.  8,  12,  62;  ii.  279,  282, 
284,   286,  315;    iii.  55,  94,  97, 
428,  706,  715,  719;  ir.  488. 
Canonries,  suspension  of,  iii.  160. 
Canons  of  a  cathedral,  iii.  67. 
of  inheritance,  i.  359. 
of  1603.. i.  64. 

Canute,  king,  ii.  443. 
Capacity  of  guilt,  iv.  72. 

to  purchase  or  convey,  i.  438. 
Cape,  grand,  iii.  659. 

petit,  iii.  659,  n. 
Capias  ad  audiendum  judicium,  iv.  436. 

ad  respondendum,  iii.  571. 

ad  satisfaciendum,  iii.  646,648,n. 

alias  and  pluries,  iii.  567;  iv.387. 

in  withernam,  iii.  522. 

pro  fine,  iii.  636,  n. 

utlagatum,  iii.  569 ;  iv.  388. 
Capita,  distribution  per,  ii.  253. 

succession  per,  i.  374. 
Capital  punishment,  i.  133  ;  iv.  60, 63, 

71,  n.,  159,  445,  480. 
Capite,  tenants  in,  i.  173. 


Capture,  property  by,  {L  79. 
Caput  lupinum,  iv.  388. 
Carnal  knowledge,  iv.  130,  1S5. 
Carrier,  ii.  134. 
Canying  away  goods,  iv.  1S4. 

Carta  de  Forceta,  ii.  19,  490. 

Magna— see  Maoma  Cmabta. 
Case,  action  on  the,  iii.  412, 461. 
out  of  chancery,  iv.  29. 
special,  iii.  621. 
Casters,  assaulting,  iv.  292. 
Casting  an  easoign,  iii.  659. 
Castles,  ii.  521. 
Castration,  iv.  125. 
Casta,  copyright  in,  ii.  99. 
Casu  consimili,  writ  in,  iii.  412,  461. 
Casual  aflVay,  iv.  103. 

ejector,  iii.  670,  673. 
Catalla,  i.  262. 
Cathedral  churches,  iii.  160. 

preferment,  iii.  86,  n. 
Catholic  Emancipation  Act,  iii.  109; 
iv.  511. 
relief,  iii.  110;  iv.  511. 
Cattle,  cruelty  to,  iv.  304. 

maliriou!)  injuries  to,  iv.  175. 
stealing,  iv.  160. 
trespass  by,  iii.  497. 
Cause,  challenge  for,  iv.  422. 
Caveat  against  patent,  ii.  89. 

against  mstitution,  iii.  516. 
against  proving  a  will,  in.  718. 
emptor,  ii.  126. 
Ceded  country,  i.  98. 
Centenarius,  i.  117. 
Centeni,  i.  ib. 
Centesimte,  ii.  140. 
Central  Criminal  Court,  iv.  331,  334. 

judges  of,  iv.  335. 
Certainty  of  punishment,  iv.  69. 
Certificate  for  costs,  iii.  640. 

for  speedy  execution,    iii. 

631. 
into  cliancery,  iv.  29. 
in  the  poor  law,  iii.  202,  n. 
of  bankrupt,  ii.  203. 
of  registry  of  ship,  iii.  274. 
settlement  by,  iii.  202,  n. 
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C«tiaeitotokfflfMM.ti  82. 

tiUby.K.6M. 
G«ti0>ari,  «fit  <<  iL  70S :  b.  32Si 

333,889. 
CMHTi^  iiL  509. 
Cwriimrf  biticr,  iil  80. 
CMdna,  EooMB  law  ot,  u.  191. 

CMtd  OM  IraM,  i.  M. 
aM,L333. 
vie,  L  342. 

;  in,  iv.  122. 

I  fat  eaoM,  !▼.  422. 
pOTMnptory,  IT.  423,  461. 
priDdiMl,  lit.  596. 
to  %kt,  IT.  383. 
to  tM  afTBj,  ifi.  595. 
to  tlw  ftnraar,  iiL  50A. 
toUMpoO^iiLMT. 
■wptof  iMoom  nmtthxm, 
&  598 :  hr.  433. 

431. 

dfculMi,   ia.  599; 

iT.433. 
a^ctam,  UL  600; 
b.  433. 
gwliriiiw,  lorf  grtrt,  ffi.  397. 
dMoqpCTtjr,  IT.  263. 
,  It.  413. 
I  flMdkjr,  It.  103. 
r,  Umac  the,  It.  103. 
hii,  fi.  404  :  iu.  407. 
ofadjeew ,  tiL66. 
oftlM  aMhy  of 

tU.  446. 
of  Um  uniTcnity,  UL  453 ; 
IT.  343. 
,  eonrt  oi;  iti.  407. 
eolMBoo  U»  ikk,  hfatonr  oC 

il.408. 
•Mky  Mt.UrtM7oC  iiL410. 
«£SdwikMft«i;iiL5«S. 
«i$hWliMiiMM.iiL407. 
CWp<lriM.  wmnlkkl*^.  Ui.  153. 
Otoptla,  n.  151, 155, 158. 
dMftor.  4«M  Md.  HL  67. 
Owg*  la  •qoltjr,  I  948 :  lit.  637. 

todMjttrjr.UL617:iT.370. 

,H.S33. 
ngfabyai;  01.334. 


CbMitabl*  tnifli,  IB.  834. 

oaM,i.438,550;  iiL  333. 

CiMritiM,  Uw*  reUliag  to,  ffi.  331— 

210. 
Charles  I.,  u.  455,  508 ;  it.  504. 
CharlM  II.,  iu.  598.  599 ;  it.  506. 
Charter  or  deed,  i.  446. 
Charterer,  ii.  184. 
Chaitcrfar^,iL184. 
Chaae.iL  21. 
Chartity,  hooudda  ia  daftoee  of,  it. 

100. 
Chatteli,LS83;  iL  65.  . 

iaaorpoceal,  iL  73. 

peraooal,  ii.  66,  264. 

r«al,  L262;  u.  65. 

Chaud  medley,  it.  103. 
Cheating,  iv.  289. 

•t  play,  IT.  298. 

ChdMa  Hoepital,  ii.  603. 
Chamiati,  iiL  331. 

Cheater,  county  palatine  of,  L  1 20 ;  iiL 
447.  n. 
earl  of.  ii.  472. 
Chichele,  archbiahop,  ooodoet  oC  iT. 

313. 
CUafjiMtieaa,  iU.  401,  402.  403,  406. 
fnit%  iL  37. 
lanaala  in,  L  173. 
Child  aad  parent,  law  of,  ii.  314. 
ChOdna  ia  womb,  killing,  L  129 ;  !▼. 
118. 
abwbf.  \r.  135. 
mmdSn  of,  L  139. 
itoaliag.  It.  137. 
CUaa,  i.  105. 106. 
CUr«graph,L447. 

ChiralrT, eovrt  oC  IiL  435,  733;  It. 
839. 
toMrala,L176. 

Cholaia, «.  398. 

Choao  ia  actlMi,  fl.  74,  101,  169;  It. 

510. 
Chfialiaa,  uwila    tn  EccLtaiAancat 

Cooara. 

ChriUlaa  nligloa,  dMyiag,  iv  388. 

part  of  law  •#  Etm^ 
bad,  It.  384. 
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Churcb.authoritiM  in.iii.  55. 

building  acts.  i.  1 13  ;  iii.  153,  n. 
cotntnistionen,  iii.  157. 
doctrines  of,  iii.  94. 
eudowntenu  and  proviaiona  of, 

L  109,  110;  iiL  111. 
octMiiionaofaaUbUabinent  of^ 

iii.  150. 
burglnry  in,  iv.  M7. 
larceny  from,  iv.  161. 
marriage  in,  ii.  288. 
reformiin,  iv.  511. 
rate,  iii.  91. 
repaira  of,  iii.  91,  114. 
wardena,  iii.  89—92,  172,  n. 

Churches,  origin  of  parish,  i.  109,  110. 

Cider  licences,  iii.  317. 

Cinque  ports,  iii.  285. 

Circuits,  iii.  424  ;  iv.  332. 

Circumspectt-  agatis,  statute  of,  iii.  708. 

Circumstantial  evidence,  iii.  013. 

CiUtion,  iii.  720. 

Cities,  representation  of,  ii.  3G3. 

City,  i.  115. 

Civil  death,  i.  240. 

division  of  England,  i.  114. 

injuries,  i.  128;  iii.  457—542. 

law,  i.  8,  11,   15:  iii.  430,  706, 
726 ;  iv.  488,  489. 

lay  incorporations,  iii.  184. 

liberty,  ii.  486. 

list,  ii.  534,  591. 

subjection,  iv.  81. 

Clarendon,  constitutions  of,  iv.  489. 
Clausum  (regit,  iii.  495. 
Clementine  constitutions,  L  63. 
Oergy,  the,  i.  12,  13  ;  iii.  55. 

benefit  of,  iii.  9,  n.,  57,  n. ;  iv. 
60,  n.,  121,209,  4.36,  n. 

Clericum   adroittendum,   writ  ad,   iii. 
66,'>. 

Clerk,  deprivation  of,  iii.  87. 
induction  of,  iii.  80. 
institution  of,  iii.  ib. 
of  inrolment,  iv.  23,  n. 
of  parliament,  ii.  410. 
of  records  and  writs,  iv.  23,  n. 
of  the  market,  court  of,  iv.  341. 
of  the  peace,  iv.  337. 
parish,  iii.  92. 


Clerk,  prvMOtetioa  of,  iii.  78. 
residence  of,  iii.  84,  85. 

Clerks  in  law  offices,  why  to  called, 

i.  11. 
Clients,  iii.  386,  388. 
Clipping  the  coin,  iv.  222. 
Close,  breach  of.  iii.  495,  496. 
rolls,  i.  571. 
writs,  ib. 
Coadjutors,  iii.  64,  n. 
Coal  mines,  firing,  iv.  J  77. 
Coat  armour,  iii.  723. 
Cock  fighting,  iv.  305. 
Code  of  Justinian,  i.  62. 

of  Theodosius,  i.  61. 

Codicil,  i.  545  ;  ii.  235. 
Coercion  by  husband,  iv.  82. 
Cogiiati,  i.  381. 
Cognizance,  claim  of,  iv.  344. 

fine  sur,  &c.  i.  518. 

in  replevin,  iii.  667. 
Cognizee  of  a  fine,  i.  517. 
Cognizor  of  a  fine,  i.  .'il7. 
Cognovit,  iii.  634. 

Coin,  copper,  offences  relating  to,   iv. 
222. 
exportation  of,  iv.  224,  n. 
foreign,  counterfeiting,  iv.  223. 
ofiences  relating  to  the,  ii.  537;  iv. 

220. 
treasons  relating  to  the,  iv.  197,  n. 
Coke,  Sir  Edward,  i.  50. 

Collateral  inheritance,  i.  384. 

issues,  iv.  461. 

warranty,  i.  453. 
Collatio  bonorum,  ii.  253. 
Collation  to  benefice,  iii.  80. 
Collative  advowson,  iii.  115. 
Collecting  the  assets,  ii.  241,  246. 
Collectors  of  poor  rate,  iiL  217. 
Colleges,  iii.  171,  185. 

copyright  of,  il.  98. 
Collegia,  iii.  168. 
Collegiate  church,  iii.  65,  n. 
Colonies,  i.  98. 

laws  applicable  to,  i.  101. 

right  of  legislation  in,  i.  99. 
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CwwMiMUkwi,  Olml,  iv.  22S. 

torsM  vagw,  iv.  267, 291 . 


m  punu- 
anre  of.  !v  302. 

CoailN,  L  161 :  Ui.  3. 

Co—a cwiwot  of  oparmtion  of  tUtutes, 
L69. 


,Hvti^m,iii.  87;  iT.207. 

Cmamnot,  MMmrvign  the  aririter  of,  u. 

535. 
ComiPIMioB,  high  rniiH  nf   iii.  434. 

ofart. 

of  bai  ,  .  li.  103,  n. 
•f  chahuble  uaes,  iii.  223. 
of  gaol  delivery,  iii.  424  ; 

iv.333. 
of  lunacy,  ii.  531. 
of  niti  prius,  iii.  424;  iv. 

3.13. 
of  oyer  and  terminer,  iii.  ib. 
of  rebellion,  iv.  20,  n. 
of  the  peace,  iii.  10,  424. 
to  examine  witnewea,  iiL 
605. 
CoauniMtooers,  ecclesiastical,  iii.  157. 
for  building  new  churchw, 

iiL  153. 
ofbankniptcy.ii.  215;  UL 

416. 
of  northern    Ugbta,    iiL 

283,  n. 
to  take  an  answer,  iv.  23. 
CoounitaMBt,  iv.  363. 

of  bankrapta,  ii.  202. 
ComnittM^  judicial,  of  privy  ooundl, 
U.  482. 
oflanatioi,  tL5S2. 
ofparfianent,  iL  407. 
of  peer*  out  of  parliament, 
iu.  421. 
CoamMoahjr,  the.  iiL  11. 

•ppenoMit,  u»  4. 
•prmtaMBt,  a.  5. 
barnArjr,  iv.  162. 
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beach,  eourt  at,  Bi.  402. 
cniier,  U.  134. 
aktwteiieeof,iU.All. 
bgroee,  iL  6. 
iafcrvMr,  iiL  M6.  536. 

il^fWMtkNM,  iv.  II,  B. 


jury,  iii.  501. 

law,  i.  10,  40,  78,  108;  iv. 

475. 
nuiaance,  iv.  294. 
of  estoven,  ii.  10. 
ofpiaeary,  ii.O,  23. 
of  shack,  ii.  6. 
of  turbar)',  ii.  9. 
]>lea!i,  court  of,  i.  16 ;  iiL  401. 
possibility,  i.  303. 
pravcr,  speaking  in  demgap 

tion  of,  iv.  2.35. 
recoveries,  L  234,  424,  524. 
HUM  noinbre,  ii.  7. 
•cold,  iv.  300. 
surehaive  of,  iii.  511. 
tenant  m,  i.  323. 
without  stint,  7,  n. 

Commons,  bouse  of,  ii.  362. 
Communion  of  goods,  i.  143. 
Communitiet,  iii.  189,  n. 
CommntatioQ  of  tithes,  iii.  134. 
Company,  joint  stock,  iiL  1 82, 345, 346. 
Compassing  the  death  of  the  sovereign, 

iv.  185. 
Gmpetency  of  witness,  tiL  606. 
Conpoattioa,  real,  iii.  128. 
Compounding  of  firiooy,  iv.  259. 

of  infbrnatiaas,  iv.  261. 

of  misdomeanora,  iv.  ib. 
Compulsion,  exeuso  of,  iv.  81,  84. 
Compurgators,  iiL  525;   iv.  436,  n., 

481. 
Comyns,  L  51. 

Concealing  a  birth,  iv.  305,  306,  n. 
treason,  iv.  200. 
tfsnsurs  trove,  iv.  220. 
Coneossit,  line  snr,  i.  519. 
CoiMliMinn  of  deeds,  L  456. 
CaaeaidiBnflaokL517. 
Cooeomat  Iomm,  iii.  142,  n. 

of,  L  279,  431. 
on,  L  276. 
Lii,  431. 
fllsfd.  L  281. 
inpUsd,  i.  4. 
ioraossible,  L  281 ;  U.  116, 

a.,  157, 158. 
b  didi,  L  177. 
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Common  proocdMl,  i.  277,  281 ;   H. 
U7. 

It,  i.  381. 
il,  L  278. 
Conditional  fe««,  i.  226. 

litniUition,  i.  278,  503. 
pardon,  ir.  443,  459,  466, 
468. 
GmfeMion  and  avoidance,  pleading*  in, 
ni.  577,  579. 
or  default,  judgment  by,  in. 
632. 
ConfcmioB  by  culprit,  iv.  397,  428. 
ConfiMK),  bill  taken  pro,  iv.  20. 
Confinnado  cartamm,  ii.  489. 
Confirmation  of  bishops,  iii.  58,  61, 62; 
iv.  215. 
of  lands,  i.  482. 
Confiscation,  revenue  from,  ii.  564. 
Confusion  of  goods,  ii.  85. 
Cong6  d'eslir^  iii.  61,  67;  iv.  488. 
Conies,  ii.  21,83;  iv.  161,  n.,  307,308. 
Conjugal  rights,  restitution  of,  iii.  713. 
Conjuration,  pretended,  iv,  236,  504. 
Conquered  oountry,  i.  98. 
Conquest,  Norman,  i.  355 ;  ii.  444 ; 
iv.  482. 
of  Ireland,  i.  88. 
or  acquisition,  i.  355. 
CooiMigxiineus  frater,  i.  390. 

Consanguinity,  ii.  284. 

table  of,  ii.  257. 
Conscience,  courts  of,  iii.  451 ;  iv.  510. 
Consecration  of  bishops,  iii  58, 61  ;  iv. 

215. 
Consequential  damages,  iii.  462. 
Conservatories,  injuries  to,  iv.  175. 
Conservators  of  the  peace,  iii.  38,  403; 
iv.  480. 
of  truce  and  safe  conducts, 
iv.  244. 
Consideration  of  a  bill,  ii.  170. 

of  a  contract,  ii.  112. 
of  a  deed,  i.  449,461. 
Consignee  of  goods,  ii.  128,  133. 
Consimili  casu,  writs  in,  iii.  412,  461. 
Consistory  court,  iii.  66,  430,  716. 
Consolidated  fund,  ii.  590. 


Contort,  qooan,  iL  466. 
Compiracy.  iil.479;  It.  M4. 
Cooitabic,  chief,  iii.  46. 

county,  iii.  51. 

district,  iii.  i6. 

high,  i.  117;  iu.  47. 

lord  high,  iii.  46,  397,  435 ; 
iv.  329. 

parish,  iii.  38,  46. 

power  of,  to  arrcat,  iv.  U9. 

petty,  iii.  47. 
Constitution,  English,  i.  32,  135,  IM. 
154,  155;  ii.  356,484—543;  ir. 
35,  183—229,506,508. 
CoDttitotions  of  Clarendon,  iv.  489. 

Construction  of  contracts,  ii.  116. 
of  deeds,  I  463. 
of  statutes,  L  70. 
of  wills,  i.  555. 
Constructive  treason,  iv.  194. 
Consummate,  tenant  by  courtesy,  i.  248. 
Contagious  disease,  exposing  one   in- 
fected with,  iv.  296. 
Contempt  against  the  royal  palaces,  iv. 
218. 
against  the  sovereign's  title, 

iv.  ib. 
of  court,  iii.  383, 680;  iv.  19, 
348. 
Contempts,  miscellaneous,  it.  229. 
Contenement,  iv.  442,  n. 
Contentious  jurisdiction,  iii.  718. 
Contingency,  with  a  double  aspect,  i. 

302. 
Contingent  interests,  alienation  of,  i. 
437. 
legatnr,  ii.  249. 
lamamder,  i.  301 ,  523, 528. 
trustees  to  support, 
i.  306. 
uses,  i.  336. 
Continual  claim,  i.  472. 

Contract  and  tort,  iii.  460. 

breach  of,  action  for,  iii.  460, 

529,  555. 
by  agents,  ii.  117. 
by  deed,  ii.  109. 
capacity  to,  ii.  115. 
consideration  of,  ii.  112. 
construction  of,  ii.  116. 
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Gnmel,  tMcvtad,  it.  111. 
— tiiutoiji,  0.  lis. 
■iprw%  li.  110. 
implMd,  B.  ib. 
■atara  of  a,  u.  108. 
Miol,iL  109. 

ptndliwiBrbivMlioC  a.  100. 
of,  B.  116. 
ofptmnal, 
>t,  a.  129. 
Ubn^Dotaa,  B.  163. 
bon^  B.  167. 
cbvtcr  partiM,  B.  184« 
•MnuitMi  D»  lft4. 
kMn  «f  OMSM^,  B.  136. 
partBcnhip,  ri.  130. 
poBcT  of  iiMuance,  ii.  172. 
■Mple,  U.  109 ;  iiL  555. 
Hdal,  i.  29. 
Centra  tanamm  tUtati,  it.  377,  378. 

paeoio,  ir.  ib. 
CoQtroQcn  of  the  hanaper,  iil  410,  n. 
Cwrtiwrw  Mfiwiln,  writ  of,  Bl  722. 
Cumwiiiig  fHiinwit, B.  351 ;  ir.505. 
Cowrwdda  act,  Bl  104, 108. 
Co««T*nti<in  ofm^JTv  11.  478. 

it,  tb*,  ii.  353, 

CaavMifam  of  chaMab,  Bi.  525. 
IT.  169. 


CiiwjiaBOia,  L  150. 

■t  co«iimon  law,  i.  467. 
bjnarriadwowwo,  i.518. 
1^  Iho  crawa,  L  570. 
■MttarofMsoH,i.568. 
byt8nMilifaitail,l513. 
by  walM^,  BL  aOS— 306. 
•straoffWMVTt  L  o68« 
to  Mia,  L  467. 
«fco^boUB,B.&2,59. 
flvdtoary,  L  466. 
ta  naaa  to  bar  dowar,  L 
967. 

'  tba  rtatnla  of  naaa, 


CoaTktIoB,  hr.  433. 

anmniaiy,  it.  346. 
Canvocaliom  B.  541 ;  BL  434. 

CupWBMWB,  L  310. 

Coppar  ooto,  It.  1S3« 


Copjbrfd,  L  176,  201—313. 

admittance  to,  ii.  48, 52, 54, 
63. 

aBBata,iL50. 
••■■■Woaan,  B.  61. 

aate  on,  it.  46. 
U,  ii.  61. 
of,  by  marriad 
women,  ii.  59. 
by  taoants  in  tail,  ii.  ib. 
of,  L  549  ;  ii.  59. 
aaukaMa   totcreata    in,    it. 

ik 
aaHranchiaeaaent  ot,  ii.  51, 

64. 
aaMaatiaa  against,  iL  50; 

BL63S. 
exttopiahaMBt  of,  ii.  51. 
6aca,  Dcriota,  &c.  in,  ii.  47, 

48. 
Ibrfeiture  of,  ir.  447,  n. 
for  fifi  or  ytmn,  ii.  44. 

Emta  of  waata  in,  iL  58. 
bilitjr  of,  to  pajrmant  of 
debu,  iL  50. 

of,  u.  56. 
art  relntinp  to,  ii.  61. 
of  if'  ! I 

part. 
qoaUbcation  by,  to  rote  at 

ekcttooat  B.  380,  381. 
qinH  ranta  at,  u.  47. 
auiraadar  of,  ii.  62,  63. 
tide  to,  iL  52. 
Copjrrigbt,  iL  72,  94. 

Cora,  adaltaration  o<;  it.  289.  294. 
ataeka  dt,  firing,  it.  142,  177. 
Haabic  iT.  69. 

Caniiy.  taana  bj,  L  188. 

CorawaU,  doka  ct,  B.  472. 

CoroMlioo  oatb,  B  418. 

Conmar,  uL  30. 

eouitoflba,  iT.  341. 
Conoar'a  inqvaal,  BL  33;  iT.  368. 
CorporaU   body— aaa    Boor   Coaro- 

BATB. 

MUtiai^L  Its. 
■MM,  UL  174. 
CorpoialkB  Mt,  BL  103 ;  It.  51 1. 


628 


OSKBRAL  INOBX. 


Cofpor»tioD,  tBtnation  hy  a,  t.  439 ;  iii. 

138,  140,  142. 
ciril  and  deemosynarjr,  iii. 

170. 
■wliriMtical  and  lav,  iii. 

169. 
how  created,  iii.  172. 
how  dissolved,  iii.  187. 
in  Uie  univenilies,  iiL  171, 

185. 
its  incidents,  iii.  1 74. 
its  nature  or  definition,  i. 

330;  ii.  166. 
municipal,   iii.    170,   188, 

196. 
origin  of,  iiu  167. 
purchase  by  a,  i.  439. 

Corporeal  hereditaments,  i.  159;  ii.  2. 
Corpse  stealing,  iv.  158. 
Corpus  juris  canonici,  i.  63. 
Corpus  juris  civiljs,  i.  62. 
Correction,  house  of,  iii.  255. 

of  apprentice,  ii.  273. 

of  servant,  ii.  ib. 

of  wife,  ii.  298. 

Corruption  of  blood,  i.  408 ;  iv.  454. 
Corae  present,  iii.  149. 
Cortned,  ordeal  by,  iv.  412. 
Coats,  iii.  631,  638. 

double  and  treble,  abolished,  iiL 
44,  n.,  638,  n. 

Co-surety,  ii.  156. 

Council,  borough,  iii.  193,  194. 

great,  of  the  realm,  ii.  348. 

royal,  ii.  477. 
Councillors  of  crown,  ii.  477. 
Counsel,  i.  17,  19;  iii.  385,  607. 

for  prisoners,  iv.  425. 
Counterfeiting  the  coin,  iv.  185,  n. 

the  great  seal,  iv.  ib^ 
179. 
Count  in  dower,  iii.  659. 

or  comes,  in  France,  i.  117. 
Counterpart,  i.  447. 
Counties,  i.  117,  119. 

corporate,  i.  123. 

divisions  of,  iii.  43. 

elections  for,  ii.  379. 

electors  for,  ii.  379. 

palatine,  i.  120. 


Coantiaa,  ivprMentatkm  cl,  ii.  MS, 

379,  389,  395,  397. 
Coontries  subject  to  laws  of  Eoglaiid, 

i.  80,  124. 
Counts  in  pleading,  iii.  575. 
County  rate,  i.  119;  ii.  220,  n. 
Court,  archdeacon's,  iii.  430. 

baron,  i.  202,  208 ;  iii.  392. 

borouffh,  iii.  451. 

ccntrd  criminal,  iv.  334. 

christian — sec  Ecclesiastical 
Courts. 

consistory,  iii.  430. 

county,  iii.  395. 

eceleaiastical,  iii.  427 — 434. 

forest,  iii.  439. 

hundred,  iii.  394. 

leet,  or  view  uf  frankpledge,  iv. 
339. 

martial,  ii.  600. 

of  admiralty,  iii.  435;  iv.  330. 

of  Arches,  iii.  431. 

of  ancient  demesne,  i.  212. 

of  bankruptcy,  ii.  199. 

of  chancery,  iii.  407. 

of  chivalry,  iii.  46, 307, 435 ;  iv. 
329. 

of  common  pleas,  iii.  402. 

of  delegates,  iii.  432,  717. 

of  exchequer,  iii.  397. 

chamK"'  ■•■    119. 

of  gaol  dcliverj-,  i". 

of  general  quarter  _  _  ;v. 

335. 

of  hustings,  iii.  449,  n. 

of  inquiry,  ii.  600,  n. 

of  lord  high  steward,  iv.  322. 

of  oyer  and  terminer,  iv.  tb. 

of  parliament,  iv.  319 

of  peculiars,  iii.  431. 

of  piedpoudre,  iii.  438 ;  iv.  34 1 . 

of  policies  of  assurance,  iii.  443. 

of  orphans,  ii.  .343. 

of  queen's  bench,  iii.  403;  iv. 
326. 

of  sewers,  iii.  441. 

of  Star  Chamber,  iv.  327. 

of  the  clerk  of  the  market,  iv.  34 1 . 

of  the  coroner,  iv.  ib. 

of  the  duchy  chamber  of  Lan- 
caster, iii.  446. 

of  the  lord  steward,  iv.  342. 

of  the  marshalsea,  iii.  444. 

of  the  shcriiTs  tourn,  iv.  339. 
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Court,  pake*,  iii.  Hi. 

ralk.il.  264. 
Coorti  at  W— hniniter.  Hi.  405. 
mthortty  to  errct,  iL  535. 
in  gcMnl,  iii.  382. 
inferior,  iii.  405. 
London,  iii.  449. 
maritime,  iii.  435. 
mSHUrj,  iii.  ih. 
of  gcnml  juriadictioD,  Si.  390, 

427. 
of  tpedal  joifatfction,  uL  438 

—455. 
of  aariao  and  nnt  prioi,  iiL  421 . 
of  the  ooVBtMapabtine,  iiL  446. 
of  tlie  dD(|iio  ports,  iii.  447. 
of  juatioa,  tnorpoiMkiiee  «t,  U. 
490. 
lOfOMM  from,  li.  553. 
of  criminal  juriadictioa,  ir.  3 1 8. 
of  record,  ill.  883. 
of  rvquaata  or  oonocMDce,  ui. 

451. 
Mannary,  iii.  448. 
aupcrior,  iii  405. 
■BtTcrstty,  iii.  453 ;  iv.  343. 
Comant,  iL  108. 

action  of,  iiL  401 ;  it.  II. 
in  a  cooTeyance,  i.  455. 

laaae,  iii.  530. 
im1,L516:  ir.  11. 
raminf  widi  land,  L  455. 
to  ataad  ariaed,  i.  833,  491. 
writ  oC  in  a  Am,  {.  516. 
Covwtrjr  act,  W.  126,  n. 
CofOftart,  ti.  298. 

effect  ot,  ih. 
Craren,  w.  415. 
CrodibiHtj  of  witocaa,  tti  606. 
GraAlor  and  debtor  armwamoot  act, 
iii.  426. 
fTBDtofadmiaiMntionto^  iL 

842. 

oppoaitioo  of,  to  \m\^mt»  in 

baakntplejr.  iL  908. 

to  diacharOT  In    inaoi> 

rwcy,  8.  219. 

power  of  anaatiaif  daMo^~* 

aoa  Aaaaar. 
proof  of  dobta  \j,  in  bank- 
ruptcy, L  200. 
CronMeolMn,  iv.  147. 


▼OL.  IV. 


Crime,  L  128;  ir.  55. 
CdaM,  prevention  o(  homidda  Ibr  ir. 
99,100. 

OfaBaa  Ud,  ie.  178. 
Crimoi,  dirinon  of,  Vr.  57. 

nature  6t^  it.  52. 

peraona  c^iaUe  of  eananittiag^ 
ir.  72. 

CrolM,  i.  50. 
Croaa  bill,  iv.  24. 

examination,  iii.  608. 

interrontories,  iv.  25. 

remaindert,  i.  326,  556. 

•ign  of,  in  deedt,  L  457. 

Crown — aee  Kiao. 

debts,  IT.  43,  44. 

injuries  proceeding  from   tbe^ 

iv.  36. 
injuries  aflecting  the,  vr.  39. 
sranu,  i.  414,  570. 
bercdiury  succession  and  title 

to,  i.  375,  390;  iL  434;  iT. 

508. 
lands,  ii.  550. 
hasei,  ii.  ib. 

oflfee,  master  of,  xr.  379. 
plans  of  the,  it.  152. 
preroptiTe  of,  iL  484  ;  iT.  499 

raronns  of,  ii.  544. 

anUi  against  and  by,  iT.  36—39. 

aopraaaacy  of,  iii.  96. 

Cronpiar,  of  gaming-house,  It.  297. 
Cmal^  to  animals,  iT.  304. 
CneUag  stool,  it.  300. 
Culprit,  deriTstion  of,  iT.  408,  n. 
Cultiratcd  plants,  injuries  to,  it.  175. 
Cum  testaroento  annexe^  administra- 
tion, iL  212. 
Ctamta,iiL88. 

perpatnaL  iii.  76. 

itipaBd  of,  iiL  89. 
Corfbw.  iT.  486,  487. 
Cnrialitaa,  L  246,  n. 
Ctaingdafcctiaftarwiilii  t,  iT.377. 438. 
Offiodty,  voika  oC  daotreyiog,  iv.  178. 
Cwfoot  ooin,  H.  170 ;  it.  220. 
CoiiiH.  iT.  185. 
Coitaay,  teatat  by,  L  246. 
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Cottody  of  kHots  and  lunatics,  u.  531, 

532;  Ui.  408. 
Custody  of  temporalities,  iL  545 ;  It. 

488. 
Custom,  i.  40,  45,  53 ;  ii.  33,  35. 

dower  by,  t  252. 

general,  i.  40. 

mardianship  by,  ii.  343. 

hMioti,  iL  48. 

of  copyholds,  ii.  44. 

of  Loiidoi),  how  tried,  iii.  585. 

of  merchants,  i.  54. 

particular,  i.  53. 

rules  as  to  validity  of,  i.  56. 
Customary  court  of  copyholders,  i.  206, 
208 ;  ii.  52. 
freehold,  i.  212. 
Customs,  the,  ii.  575- 
Custos  morum,  iv.  382. 

rotulurum,  iii.  37;  iv.  337. 
Custuma  antiqua  sive  roa^a,  ii.  576. 

parva  et  nova,  ii.  ib. 
Cutpurse,  iv.  165. 
Cygnets,  ii.  84. 
Cy-pres,  iii.  230. 


Damage  feasant,  iiL  363, 366, 367, 369. 
to  things  personal,   iii.   520, 
528. 
Damages,  action  for,  ii.  187 ;  iii.  463. 

liquidated,  ii.  160. 
Damnum  absque  injuria,  iii.  465. 
Dane-Lage,  i.  42 ;  iv.  479. 
Darreign  presentment,  assize  of,  iii.515. 
Date  of  a  deed,  i.  456. 
Day  in  banc,  iii.  624,  631. 

computation  of  a,  i.  265. 
Days  of  grace,  ii.  164. 

of  public  Gut,  &c  i.  164,  169. 
in  the  terms,  iii.  560,  561,  562. 
Deacon,  iii.  55. 
Dead  bodies,  refusing  to  bury,  iv.  306. 

taking  up,  iv.  ib. 
Dead  man's  part,  ii.  254. 
Deaf,  dumb,  and  blind,  ii.  530. 
Dean  and  chapter,  iii.  67 — 69. 
Deanery,  i.  115. 


Dmm  rural,  iii.  09. 
Death,  civil,  i.  132. 

eflSrct  of,  on  action,  KL  446, 6M. 

Judgment  of,  iv.  444. 
Deaths,  registering  of,  iii.  352. 
De  hono  et  roalo,  writs,  hr.  834. 

Debt.  ii.  IRO. 

1.  461. 
1  of,  iv.  49. 
national,  ii.  '''''. 
Debtor  and  creditor  urrangemcnt  net, 
iii.  426. 
liability  to  arrest — see  AaatsT. 
Debts,  copyhold,  liable  to  payment  o(, 
ii.  53. 
judgment,  i.  396;  ii.  246;  iiu 

637. 
payment  of,  by  executor  or  ad- 
ministrator, ii.  246. 
priority  of,  ii.  ib. 
simple  contract,  i.  397;  ii.  109, 

187,  217;  iiu  555. 
specialty,  i.  396;  ii.  109,  187, 
246 ;  iii.  556. 
Deceit,  writ  of,  iii.  641,  n. 
Decennaries,  i.  115;  iv.  311. 
Decimse,  ii.  548. 
Declaration,  iii.  573,  574. 

in  ejectment,  iii.  670,  672. 
in  qi  :i,  iii.  662. 

in  ri  1  <J67. 

in  lieu  uf  oath,  iii.  679. 
of  insolvency,  ii.  192. 
Declaratory  part  of  a  law,  i.  35. 

statutes,  i.  608. 
Declinatory  pleas,  iv.  400. 
De  consuetudinibus,  &c.,  writ,  iii.  509. 
De  coatamace  capiendo,  writ,  iii.  722. 
Decrees  in  equity,  i.  288,  n. ;  iii.  638, 

n. ;  iv.  6,  28. 
Decretals,  i.  62. 
Decretum  Gratiani,  i.  62. 
Decoying  children,  iv.  138. 
Dedimus  potestatem,  i.  517 ;  iii.  40. 
Deed,!.  446;  ii.  108. 
Deed-poll,  i.  447. 
Deeds,  stealing  of,  iv.  161,  n. 
De  ejectione  fimue,  writ,  iiL  490. 
Deer  stealing,  iv.  161,  n. 
De  estoveriis  habendis,  writ,  ii.  312. 
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Dt  cxcommimicttto  mfltnin,  writ,  ffi. 

721,  722. 
DflflHBMion,  iJL  473,  706,  n. 
Ddbilt,  jndgnMOt  hy,  iii.  575,  579, 

93% 

Pift—ncii,  dMd  o<;  I  486. 
Dcftctum,  dulkoge  propter,  iii.  598 ; 

IT.  422. 
Oefmce  ofttU,  of  children,  ftc.  iiL  357; 

lY.  100. 
tMnuirt  allegation,  iiL  720. 
Definitire  ■entfncc,  iiL  721. 
Dcforcei!  ^3. 

Deforciai.  iii.  488. 

De  ftnwemibtts  priaooam,  atatata,  it. 

D^radatioa  of  pecn,  iii.  10. 
Dcgreca  of  coownguioitjr,  iL  256, 384. 
of  Lambeth,  iii.  65. 
of  nobility,  iii.  2. 
Da  bcretieo  comburendo,  writ,  iii.  99. 
De  homine  rrplegiando,  writ,  iiL  693,  n. 
Dahon,  matter,  iii.  624 ;  iv.  455. 
De  idiota  inquirrado,  writ,  ii.  529. 
De  U  ploa  bcUe,  dower,  i.  252. 
Del  credai*  eonmiaaton,  ii.  128. 
Dilfptai,  court  al,  &.  432,  717. 
Daiktam,  dtalleaft  propter,  iiL  600; 

ir.  423. 
Deliverance^  aecood,  writ  at,  iiL  668. 

DcliTery  of  a  deed,  L  459. 

of  poawnion,  iL  105. 

Da  InMtieo  inqoiraDdo,  writ,  tL  531 . 

Demand,  bill  payable  on,  iL  167. 

of  money  with  mwiacea,  iv. 
167. 
Demandant  and  tenant,  iiL  658,  659. 

Da  madietate  lingoa,  jury,  iiL  596»  n. ; 

ie.  345,  423. 
Damaana  knda,  L  303;  u.  550. 
DaniM,  i.  475. 

ofaovare%B,iL413,  499. 
Dani-TUIa,Lll6. 
Democracy,  i.  30. 

DemoliaUiig  buildings  A"-     ^v    ?7S, 
895. 


Demurr^e,  II.  185. 
Demurrer,  iii.  575;  iv.  401. 

book,  iii.  581. 

eenrral,  iii.  575. 

m  cauitv,  iv.  21. 

joinder  in,  iii.  5S0. 

■peciaL  iii.  575. 

to  erideoce,  iii  615. 
Denizen,  L  406;  IL  431,  534. 
Deodand,  iL  564;  iii.  35. 
De  otio  eC  atiA,  writ,  iiL  693,  n. 
Depoaitioaa,  iii.  720 ;  W.  25,  366. 

right  to  oopiea  of,  ir.  367, 
422. 
Deprivation  of  an  incambent,  iiL  87, 
119. 

De  prvrogativA  regti,  etatiit"  ii  i^o. 

Deputy  therifl*,  iiL  28. 

De  ratiooabili  bonorum  pute,  wni,  ii. 

227. 
Derelict  land*,  i.  419. 
Dereliction  or  property,  i.  149. 
Derivative  conveyancea,  L  479. 
Deacent  caat,  iiL  491,  493. 

of  king*  of  England,  iL  443. 

of  Undc,  L  357. 

rule*  of,  L  359. 

Uhle  of,  i.  393. 
Dcaertioii,  UL  601,  606 ;  iv.  226. 
Deaigna,  copyright  in,  ii.  99. 
De  ton  tort,  executor,  iL  244. 
Detainer,  forcible,  iiL  524 ;  iv.  380. 

unlawful,  iii.  520.  524. 
DelarminaUa  fraehold,  L  240. 
DatormiDatka  ofwfD,  L  270. 
Datiaae,  action  of,  iiL  461. 
DevaiUvit,  ii.  245. 
Da  ventre  InipWendn,  writ,  ii.  318. 
Daviatioa  from  voyi^  iL  177. 
D9fk»,  I  544 :  iv.  498. 
executory,  i.  564. 
Deviace,  liability  of,  for  debta,  L  387. 
DiM  fiMd  at  ndkati,  UL  560. 
DK  MOW  la,  It.  808,  a. 

INfHl,i.6l. 

DlfaMaa.  IB.  I. 
Dignity,  royal,  IL  496. 
M  M  2 
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DOapidiilioiM,  iU.  112,  507.  71 1 . 
!'  '5;  ir.  403. 

1  ',  iv.  455. 

Diooecan  courts,  iii.  66. 
Diocfw,  i.  108. 
Directory  part  of  a  law,  i.  36. 
DiMbility,  iii.  550,  557 ;   iv.  74—76. 
Disabling  ttotutes,  i.  C9  ;  iii.  140. 
Diachaige  of  jury,  iii  019,  622. 

pleas  in,  iii.  577. 

Disclaimer  of  estate,  i.  444. 
of  tenure,  i.  431. 
Discontinuance,  L  522;  ilL  491,  492. 

Di»C'>vi'r\',  IV.  10,17. 

:  .r,  iv.  17. 
iiiknipt,  ii.  202. 
by  insolvent,  ii.  219;  iv.  288. 
in  equity,  iv.  10,  17,  23. 
of  accontpliccs,  iv.  399. 
Disorderly  houses,  iv.  296. 
persons,  iv.  309. 
Disparagement,  i.  185. 
Dispensing  with  the  laws,  ii.  491 ;  ir. 

466,509. 
Dissection,  iv.  122. 
Disseisin,  i.  289,  474;  iii.  483. 
Dissenters,  iii.  103. 

Chapel  Act,  iii.  230. 
relief  of,  iii.  107-110. 

Dissolution  of  i  '    >.  ii.  150. 

ofi  ii.  413. 

Distress,  ii.  25,  30  ;  in.  3G1,  520,  667. 
damage  feasant,  iii.  363. 
excessive,  iii.  3G9. 
exemption  from,  iii.  365, 366. 
for  poor  rate,  iii.  367,  n. 
for  rent,  iii.  362. 
fur  services,  iii.  363,  508. 
illegal,  iii.  372. 
infinite,  iii.  509,  662. 
sale  under,  iii.  372. 
second,  iii.  369. 
under  acu  of  parliament,  iiL 

363. 
where  it  lies,  iii.  362. 
Distribution  of  residuum,  ii.  250,  253  ; 
iv.  475,  491,  507. 
statute  of,  ii.  253. 

District  constables,  iii.  51. 
coroners,  iii.  32. 


Diatiiet  parishes,  iii.  153. 
prisons,  iii.  252. 
Districts  under  poor  law,  iiL  220. 

Distringas, in  deli'  >'>• 

in  qnni  iii.  662. 

ill  '.6. 

on  siocK,  IV 

to  compel  ,  iii. 

568;  iv.  K,,  ...,  -.;,  n. 

Disturbance,  of  common,  iii.  511. 

of  divine  service,  iii.  91. 
of  franchises,  iii.  510. 
of  patronage,  iii.  514. 
of  religious  aasembUes,  iiL 

105;  iv.  277. 
of  tenure,  iii.  513. 
of  ways,  iii.  ib. 

Diversity  of  person,  iv.  461. 
Divesting  estates,  i.  474. 
Dividend  in  bankruptcy,  ii.  210. 
in  insolvency,  iL  221. 

Divine  law,  i.  23. 

right  to  the  throne,  ii.  435,  454, 

46-1 ;  iv.  504. 
right  to  tithes,  iii.  124. 
service,  tenure  by,  i.  214. 

Divisions  of  counties,  iii.  43. 
Divorce,  ii.  310. 
Do,  utdes,  iL  113,  n. 

ut  facias,  ii.  tb. 
Doctors'  Commons,  iiL  431. 

Dog,  damage  done  by,  iii.  471. 
fighting,  iv.  .305. 
property  in,  ii.  70;  iv.  166. 
stealing,  iv.  162,  n. 

Doli  capax,  iv.  75,  76. 
Dome  book  of  Alfred,  i.  42. 
Domesday  book,  L  170,  211. 
Domestics,  ii.  270. 
Dominions  of  the  crown,  L  80. 
Domits  naturae,  animals,  ii.  67. 
Donatio  mortis  causft,  ii.  103. 
Donative,  iii.  81,  83. 
Don,  grant  et  render,  fine  sur,  L  519. 
Donis,  statute  de,  i.  228,  234. 
Dormant  partner,  ii.  152. 
Dos  rationabilis,  i.  260. 
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tad  tiaUe  cotts,  (u.  44,  d. 

638,  D. 
iowraae*,  B.  175. 
plMding,  tii.  579. 
voodMr,  L  525. 
Dow,  L  940:  n.  302;  UL  460,  657; 

tr.  491. 
act  (.1  ft  4  Wm.  IV.  e.  105). 
ad  oOkna  eedcne,  i.  259, 252. 
tmigamtni  of,  L  253. 
bar  0(1.254. 
bjr  eonunoQ  law,  L  252. 
Wf  ctMtofn.  i.  1^. 
do  la  plot  bcUe.  L  it. 
n  aHHMB  palru,  i.  253. 
oTa  aw,  i.  336. 
tnut,  i.  349. 
node  nihil  habrt,  iii.  494. 
writ  of  right  in,  iiL  460,  656. 

Diaviag  to  tbo  piaca  of  oMwirioo,  ir. 

IW.  445.  D. 
Driving,  ftaioui,  tr.  304. 
Droit  d'aabaioc,  ii.  430. 
Dnridi^L40;ir.  475. 
Diii|gkta,iiL33]. 

iv.  303. 
pica  of,  iv.  79. 
Dwiqr  court  of  Lmnttir,  m.  446. 
DwUaf  rtool,  ir.  300,  439.  n. 
Dnrfliiig.  ir.  118.277. 
Ddca,iiLS. 

Doko  of  Esalar't  dai^litar,  W.  396,  a. 
Dmk  «  viritadoot  Dm,  it.  395. 
Doplas  qoanla,  iii.  517. 
DapMMo^  in.  580,  b. 
DwM^  L  180, 137,  44Z 

Of  inptvoDamit,  i.  137. 

ptrndiMi,  ir.  83. 

D«rlMm,eoaot]rpalatiDoof,i.l20;  iii. 

447. 
Djrw,  i.  50. 

DwoBif  homt,  bmkttig  tnio.  tv.  149. 
laroMjr  nwB,  iv.  I6S. 


E. 


Ealdonnoa,  ui.  3. 
EaiiLllS;  iiL  9. 


EaH  maiabal,  iii.  397. 390, 432  -.  ir.  339. 

Earnest,  ii.  121 

Easements,  iL  2,  ii. 

Bast  Indies,  i.  104. 

Eat  inda  liiio  die,  iii.  636. 

Eavsa  droppen,  iv.  146, 299,  316. 

Ewltdasfiral  antborities,  iiL  55. 

eomtniasioiMri,  iii.  157. 

eorporatioDs,  iii  1 69, 1 84. 

eowts,  i.  60,  64 ;  iiL  427 

SWqQ0SCOO  So      tu 

430. 

arches,  iii.  431. 

injurica  co|!:niablo 
in.Ui.  707,  719. 

otisin  of  their  au- 
thority in  Eng- 
land, i.  60,  64 ; 
iL279;iii.7U6; 
iT.  481,  482, 
488,  489. 

peculiar*,  ooart  of, 
iii.  431. 

prerogatire  eoort, 
iii.  432. 

proceedings  in,  iii. 
718,720. 
diTiiioa  of  England,  i.  1 08. 
ptnoDS,  alieratioa  by,  i. 

439;  iiL  138. 
sjrnods,  iL  541. 

E^ar,  king,  bis  Uws,  L  43. 
Edgar  Atbeling.  ii.  443,  445.  454. 
Edmmd  Ironside,  ii.  443.  445.  454. 
Edward  tbo  Outlaw,  ii.  443,  445, 454. 
Edward  tbo  Conftssor.  U.  442,  443. 

bis  lawt,  i.  43, 
172;  iii.  429; 
if.  487. 
the  First,  bis  hws,  ir.  492. 
Egbert,  king,  U.  441,  4M,  463. 
Egp  of  gano,  dsatioying,  8.  83,  n. 
Sgnditttrpanouant  mawini  o(  iv.  121. 
IQoeliano  iraw,  writ  U,  M.  490. 
Baetaont,  aotion  of.  iii.  460, 490,493, 
669,  678:  ir.  510,  512. 
WMittso,  U.  402. 
nwiWitiMli  hf,  iL  340. 
of  bUMpaTiiL  50 
of  iiislralaii  iii 
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dfvtinn  ornirinlM^m  nf  parliament. 


Klectivc  monarchy,  ii.  'I.'t(>. 
Electon,  qualification  of,  ii.  377. 
registration  of,  ii.  381. 
Elecmotynary  corporationt,  iii.    171, 

184,  185. 
Elegit,  MUtc  by,  i.  287. 

writ  of,  iiL651;  ir.  30. 
Eliion,  iii.  597,  n. 
Elizabeth,  queen,  character  of  her  reign, 

iv,  500. 
Elopement,  i.  250 ;  ii.  304;  iii.  600. 
Ely,  isle  of,  i.  123. 
Embargo,  ii.  528. 
Embezzlement,  iv.  168, 169. 
Embezzling  roval  storei,  iv.  224. 

public  money,  iv.  2 1 9, 220, 
EmblemenU,  i.  242,  269;  ii.  11,  257. 
Embowelling  in  treason,  iv.  198,  n. 
Embracery,  iv.  253. 
Emperor,  title  and  power  of,  ii.  496, 

497. 
Empire,  ii.  496,  497. 
Enabling  and  disabling  atatutes,  i.  68 ; 

iii.  139,  146;iv.500. 
Enceinte,  i.  305. 

Enchantment,  pretended,  iv.  236. 
Endowment*  of  the  church,  iii.  111. 

of  widows,  i.  i252. 
Enemies,  ii.  79,  513,  514. 
Enfranchisement  of  copyholds,  i.  208 ; 

ii.  51,64. 
England,  I  107. 
Engleacherie,  iv.  115. 
English  constitution,  i.  32. 

law,  proceedings  in,  iii.  572,  d. 
Engravings,  copyright  in,  ii.  99. 
Engrosmng,  iv.  291,  n. 
Eolaiger  Testate,  i.  480. 
Enlarging  statutes,  i.  68. 
EntaUs,  i.  228,  513 ;  u.  31,  45,  494, 

498,  502. 
Entering  cause  for  trial,  iii.  592. 

judgment  on  record,  iii.  632. 
Entry,  burglarious,  what  is,  iv.  150. 


F.ntrw  forcible, ffi. SfiO, 493. a. 4961,11., 
549. 
ofhcir.  I.  394. 
nu  ]a:uU,  i.  469;  iii.  359,  187, 

HMI. 

ri.-lit  ni,  i.  2'iO;  iii.  487,  491. 
\\ I it>  lit,  iii    1h7,  n. 
Equitabl.'  .st.t.  M.  i.  ■J17.  2H.'}.  .T-'S. 
j>r<Hi  'iliiiL'"*,  iv.  1,  'M. 
relief,  bills  for,  iv.  17. 
Equity,  i.  78 ;  iii.  410— 417 ;  iv.  9. 
charge  in,  iii.  637. 
of  a  xtMute,  I.  71  ;  iv.  3. 

of.  ::   ; 

rcB 

BubjtH  ts  oi  jwn^iditttoii  in,  iv.  t>. 

Error,  writ  of,  iii.  Oil,  645;  iv.  455. 
Escape,  iii.  127;  iv.  254. 
Escheat,  i.  151,  166,  181,  195,  208, 
401;  ii.  507;  iv.  454,  481,485. 

Escrow,  L  459. 
Escuage,  L  189;  iv.  490. 
Esquires,  iii.  15. 
Essoign,  iii.  659. 
Estateinlands,  i.  216. 
Estqipel,  i.  446;  ii.  158  ;  iii.  578. 
Estovers,  i.  21 1,  269;  ii.  10,  312. 
Estrays,  ii.  561. 
Estrepement,  writ  of,  iii.  507. 
Evidence,  confined  to  point  in  issue, 
iii.  610. 
d  niTirrer  to,  iii.  615. 
il       ncntary  or  parol,  iiL 

I'll. 
l.i;  J  -!i  ,!i)(1  civil  method  of, 

I'.iiii.iircd,  iii.  616. 
hearsay,  iii.  612. 
law  of,  in  general,  iii.  604 ; 

iv.  426. 
of  what,  not  required,  iii.  609. 
positive  or    circumstantial, 

iii.  613. 
secondary,  iii.  611. 
the  best  must  be  adduced, 

iii.  610. 
queen's,  iv.  399. 
Ex  contractu,  actions  on,  iii.  460. 
Ex  delicto,  actions  on,  iii.  460. 

Examination  in  chancery,  iv.  25. 
of  bankrupt,  ii.  202. 
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Emniaatioo  ofinwlTeai  1i.  319. 

of  pmoaen,  hr.  36S,  366. 
of  witncaca,  iii.  008, 006. 
Exorptio,  Ui.  580,  n. 
ExerpUoiM,  b  eqaitr,  ir.  25. 

bai  of.  iu.  015. 
BicwM  in  diet,  itr.  303,  n. 

t,  bin  of.  ii.  147. 162. 
ooBtnet  of,  ii.  12a 
of  bad*.  L  477. 
'  diaoiber,  eamt  ot,  iiL  419. 
eowt  oC  iii*  397. 

equity  Mdo  aboKilitd, 

iii.  401. 
jotiadictioa  of,  iiL  401 . 
orjgia  Ot,  m.  397. 
prooccdinp  in,  in  og|p 

lawry,  liL  509. 
QsnrpatioD    of,     fii. 

400,  n. 
whyMedkd,iii.401. 
Miui  irernir from, iii. 

receipt  ot,  iii.  401. 

Exdst,  it  579. 

praetedings  in  emn  of,  ir.  340. 
,  biU  of;  u.  450. 

IiL  721,  722. 
E«c— mnnirttn  capiendo,  iii.  721. 
rii— Hi  bonidde,  it.  101,  100. 
Ieootrae(.u.  112. 
ceMidmtk«,iL  113. 
r,  i.  300. 
L  341,490. 

I  in  civil  csMa,  iiL  045—054. 
inerinmMl.iv.400,  470. 
ontof  inMoreoorta,  itL451. 
ttlwtlM  and  IcgialntiTe  powen,  L 

33;  iLS47. 
EsMOlor,  appoinlaMBt  ti,  U.  330. 
de  Ml  tort.  H.  344. 
po«««  and  datiM  «i;  H.  343. 
■etiana  by,  and  fdmk,  UL 
400. 
EBaealanreoalrael.iL  113,113. 
d«viMi.LA04. 
lnMta,L340. 
OHa,  1.503. 
Bnaptioa  tnm  tilhM.  U.  137. 
Bi^Mrt,  ia.  MO:  iv.  300. 


Ezik,L138;ie.  384,  n. 

Bx  olBoin  Jnfcrmarion,  ir.  379. 

aUh,iT.23. 
Expaelaacy,  ealataa  kt,  I  38A. 
FTpanaw  of  proaacotion,  ir.  433. 

of  witnaaea,  ilL  005. 
Exportatioa  of  anns,  ii.  533. 
Exjiarti,  dotiea  of,  ii.  570. 
£zpc«H  condition,  i.  277. 
contract,  ii  110. 
warranty,  L  452;  ii.  120. 
Extant,  writ  of,  it.  42. 
b  aid,  IT.  47. 
in  ddef;  iT.  H. 

in  cUaf  in  the  aeoond  degree. 
It.  47,  n. 
Extingdahment  of  oopybold,  fi.  51. 

of  incorporeal  beredi- 

tamenta,  iL  41. 
retcaaa  by  way  ol^  L 
482. 
Extortion,  It.  372. 
Extra-parochial  plaeea,  L  111. 

tithao,  i.  i*. 
ExtraTagantaa,  i.  63. 
Ex  TMitationa  Dd,  it.  395. 
Rye,  depriving  o<;  iiL  470. 
Eyt«,jiMtloaa  in,  L  422 ;  ir.  489. 


Faekstttdaa,iL113,  n. 

itlfiMiaa,ii.  ik 
Facto,  king  de,  ii.  430,  439 ;  iv.  185. 
Paeton,  iL  187. 

Falta  and  nuvkaCa,  iL  15, 123,  535. 
Faith,  artielaaai;  Iii.  94. 
Faba  dunelar  lo  aervanti^  itr.  390. 
IwpiiaMiiBaBt,  iiL  480,  098;  ir. 

138. 
>i%MaK,lg.043. 
Minr8pnadbg.iT.  381. 
panonalion.  It.  183,  390. 
pratancaa,  oMablng  property  by. 

It.  183,  398. 
proohaeiaa,  It  381. 
Toidlal,  HL  0S7i  n. 

if.StQ. 
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FaU  erioMO,  it.  178. 
Falsifying  jadgroeott,  \r.  455. 

rvcorda,  iv.  249. 
Fame,  bad,  It.  316. 
Farm,  i.  476. 
Faro,  game  of,  ir.  297. 
FaToor,  challenge  to,  iii.  596. 
Fealty,  i.  164.  233,  241,  275  ;  ii.  45, 
421. 
subtraction  of,  iii.  508. 
Fear,  patting  in,  ir.  165,  166. 
Fee,  i.  218. 

conditional,  i.  220. 

farm  rents,  ii.  27. 

simple,  i.  220. 

Uil,L  228,513;  ii.  31,  45. 

upon  a  fee,  i.  502. 
Feet  and  poundage,  iii.  26,  n.,  649,  n., 
710. 

barrister's,  iii.  329,  388. 

physician's,  iii.  329. 

Feigned  issue,  iv.  28,  298,  n. 
Felo  de  se,  iv.  109. 
Felon,  iv.  59. 
Felony,  iv.  57 — 61. 

compounding  of,  iv.  259. 
concealment  of,  iv.  2ti0. 
general  punishment  fur,  iv.  439. 
misprision  of,  iv.  260. 
power  of  bailing  in,  iv.  364. 
Feme  covert,  i.  442;  ii.  298. 

conveyances  by,  i.  513; 

'u.  59,  100. 
disabilities  of,  ii.  49,  302. 
executrfx,  ii.  236. 
will  by,  i.  549,  550 ;  ii. 
233,  300. 
Fences,  gaXet,  &c,  injuries  to,  iv.  175. 
stealing,  iv.  161,  n. 

Feoffee,  L  218. 

to  uses,  i   332. 

Feoffinent,  i.  218,  467. 
to  uses,  i.  490. 

Feorme,  i.  476. 

Fene  natura;,  animals,  ii.  17,  67,  81, 

264;  iv.  156. 
Ferrets,  ii.  70. 
Ferries,  ii.  15 ;  iii.  502. 
Feud,  i.  161. 
Feudal  system,  i.  160. 


Feudal  tenurca,  1. 169;  iv.  485. 
Feudum  antiquum,  i.  362,  377. 
a|M.-ttum,  i.  402. 
iinpropriuni,  i.  168. 
individuum,  i.  371. 
maternum,  i.  377. 
oovum,  i.  302, 363,  364, 377. 
ut  antiquum,  i.   369, 
.-577. 
proprium,  i.  168. 
Fiat  in  bankruptcy,  ii.  199. 
Fidci  commissum,  i.  329,  331. 
Fief,  i.  218. 

d'haubert,  i.  176. 
Fieri  facias,  iii.  649. 
FiAeenths,  ii.  570. 
Filing  a  bill  in  equity,  iv.  18. 
Filius  nuUius,  ii.  328. 
Final  decree,  iv.  28. 

judgment,  iii.  636. 
Finding  bill  by  grand  jury,  iv.  373. 

property,  ii.  73, 5.'>9;  iv.  229. 
Fine  and  Recovery  Act,  i.  530. 

for  ali«>natinn,  i.  165,  180,  195. 

for  Mt,  i.  253. 

in  .  208  ;  ii.  47. 

of  lands,  i.  J.i.'i,  515. 

sur    cognizance   de    droit    come 

ceo,  &c.  i.  518. 
sur  cognizance  de  droit  tantum, 

i.  519. 
sur  concessit,  i.  ib. 
Fines,  punishment  by,  iv.  440. 
Finger,  depriving  of.  iii.  470. 
Fire  by  negligence  of  lessee,  iii.  503. 
of  servants,  iv.  145. 
insurance,  ii.  180. 
Fire  bote,  i.  269. 
Fire-ordeal,  iv.  409. 
Fireworks,  iv.  299. 
First  fruits,  i.  182  ;  ii.  547. 
Fitzherbert,  i.  51. 

Fish,  property  in,  ii.  23,  72,  73,  81 ;  iv. 
156. 
royal,  ii.  81,  554. 
Fisheries,  il  9,  22,  72,  73;  iii.  286, 

288,511. 
Fishponds,  injuries  to,  iv.  175. 

Fixtures,  ii.  260  ;  iii.  366. 
stealing,  iv.  161,  n. 
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fimh  b.  s»^  eos,  aM. 

Fbta,LAO:  it.  495. 

Fljglit,  forftitnrt  fcr,  ir.  452. 

FlolMiii,  ii.  557 ;  iU.  725. 

Flour,  •dultention  of,  iv.  280,  294. 

FoHHM  mmicum,  ii.  144. 

Folkkod.  L  SOS. 

Foot  oTa  floe.  L  518. 

Force,  iojarioo  with  and  wMmuI,  iii. 

461. 
Fotcot,  military,  ii.  594. 

naval,  ii.  603. 
Forcible  detainer,  iii.  524  ;  if.  280. 

eotry,  iii.  360.  493.  n..  496, 
n.;  iT.  280 
Foredotore,  L  284. 
Foveign  bill  of  exchange,  ii.  615. 

coin,  oflrncca  as  to,  iv.  223. 

thwBJniona,  L  106. 

anUatmeot  act,  iv.  226. 

lotteries,  iv.  399.  n. 

mordiants,  ii.  518. 

■talti^  scnring,  iv.  225. 

FofdgDaw,  eoolracts  bj,  ii.  79. 

crimes  committad  by,  ir. 
81,  n. 
Fottoiie  OMdictne,  i.  8. 
Foftofling,  ir.  291,  n. 
FoTHt  eouna,  iiL  439. 

fraachiaa  of,  u,  17. 
laws,  it  18;  hr.  482.  490. 
revenue  from,  U.  564. 
Foretooth,  depriving  of,  iiL  470. 
FeeMture,  bj  attainder,  iv.  446. 

tat  breach  of  coixlition,  L 

277. 
hi  Moar,  iv.  60. 
in  mnroer,  iv.  449. 
in  treaeon,  iv.  447,  n. 
of  a  bond,  U.  159. 
of  copyholds,  ii.  47. 
of  firanchise,  ii  42. 
of  lands,  i.  166,  181,  277, 

409,  421. 
revenue  frooi,  ii.  So4. 
tttla  by,  L  277. 
Forgery,  iv.  178. 

of  groat  seal,  iv.  179. 
FonMson,  in.  489,  n. 
FflfBleadon,  iv.  903. 


FoftflMue,  L51. 

Forti,  erecting  of,  il  520. 

Fortune  tellers,  iv.  238. 

Founder  of  a  corporation,  iiL  174, 184. 

Fowls  of  warren,  iL  21. 

Franchisee,  ii.  14. 

dietttrbance  ot,  m.  ^ivf. 

Frankalnoign,  L  213. 
Frank  nuurriage,  i.  232. 
Frank  pledge,  L  114  ;iv.  311. 
view  of,  iv.  339. 
Fnmk  tenement,  L  175,  217. 
Fruiking  letters,  ii.  584,  n. 
Freud,  accident  and  trust,  iv.  3. 

in  contracts,  ii.  114,  183. 
«         in  policy,  ii.  183. 

obtaining  property  by,  iv.  182. 

Fkaudi,  by  bankrupts  and  insolvents, 

iv.  287. 
sUtute  of,  ii.  105, 106, 109. 
Fraudulent  conveyances,  i.  462. 

devises,  statute  of,  i   ^^7. 

Free  bench,  ii.  46. 

chapels,  iii.  152,  n. 
fishery — see  Fishkriks. 
porta,  iii.  279. 
servioes,  L  174. 
loeage,  L  193. 
warren    see  WAsaEit. 
Fraehold,L197,217.239.473;  ii  44. 
by  wronj;,  L  473. 
in  fuluro,  i.  501. 
quaKficatioo  by.  to  vote  at 
alactions,  U.  380,  381. 

Freeman's  roll,  iiL  197. 
Freemasons,  lodges  of,  iv.  228. 
Fraightar,  iL  184. 
Freight  pro  ratA  itineris,  ii.  186. 
Fnob  suit,  iL  561. 
FrieikDj  aodalke,  iiL  ISft. 
Fmctaa  ladiMlrialoi.  U.  258. 

Fruits,  fa^wiea  ta,  iv.  175. 

slaalii«  of,  iv.  int.  n. 

Fnlliy    eeeAot 
Ftam«ga,  iL  A85,  a. 
Fund.  aoMolidaiod,  U.  590. 
FteiA.  piMe,  iL  586. 
Ftweml  aspMMMb  iL  SW. 
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Fnndsd  propertj  of  dabton  charged, 

Ui.  653. 
Furious  driving,  iv.  304. 
F^maoa^  eur^tm  aw  of,  iv.  295. 

Fulura.  mUI<>«  in,  i.  289. 


O. 

Gage,  iv.  414. 

estate*  in,  i.  282. 
Game,  i.  149;  ii.  17,  21,  81;  iv.  482. 
Game  cf-*:'"  -•  ■  it.  82. 

d.  V.  307. 

qu- i,  ii.  8. 

Gaming,  iv.  206,  n.,  303. 
Gaming  bouses,  ir.  296,  297. 

Gaol  delivery,  commission  of,  iii.  424. 

courts  of,  iv.  332. 
Gaols,  iii.  249. 
Garter,  knight  of,  iii.  11. 
Gavelkind,  i.  53,  200  ;  iv.  475. 
General  councils,  ii.  348. 

fund,  ii.  590. 

gaol  delivery,  iv.  332. 

inclosure  act,  ii.  8. 

issue,  iii.  576;  iv.  407. 

lien,  ii.  132. 

occupancy,  i.  415. 

quarter  sessions,  iv.  335. 

warrants,  iv.  356,  n. 
Gentleman,  iii.  15. 
George,  St,  knight  of,  iii.  11. 
Gift  of  chattels,  ii.  100. 
of  lands,  i.  473. 
title  by,  to  personalty,  ii.  100. 
Gilbert,  L  51. 
Gilbert's  act,  iii.  113,  203. 
Gild,  iii.  173,  n. 
Gilda  mercatoria,  iii.  173. 
Glanville,  i.  50. 

Gleaners,  law  respecdog,  iii.  498,  n. 
Glebe,  iiL  113. 
Glebe  ascriptitii,  L  175. 
Gold  coin,  offences  relating  to,  iv.  221. 

mines,  ii.  563. 
Good  behaviour,  security  for,  iv.  315. 
Good  consideration,  i.  461. 


Goods,  reftitotaoD  of,  tr.  434. 
Oooda  and  clwttds,  U.  65. 

sale  of,  ii.  105, 120. 
Goreroment  annuity  societies,  iii.  237. 
forms  of,  i.  30. 
its  original,  i.  20. 
maladministration  of,  iL 

500. 
oflenees  against,  iv.  183. 
Grand  aasize,  iv.  413,  n. 
cape,  iii.  658. 

coustumier  of '  n   ''7. 

distress,  writ 

juror,  di'.  I'i- ,>   ^  :  .  ■, ...  i,lo  hv, 
iv.  li.VJ 

{'ury,  iv.  ;>oy. 
arceny,  iv.  159. 
seijranty,  i.  188,  197. 
Grant  by  the  crown,  i.  570;  iL  500. 
of  land,  i.  474. 
lying  in,  i.  i6. ;  ii.  33. 
Grantee  of  reversion,  i.  280. 
Grave  robbing,  iv.  158. 
Great  Bedford  Level,  destroying  works 
on,  iv.  178,  n. 
charter,  i.  172;  ii.489;  iv.  490. 
seal,  i.  572;  iv.  179. 
Greenhouses,  injuries  to,  iv.  175. 
Greenwich  Hospital,  ii.  607. 
Gregorian  code,  i.  61. 
Gross,  advowson  in,  iii.  115. 
common  in,  ii.  6,  10. 
villein  in,  i.  203. 
Guarantee,  action  on,  iiL  523. 
contract  of,  ii.  154. 
Guardian  and  ward,  ii.  331. 
ad  litem,  ii.  342. 
by  appointment  of  lordchan- 

cellur,  ii.  341. 
by  custum,  ii.  343. 
by  election,  ii.  340. 
for  nurture,  ii.  338. 
in  chivalry,  i.  182. 
in  copyhold,  i.  208. 
in  socage,  i.  1 96  ;  iL  338. 
injuries  to,  iii.  539. 
of  heir  apparent  to  throne,  ii. 

498. 
rights  and  duties  of,  ii.  344. 

Guardians  of  poor,  iii.  203,  215,  n. 
Guernsey,  island  of,  L  97. 
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Oottpovdor.  iuyteUmi  vi,  ir.  316. 
ittiinl  HHikiBK  or  kMpia^ 
iv.  S99. 
GypsiM,  ir.  309,  n. 


H. 

HabMB  eorpeia,  tii.  590. 
HabMieorptti,LlS5;  iL4M;  iiL481, 
093. 
Act,  L  130 

698,699,7 
mi  facMPdum,  &c.,  iii. 

694. 
■d  |ii  imt|U6Dduni,  sc., 
tii.  ik. 

m.  693. 
•d  tatwiaciwidiMD,  HL  ii. 
•dwljid«idtiia,iiL0M. 
eon  eaoil,  iii.  694. 
Haborinm  of  •  deed,  L  450. 
Habere  bcia*  poMeeiionem,  writ  of,  iiL 

671,  674. 
Hebitarioiw,  ofleoeee  agdnet,  it.  141. 

property  in,  L  144. 
HaekMjr  ooKhoe,  iiL  295—398. 
Hareditae  jaeem,  L  416. 
ll«rrtico  combureodo,  writ  of,  iii.  99 ; 

iv.  507. 
Hale,  L  51. 

Halfyood.LS86;ii.  438. 
HaniMeckea,  if.  145. 
Haniet,  i.  116. 
Hanaprr  oOoe,  iii.  410. 
Hand,  bumiof  in,  iii.  9,  a. ;  iv.  437,  o. 
boldtng  up,  iv.  393. 
laaeoT,  iv.  251,  343. 
Haadnle,  ii.  121,  n. 
HaadwfWiif,  forgery  of.  iv.  179. 
witaeeeto,iiL611. 

Haagiaf,  It.  445. 

in  chaiiM,  iv.  133. 
Ilarboora  and  porta,  iii.  383. 
Hard  labovr.  iv.  443. 
Harei,  property  in,  iv.  156w 
ataaBof.  iv.  161,  a. 
Harald,  kiof,  iL  443. 


HavMM,  preitigatlve  aa  to,  fi.  531. 
Hawk,  tame,  ii.  69.  70. 

yovng,  iL  71. 
HawkiiM,L51. 
Hay  bote,  L  369. 
Hanrd,  iv.  397. 
Haadborough,  L  1 15 ;  iiL  47. 
Heddi,  iiriariee  affecting,  L  134 ;  iii. 
473. 
offencca  againet  public,  iv.  898. 
Heir,  L  218.  22.3,  358,  394-^00. 
apparent,  i.  358. 
preaumptive,  L  ih. 
of  tbe  body.  i.  399. 
Heir-kMma,  ii.  365.' 
Helping  to  atolen  goods,  iv.  358,  359. 
HcDgham,  iv.  495. 
Henry  I.,  iL  444, 546;  iiL  60  :  iv.  207, 

487. 
Hcnryll..  u.  445;iv.488. 
Heptarchy,  ii.  442,  457;  iv.  477. 
Heraldiy,  iii.  723,  724. 
Heralds,  books  of,  iiL  724. 
Haraditaaanta,  i.  159. 

incorporaal,  ii.  1. 
HeioCtiiy  title  to  the  crown,  iL  434. 
Hereay,  Hi.  97—102;  iv.  333. 
Heritable  juriediction,  L  191. 
Ucriola,L  180,  309  ;  iL  48;  ifi.37S. 
Hennogeniaa  code,  L  61. 
High  cooHabla    are  Com>tarli. 
eonimiarinn  eoart,  iiL  434. 
■iedewnonow,  iv.  300. 
aoM,  I.  108 ;  iiL  735 ;  iv.  330; 

331,371. 
■teward— aee  SrawAas. 
traaaon,  iv.  184,  n.— eae  Taa*- 
aoM. 
Highway  rate,  iii.  365. 
Highways,  u.  10;  iu.  357—866. 
nuisances  in,  iv.  894. 
acts.  iiL  361. 
surveyors  «t,  iii.  861^-865. 

HMag.U.  130.132. 

and  service,  ui.  210. 

llobart,L50. 
Holding  over,  I  874. 

up  hand,  iv.  398. 
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Holidajrt,  kw,  Ki.  563.  n. 

Holy  orden,  iii.  65,  78. 

Homage^  i.  164 ;  U.  55 ;  iii.  60 ;  iv.  488. 

Homicide,  W.  96. 

excunUe,  ir.  101. 
felonioua,  iv.  108. 
justifiable,  iv.  07. 
Homine  rvplegiando,  writ  d«,  iiL  693,  n. 
Honor  or  teignory,  i.  202. 
Honorary  feud«,  i.  167. 
Honour,  acceptance  of  bill  for,  ii.  168. 
fouiiUiti  of,  ii  3G0,  533. 
or  scignury.  i.  202. 
Honours  in  ttate,  ii.  360. 
Hong  Kong,  island  of,  iii.  281. 
Hopbinds,  injuries  to,  iv.  175. 
Horse-racing,  iv.  303. 
Horses,  sale  of,  ii.  125. 

stealing,  iv.  160. 
Hospitals,  iii.  185,  221,  223. 
Hotchpot,  i.  321;  ii.  253. 
Hothouses,  injuries  to,  iv.  175. 
House  bote,  i.  269. 

breaking,  iv.  145,  163. 

implements,  iv.  151,  n. 
considered  as  a  man's  castle,  iv. 

11(3,  148. 
of  commons,  ii.  362,  368. 
of  correction,  iii.  250. 
of  lords,  ii.  358,  373 ;  iii.  420  ; 

iv.  319,  322,  456. 
tax,  ii.  585,  n. 
Hue  and  cry,  iv.  360. 
Human  laws,  obligation  of,  i.  38. 
Hundred,  i.  117. 

court,  iii.  394. 

liability  of,    for    demolition 
of  buildings,  &c.  iv.  275. 
Hundredors,  on  a  jury,  iiL  596,  n.;  iv. 

370. 
Husband  and  wife,  ii.  279 ;  iv.  82,  83. 
Hustings,  courts  of,  iii.  449,  n. 
Hydage,  ii.  572. 


Identity  of  perswii,  iv.   tol. 
Idiots  i  nativitate,  iv.  40. 


Idiots,  rerenoe  from  custody  of,  ii.  567 
vide  Lunatics. 


Idle  and  disorderly  persons,  ill.  21 1 ; 
iv.  309. 
soldiers  and  mariners,  laws  against, 
iv.  309,  n. 
Ignoramus,  iv.  373. 
Ignorance,  excuse  of,  in  criminal  caaea, 

iv.  80,  81,  n. 
Illegal  conditions,  i.  281. 
Illegal  consideration,  ii.  114. 
contract,  ii.  ib. 
societies,  iv.  227. 
Illegitimate  children,  ii.  327. 
Ill  £>me,  persons  of,  iv.  316. 
Imagining  the  king's  death,  iv.  187. 
Immediate  descent,  i.  384. 
Immemorial  usage,  i.  45 ;  ii.  35. 
Immoral  consideration,  ii.  114. 

contract,  ii.  ih. 
Impeachment,  proceeding  by,  ii.  502 ; 
iv.  319,  464,  472. 
ofwaste,  i.  245;  iii.  505. 
Impediments  of  marriage,  ii.  280. 
Imperial  chamber,  iii.  399. 
constitutions,  i.  61. 
meaning  of  the  term,  ii.  497. 

Implements,  housebreaking,  iv.  151,n. 
of  trade,  when   distrain- 
able,  iiL  366. 
Implication,  estate  passing  by,  i.  556. 

Implied  condition,  i.  276. 
contract,  ii.  110. 
malice,  iv.  Ill,  113,  120. 
warranty,  i.  452;  ii.  126. 
tnisU,  i.  346. 
Import  duties,  revenue  from,  iL  576. 
Importing  agnus  Dei,  croaaea,  &c.  iv. 
215. 
false  coin,  iv.  223. 
gunpowder,  iv.  216. 
Impossibility  of  performance,  ii.  116. 
Impossible  condition,  i.  281 ;  iL  1 16,  n., 

157,  158. 
Impostors,  religioiu,  iv.  238. 
Impotency,  ii.  280. 
Impotentise,  property  ratione,  ii.  71. 
Impounding  cattle,  iv.  305. 
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iL«04. 
laprimiaMiit,  beyond  »f,  i.  139. 

fkke,  i.   135;   ui.  480, 

693;  iv.  138. 
pMBMbment  bjr.  It.  443. 
what  it  is,  L  137. 
loipnipv  fcQd%  I  168. 
lBipwfrttlot%  by,  tiL  72. 
la^Oiljr  to  pncrMla,  iL  S80. 
In  tlmoo  mIo,  pra6t  ia,  il  S4. 
Ia«Mt.  ir.  302. 
IimIcww  Acta,  iL  8. 
iBcetpantion,  power  ol,  iiu  172,  173. 
laeorponal  durttdt,  iL  72. 

beioditMB«Bl%  L 159;  ii.  1. 
liMWihiMi  iflftiiw,  hr.  909. 
lewibif,  m.  83. 
IiiihliilliM  aMompHt,  iii.  531. 
ladwHurw,  i.  446. 

of  •  fine,  L  518. 
L104. 

DiiadcmMDoni  in,  ir.  371,  n. 
lacBcaTit,  writ  of,  iii.  711. 
In^etabl*  cAoccs,  iv.  57. 
IndicltowH,  hr.  57,  309. 

copy  of,  iT.  421. 
tociwiirol  word*  in,  iL  526 ; 
h.  376. 
InJumwiiU  of  hab  ■nd  nolw,  H.  164. 
ladttctioo  to  »  hmmim,  I  470;  iiL  80; 
itr.  206. 

Uikd§mt\th  i*.  205. 
lataucr.  oxeoM  vi,  in  criminal  omm. 
It.  74. 
how  eonpntod— MO  Aon. 
lnfrnti,L442:  H.S8I;  ir.  74 

enniiol  bo  nitinbon  of  pMinp 

nMfit«  Urn  366, 
morriaft  by,  iL  282. 
eodawry  of,  iiL  M8»  ■.;  ir. 

387,  n. 
p>ral,da»Bmbv.ir.a. 
wban  in— low,  iL  286. 
willbj»r«U«  iL224. 
eoMft.  Bi.  405 :  Ir.  250. 
oftllboi.  UL  196. 
IdhMMO  aftba  crown,  iL  609. 
laferaMtfon,  crinriMd,  Ir.  48, 379. 


IdbnnndMi  in  chancwy,  ir.  94. 
in  cawhc^ocr,  ir.  48. 
in  TMn,  ir.  49. 
of  ono  w  art  auto,  ilL  689. 
of  debt,  ir.  49. 
of  intnnion,  ir.  ih. 
proc—  upon,  ir.  391. 

Inibnncr,  eonmoo,  iii.  535,  536. 
InfcftaaimB,  bomidde  per,  ir.  101. 
Infltn  aBflnm  loctot,  ii.  318. 
Inbwilabia  blood,  L  402. 
Inharitance,  i.  151 ;  ir.  488. 
canoni  of,  L  359. 
eopybold  of,  ii.  44. 
ootatci  of,  L  218. 
Inttiata,  tenant  by  curte«y,  i.  247. 
Ii\)aaclion,  ir.  12,  17,  u. 
Imriaa  afl)«tiiig  tbe  crown,  ir.  35^ 
51. 
eiril,  iii.  457—542. 
to  peraooal  righta,  iiL  468 — 
492. 

to  hcaltli.  Iii    472. 

toll  ISO. 

to  111. 

to  limb*,  iiL  469. 

to  righta  of  property,  iiL  482 

—536. 
tor%fal8af  property  in  tbJMi 
perMaal,iiL519 — 536. 
baii^raal,iiL482 — 519. 
to  righta  UI  priralo  wlarioni^ 
iii.  536-^542. 
a  guardian,  SL  599. 
>hniband,ai.537. 
a  Baiter,  iiL  539. 
a  parent.  Hi.  538. 
to  righta  in  pvblie  rdatiaoi^ 
iiL542. 

Inknd  bn  of  odMnge,  iL  169. 
Innewnt  eoarcyaaeea,  L  508. 
lttM,iL199;ia.315:  ir.  296. 

«f  OtoiMary,  L  17, 19. 

ofCowt,L19. 

InaMndOk  BL  417, 
fiiidBtiiwM  iMlninwl,  tt.  990. 
InqnMl,  earoMr'<  HL  94 ;  Ir.  969. 

«f  flflloe.  ir.  4a 
Inquiry,  court  of,  iL  600,  n. 

writ  e«;  iU.  635. 
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loquUtloo.  eoraMr*!,  iU.  S3;  ir.  S68. 

of  office,  ir.  40. 
Inquiiitio  pott  mortem,  L  184 ;  !▼.  iO. 
In  rem,  informations,  it.  40. 
Iniane  peraont — eee  Lvnatics. 
Insanity,  excuse  of,  in  criroea,  ir.  76, 
460. 

Insolrency,  ii.  21.') 

Insolvent  debtors  acu,  II.  .;it;  m.  426; 

iv.  287. 
Insolrents,  frauds  by,  iv.  287. 
Inspection,  trial  by,  iii.  582,  n. 
Instalment  in  dignities,  i.  470 ;  iii.  58, 

59. 

Instanter  trial  in  criminal  cases,  when, 

iv.  461. 
Institutes  of  Justinian,  i.  61. 

of  Lord  Coke,  i.  51. 
Institution  of  clerks,  iii.  81. 
Institutions,  benevolent,  iii.  331. 
Insurance,  ii.  172;  iii.  443;  ir.  510. 
Interdictum,  iv.  1 2. 
Interease  termini,  i.  268,  476. 
Interest  of  money,  ii.  137. 
in  policies,  ii.  181. 
on  legacies,  ii.  249. 
Interested  witness,  iii.  606. 
Interlineation  of  a  deed,  i.  461. 
Interlocutory  decrees,  iii.  721 ;   ir.  28. 

judgment,  iii.  633. 
International  copyright,  ii.  98. 
Interpleader  Act,  iii.  705. 
bill  of,  iv.  24. 
Interpretation  of  statutes,  i.  69. 
Interregnum,  ii.  440,  4 19. 
Interrogatories,  in  Chancery,  iv.  25. 

in  proceedings 
on  contempt, 
iv.  352. 
Inieiteey,  ii.  229 ;  ir.  493. 
Intimidation  of  witnesses,  iv.  252. 
Intoxication,  effect  of,  in  contracts,  u. 
115. 

excuse  of,  in  crime,  ir.  79. 
o&Doe  of,  ir.  303. 
lotninon,  iiL  483. 

information  of,  iv.  49. 
Invptition.  title  by,  ii.  86. 


Inrentoiy  ofdMMMtd'l  dktta,  fi.  345, 
Inrastitar*  of  bMMfloea,   iii.  80,  81 ; 

ir.  206. 
of  bisho] ' 
of  feuds  .. 

469 ;  IV.  200. 
Inroluntary  manslaughter,  ir.  111,112. 
Ireland,  i.  88;  ir.  510. 
Irish  peers,  ii.  360,  375  ;  iii.  10. 
Irons,  in  the  case  of  prisoners,  ir.392. 
Islands,  adjacent  to  Great  Britain,  i. 

95,  97. 
lasue,  colUteral,  iv.  461. 

dying  without,  i.  562, 565;  ii.  250. 

feigned,  iv.  28. 

general,  iii.  576 ;  ir.  407. 

m  fact,  iii.  5K2. 

in  law,  iii.  572,  580,  589. 

juinder  in,  iii.  580 ;  iv.  408. 

of  bank  notes,  iii.  51 1 


Jactitation  of  marriage,  iiL  713. 
James  I.  king,  ii.  454  ;  iv.  503. 
Jeofails,  sUtutcs  of,  iii.  628,  643;  iv. 

438.  n. 
Jersey,  island  of,  i.  97. 
Jesuits,  iii.  310,  n. 
Jetsam,  ii.  557  ;  iii.  725. 
Jewish  parent,  ii.  322. 
Jews,  legal  condition  of,  ii.  428. 

marriage  of,  ii.  291. 
John,  king,  i.  172;    ii.  446,  489;    ir. 

207,  490,  492. 
Joinder  in  demurrer,  iii.  580. 
in  error,  iii.  644. 
in  issue,  iii.  580;  iv.  408. 
Joint  stock  banks,  iii.  183,  346. 
companies,  iii.  182. 
Joint  tenancy,  i.  312. 

in  things  personal,   ii. 
76,  77. 
Jointure,  i.  25,5,  312;  ii.  308. 
Journeymen,  intimidating,  iv.  292. 

Judge  counsel  for  the  prisoner,  ir.  425, 
n. 
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Jmigm,  fi.  479.  493;  UL  -KM ;  {▼.  351, 
370,  S37. 

•Maulting  tham,  ir.  351 . 
killing  Umm,  W.  193. 
tknalniaf    or    ivpnadiiag 

then,  IT.  353. 
of  aadsr.  iil  421 ;  it.  351. 333. 
Ja4gBMBl,  ifi.  631—641 ;  it.  436. 
mtdan  on,  iti.  641. 
WTMt  oC  iii.  628 ;  it.  436. 
M  io  CMC  of  DdMait,  iiL 

693. 
by .!  .13. 

debt 
deli*eriii^  or  prooouadi^ 

iii.  581 :  IT.  438. 
effect  of,  iiL  637.  636. 
•otry  on  rsoord  d^  uL  633 ; 

IT.  439. 
final,  iii.  636. 
inteiioc^itotj,  iiL  633, 6SS. 
Boa  obitanta  Tcradielo,  iiL 

639. 
ngiatry  of,  liL  637. 
Jitdfrneot,  ictctmI  of,  it.  455. 

rcTiTed  bt  sci.  (k.  iiL  654. 
■igning.  iiL  631. 
Jodidal  CBTOiHoe  of  Um  priTj  ooondl, 

fi.4B3:  in.  435,426. 
Jafidnm  Dei,  It.  409. 
Jura  divino  titW  to  tbraac,   ii.  435, 
454.464.  IT.  504. 
tide  to  tilbcfl,  iii.  124. 
king  de,  U.  436,  429;  It.  185. 
Juiudicliao  of  pariiamrat,  iL  364 
plaa  to  tbe,  iiL  57(i 

4oa 

Jnron*  book,  iiL  593. 
Jnrora,  ehall*nge  of,  iii.  596—603 ;  ir. 
433—435. 
Hala  oi;  BL  591. 
qaaUflcalioaoi;iB.599;  iT.419. 
Jnrjr,  trial  bjr.  iiL  587-633;  it.  418. 
at  bar,  iiL  588. 
at  Bi«  piiMb  HL  I*. 

•akMlmo£iiL508.«SS. 
oMd;«.M7,B.:iT. 

caning  oC  HL  898. 
coaaoMa,  ill.  A, 

diMjuuveuf.  iii.fil9.  (>22:  it.  431. 


Jmj,  asMnnoM  ftm  aafring  ao,  oL 
600. 
mnd,  ir.  353,  369. 
Jodga'adiarRi  -       -   "JT. 
maaningof  !■ 

mnt  be  aiuut. ...»..■.,  ....  019. 
Durot»er  of,  iii.  595,  618,  n. ;  iv. 

369. 
petit,  It.  419. 
prooeas,  iii.  589. 
■padal,  iii.  591 ;  it.  420. 

Jm  aoarcaeeodL  L  316. 
ad  rm,  L  470. 
alhinaHw,  iL  430. 
eoroiue,  ii.  434. 
in  re,  L  470. 
fiduciarium,  i.  330. 
patronatus,  iii.  1 15,  517. 
pratorium,  iii.  4lu. 
precarnun,  i.  329. 
JiMlioa^  oflbneaa  against  public,  it.  249. 
king,  Um  rauotatn  of,  iL  525. 
■air,  denial  or  delay  of,  pro- 
hibited, ii.  491  ;  It.  493. 
aaat,  court  of,  iii.  439. 
Jmicaa,  tlw  kii^'a,  killii^  It.  193. 
Jnrtieaa  of  the  peace,  iiL  37 ;  iv.  336, 
346. 

ba"  '  >''-l. 

nv.  11. 

office  oi,  now  da> 

tanaiiMdt   ffi, 

43. 
origin  of,  in.  39. 

13; 

;<»3. 

prn-. .  !  I  ,■'    be* 

for.-,   ,v     .i|7. 

qoalt&ealMM  d^ 

UL  41.  43. 
virtttia  olwfiii  H. 
38. 
JoiddHy,  lofdi,  kfllli«.  ir.  IM.  a. 
Jartifiable  V^Mitt.  It.  97. 

aaa  in.  Hi.  5n. 
I.  lam  of,  L  II. 


Kealman.  aaaaltiag.  It.  893. 
Kidnapfiinfr.  It.  137. 
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Kin,  next  of,  iL  240,  251. 
K  reea  of,  ii.  240. 

mhdii^if  156. 

allegi'ii  (H*  to,  H.  420. 

arbiter  of  r< >  .:.  535. 

ni:"'  .  •'.  II,   17S, 

c-  \  of  no  laches,  ii.  504. 

can  uu  no  wrong,  ii.  499 ;  iv.  86. 
ooronation  oath  of,  ii.  418. 
councils  of,  ii.  477. 
death  of,  ii.  499. 
declaration  of  war  by,  ii.  513. 
de  facto  and  de  jure,  iv.  186. 
tllLMiity  of,  ii.  496. 

ser  of  justice,  ii.  525. 
y  of,  ii.  465. 
fuunuin  of  honour,  ii.  533. 
grant  of.  ii.  500. 
ncad  of  the  church,  ii.  541. 
hia  general  relation  to  the  people, 

ii.  416. 
how  far  barred  by  lapse  of  time, 

ii.  504. 
legislative  power  of  ii.  519. 
letters  of  marque  and  reprifal  by, 

ii.  515. 
military  command  in,  ii.  520. 
pardoning  by,  ii.  527. 
parens  patriae,  ii.  528. 
pcri)etuity  of,  ii.  499. 
petitioning  of,  ii.  493. 
prerogative  of,  ii.  484. 
prosecution  by,  ii.  526. 
revenue  of,  ii.  544. 
royal  forces  of,  ii.  594. 
safe  conduct  b^,  ii.  516. 
succession  of,  li.  435. 
titleof,  i.  375,  390;  ii.  434. 
treaties  by,  ii.  513. 
Ring's  bench,  court  of,  iii.  403, 405,n.; 
iv.  326. 

may  bail  in  all  cases,  iv. 
366. 
books,  ii.  549. 
counsel,  iii.  386,  387,  n. 
evidence,  iv.  399. 
printer,  ii.  98. 
Kiorchiowariandes,  iii.  90,  n. 

Knight,  iii.  13,  n. 

bachelor,  iii.  1 2. 
banneret,  iii.  II. 


Knight  of  the  Bath,  iii.  12. 

of  the  Garter,  iii.  1 1 . 

of  the  sbii«,  ii.  363,370,  392. 

service,  i.  176. 
Knighthood,  i.  184. 
Knight's  fee,  L  176. 


L 


Labour,  hard,  iv.  443. 

property  founded  upon,  i.  llo. 

Labourers,  iL  271 ;  iii.  16. 

La  chambre  dcs  e^t. '"       '     "28,  n. 

Laches  of  infant,  ii 

of  king,  ii.  60  i. 
Laesione  fidei,  suits  pro,  iii.  413. 
Laity,  iii.  55. 

Lancaster,  county  palatine  of,  L  120  ; 
iii.  446. 
court  of  duchy  chamber  of, 
iii.  446. 
Land,  i.  157. 

holden  of  the  crown,  mediately 

or  immediately,  i.  157. 
limitation  of  actions  for,  iii.  545. 
property  in,  i.  146. 
Landlord,  defendant  in  ejectment,  iii. 
674. 

ejectment  by,  iii,  676. 

I>and-tax,  revenue  from,  ii.  569. 
Lapse  of  presenUtion,  iii.  116,  119, 

516,  618,  663  ;  iv.  206. 
Lapsed  devise,  i.  559. 
Lapsed  l^acy,  ii.  249. 

Larceny,  iv.  152.  • 

aggravated,  iv.  162. 
by  clerks  and  servants,  iv.  168. 
compound,  iv.  162. 
from  a  church  or  chapel,  iv. 

164. 
from  a  dwelling-house  &c.  iv. 

162. 
from  the  person,  iv.  164, 167. 
from  ships,  docks,  wharfs,  or 

quays,  iv.  1 72. 
grand,  iv.  159. 
ni  relation  to  post  oflSce,  iv. 

171. 
mixed,  iv.  162. 
petit,  iv.  159. 
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Laremy,  Mmple,  iv.  lAX 

ibngfl  not  Um  wakj/ttH  ot,  W, 
IM.  181. 
LatlMsin  Ktot,  L  118. 
U«,i.21. 

•ad  equity,  iv.  1 ,  9. 
CMioo.  i.  8.  12,  50;  iv.  488. 
ehril,!.  8,  II.  15.59.00,61. 
wwijon,  I  10.  40,  45. 
divia*  or  rtrndcd,  i.  23. 
fcwU.  i.  160. 
tiilory  of  our,  ir.  474. 
'  n.  600,  602. 

,  i.  44. 
.125,34. 
of  aataoiM,  iii.  726;  iv.  241. 
of  nature,  i  21 ;  iv.  211. 
paribmenUiy,  ii.  364. 
refomu,  tincr  BUekstone,  iv.  510 
Roman,  i.  8.  12,  59, 61 ;  ii.  315, 

316;ir.488. 
•ociety.  iii.  333. 
•tatitle,  L66. 
i«Bd7  0fUM,L  1—20. 
tannt,  iii.  561. 
tmwnttcn,  i.  40. 

VMcr of.  iii.  524, 582, n     'y   « »> V 
wntten,  i.  66. 
Lam  in  fcnerml,  i.  21 — 39. 
of  England,  i.  40—74. 
ofOleron.  iiL726;  iv.  490. 
Rhodhtt,  iiL  726. 
Lawing  of  inaitift,  ii.  440. 
Lflj  eorporatkai,  iii.  109. 
day«.iLI85. 
inpniOTialofi^  iii.  72. 
inTMttlitrt  of  Wahopi,  iiL  59. 
Laareta,  iv.  294. 
Lwyiw  and  alliancci,  ii.  513. 
Leap  yaar,  L  904. 
e,  i.  475. 

■ndralMN,L4M. 

baildiaf,ttL144. 

by  oonMfaooiif  L  439. 

by  mmi  b  laa.  L  M3. 

eolkga,i.439;  iU.  141. 

iBiliArtwI.  L  499;  Hi.  190, 

145. 
entry  and  oottar,  Hi.  r.-!\   n?rt 
I.  iii.  143. 

by.  ui  Tutv  at 


iiaM^ati 


Lccturen  and  narah  deriu,  new  act 

M  to,  iii.  88. 
Lcat,  iv.  339. 
Lcgaciee,  ii.  248. 

mbCfmctioQ  ot^  ifi.  718. 
Lfltal«rtatasi.S17,385. 
Legattoe  eoaatitntioas,  i.  63. 
Legislative  and  executive  powen,  i.  32; 

U.847. 
Legittnacy,  il  314. 
Letter  miaMve,  iv.  18,  n. 
Letters,  carnage  of,  ii.  582. 

detaining,  iv.  172. 

franking,  ii.  584,  n. 

of  adminiatration — eee  Aom- 
RuraATioii. 

of  ordinary,   ad  colligendum 
bona,  ii.  241. 

of  marque,  ii.  515. 

■tealing,  iv.  171. 

threaUning.  iv.  167,  276. 

patent,  i.  571  ;  ii.  86. 

LewdneM,  ofibice  of,  iv.  302. 
Levant  and  oouchant,  ii.  6. 
Levari  fadae,  «rit  tt,  m.  050. 
Levins,  I  50. 
Levitical  degrees,  ii.  384. 
Levying  money  without  eonssnt  of  par- 
liament, i.  155. 
war  against  the  crown,  iv.  191. 
Lex  JoKa  m^jestatis,  iv.  185. 

Hostilia  da  Amis,  iv.  157. 

mareatotia,  L  54. 

BOB  Bcrinta,  i.  40. 

snipta,!.  00. 

talionia,  iv.  <U. 

Libel,  iii.  470,479;  iv.  282. 

blasphcsnous,  iv.  234,  283. 
b  ewleeisariral  oouita,  ilL  790. 
■editious,  iv  383. 
Liber  JodieblisofAUbd.  143;  iv.  478. 
Uberam  legwn,  Mi«.  ir.  305,  415. 
Libertiee  and  franchises,  iL  14. 
Liberty,  iabriss  to,  itt.  480;  iv.  ISO. 
aatund,  ii.  480. 
ofthaprssB,  iv.  384. 
MMMd,  i.  1S5. 
psBHcal  or  dvil,  ii.  487. 
Lbsacw,  hssr,  iii.  817. 
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Uotne*,  hadoMj  cotdi,  Ut.  396. 
marriage  by,  ii.  286. 
of  alieoation,  i.  187,  433,  435, 

iL  52. 
of  alienation  in  mortmain,  i. 

422. 
to  administer  oaths,  iii.  423. 
Licentia  concordandi,  i.  516. 
L^ge  homage,  ii.  421. 

lord,  li.  ib. 
Lien,  ii.  132. 

Lieutenancy,  commiMion  of,  ii.  -197. 
Lieutenant,  lord,  ii.  597,  599. 
Life,  i.  129. 

annuity,  fi.  145. 
eetates  for,  i.  239. 
forfeiture  of,  for  crime,  i.  133 ; 
iv.  63,  71,  n. 
Ligan,  iL  557  ;  iii.  725. 
Light,  i.  119;  ii.  13,41. 
Lightening  the  coin,  iv.  222. 
Lighthouaea,  iii.  283. 
Limbs,  i.  130. 

Limitation  as  to  prescription,  ii.  37. 
conditional,  i.  278. 
of  actions,  iii.  544,  558 ;  iv. 
501. 
as  to  custom-house 
or  excise  oflScers, 
iii.  558. 
as  to  justices  of  the 

peace,  iii.  557. 
as  to  penal  actions, 

iii.  ib. 
as  to  the  crown,  iiL 
546. 
of  crown,  ii.  456. 
of  right  of  distress,  iiu  549, 

553. 
of  right  of  entry,  iii.  549. 
of  indictments,  ii.  504 ;  ir. 

375,  379,  421. 
statutes  of,  iiL  545 — 558, 

577. 
to  uses,  i.  341,  498. 
Limited  administration,  ii.  243. 
Limits  of  pilots  of  Trinity  House,  iiL 
284. 
of  the  cinque  ports,  iL  285. 
Lineal  consanguinity,  ii.  "  "^   "'-' ' 
descent,  i.  368. 


Linaal  warranty,  i.  453. 
Lben  in  proeeta  of  manufacture,  steal- 
ing, IV.  160. 
Uquidated  damages,  iL  160. 
Literary  property,  ii.  9-1. 

piracy  of^  iii.  528. 
Litigioos  church,  iii.  517. 
Little  goes,  iv.  299. 
Littleton,  i.  52. 
Littugy,  iii.  95. 
Livery  in  deed,  L  472. 

in  law,  i.  ib. 

lying  in,  i.  474 ;  ii.  33. 

of  seisin,  i.  177,  182,  218,469. 

or  ousterlemain,  i.  183. 

Loan  of  money,  contract  ot,  ii.  136 ; 
iiL  532. 
societies,  iii.  239. 
Local  actions,  iii.  463. 
allegiance,  ii.  425. 
taxes,  iii.  220,  n. 
Locality  of  indictments,  iv.  370. 
Lollardy,  iii.  99. 

London,  customs  of,  i.  54,  55 ;  ii.  253 ; 
iii.  585;  iv.  491. 
courts  in,  iiL  449. 
franchises  of,  not  to  be  for- 
feited, iii.  188,  691. 
Long  vacation,  iiL  563,  n. 

Lord  and  vassal,  i.  162. 

chancellor — see  CaAMCELLoa. 

feudal,  i.  ib. 

high  steward  of  the  household, 

court  of,  iv.  342. 
high  steward  of  the  university, 

court  of,  iv.  344. 

Lords'  act,  iiL  648,  n. 

house  of,  ii.  358, 373 ;  iii.  420 ; 

iv.  319,  322,  4.50. 
spiritual,  ii.  358. 
temporal,  ii.  359. 
Lordships,  i.  202. 
Lotteries,  iv.  299. 
Lunacy,  commission  of,  iii.  248. 

metropolitan  commissioners  in, 
iii.  247. 

Lunatic  asylums,  iii.  243,  248. 

county,  iii.  243. 
in  genera],  iiL  246. 
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Lonatk  Mrfanas  oumI  be  lioaoMd,  iii. 
H7. 
i.44O;u.ll5,5S0;fiLH3; 

It.  76.  109,  460. 
«hM|mbl«  toaiMffitb,iiLM4. 

bjr.h^llS. 

b^.  I  440. 
m.  245  ;  ir.  76. 
dcoMd  in  oinuna 
wh«m  iv.  76,  460.  461. 
by.  fi.  283. 

_  mate,  hr.  3ML 
THilois  cff  IB.  946. 
Laxury,  lawi  agaiMt,  tr.  SOS,  o. 


M. 


LoVATICf. 
LCSATIC  Abtlcm*. 
lfi«ie,  iv.  237. 
lUnaChaita,L172;u.489;  iT.400, 

492,  D. 
ICi^Mlnlai.  EL  17—53. 

,  writ  ci,  fit.  693,  D. 

oT  bMlavd%  iL  321,  327. 
orefaOdnB,  fi.  320. 
oT  pMr«it%  a.  326. 
«r  wilt,  iL  302,  309. 
oflaUM  o<;  iiL  491,  n.; 
IT.  263. 
ll^Jotm  rtgalia,  n.  496. 
MdnibbiBg,iT.171. 
If  dUiy  op  dM  iaut,  iii.  589. 
Ifdadiriiifalialion  of  pobUe  oOem^  ir. 
219. 
orjojjn««l.   iL 

MaklDM,i.35;  It.  68. 
praUbit%L39;  ir.  68. 
•  pivHfrtd  to  RMBSM  n  qhmbh, 
LM9, 878,874, 879, 883;  iL4S7. 
0.460. 

MdiM  afcuHiomk  or  pNpwM,  iv. 
118. 

iv.  •». 
,  iv.  120. 
ir.  144. 
iojwiM,  iv.  174. 


Mtlicio—  Biitchirf, ! 

ladtr*  to.  W.  174,  •. 
proMcudoo,  aetioQ  for,  ffi. 
479. 
ICah,  tax  on,  iL  581. 
lfaa,iilandor,  i.  96. 
UamJtmmm,  writ  d;  uL  680,  689;  ir. 

89,  n. 
MaiMnbL201,208;  iL  43— 64. 
Maadoa  hooto,  bui]glar7  in,  iv.  147. 

If anrinvbtcr,  IT.  HI. 

involutiUry,  iv.  112. 
puniihment  uf,  it.  113. 
TolnBtarjr,  ir.  HI. 

IfMHnpi,  ir.  128. 
MaonfiKtuie,  potent  for,  ii.  87. 
MiBnfiwtam  certain,  larceny  in  n- 
tpwtof,  IT.  160. 
doirreying,  it.  175. 

Miniimiwiiin  of  riDcini,  L  908,  907. 
Maivbco,Ao,in.S. 
Margaret,  quoea  of  Scodaad,  fi.  445. 
Marino  imanuioe,  iL  173. 
Maritagiom,  L  185. 
Maritime  courts,  ui.  435,  724. 
Marii,  ■oboeribed  to  doodt,  L  457. 
MariwlMidMr,fi.l5,535. 
cfafkortbe.iT.  341. 

u.  107,  123. 

L  115. 


|farqa%  bitora  of,  iL  515. 

MarqiMto,  iiL  3. 

lfmiH^U.279. 

dhpowtinM  bj  tbo  oMoa 

bw,  iv.  206. 
oAet  ol^  pMMfiiV  Mtka,  U. 

655. 
ki  ehivaby,  L  185. 

iBHM««.L19«. 

oTtbo  royal  floBlly,  IL  474. 
piiibaitoddigiWiiB,H.  984 ; 

iT.206. 
Mttl— wHo,L529;  U.S07. 
nfirtvy  oi;  ifi.  859. 
rDyd,W.  I97.B.,917. 

bv.  lIS 
513,.U8. 
II  II  2 
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Married  voam,  diidiiHtiM  of,  ii.  49, 

302. 
Mwahal,  lord,  Ui.  307, 399,435 ;  iv.  329. 
ManhaUea,  court  of,  iii.  444  ;  iv.  342. 
Martial,  courts,  ii.  GOO,  602. 
law,  ii.  ib. 

Mary,  queen,  Ii.  438,  452 ;  ir.  499. 

Maater'a  report,  iv.  29. 

Maitar  and  aervant,  ii.  267  ;  iii.  530. 

in  Chancery,  iii.  4 17,  n. 

of  the  crown  office,  i.  370. 

of  the  IlolU,  iii.  417,  418,  n. 

Matilda,  eroprew,  ii.  445. 
Matrimonial  causes,  iii.  712. 
Matrons,  jury  of,  iv.  4G0. 
Mayhem,  i.  130  ;  iii.  4G9;  iv.  125. 
Mayors,  iii.  193. 

MmI,  adiiheration  of,  iv.  289,  204. 
Means  of  preventing  offences,  iv.  311. 
Measures  and  weights,  ii.  535. 
Medical  jurisprudence,  i.  8. 
Medietate,  jury  de,  iii.  508,  n.;  iv.  345, 
422. 

Meeting-house  act,  iii.  106. 

Members  of  parliament,  ii.  369. 

election  of,  ii.  377. 
privilegesof,ii.  368. 
qualificatiou  of,  ii. 
390. 
Memory  of  man,  period  of,  i.  35 ;  ii.35. 
Menaces — see  Threats. 
Menial  servants,  ii.  270. 
Mensa  et  thtro,  divorce  k,  iii.  311,  714. 
Mensura  Domini  regis,  ii.  535. 
Mercen-lage,  i.  42;  iv.  470. 
Merchants,  custom  of,  i.  54. 

foreign,  protection  of,  ii.5 1 8 ; 
iv.  491. 
Merchant  law,  i.  54. 

seamen,  registry  of,  ii.  605. 
Mercbeta,  i.  100. 
Mere  right,  iii.  480. 
Merger,  i.  203. 
Merton,  statute  of,  ii.  7. 
Mesne  lords,  i.  1G8,  174. 
process,  iii.  564,  n. 
profits,  iii.  678. 


Mttropolitan  commissioners  in  lunacy, 
iii.  2-17. 
police  acts,  iii.  40,  n.;  48, 
n. ;  206,  n. 
magistrate,    power 
ofbailiiiL'.Iv  n05. 
ofm  S. 

•tagecarriag'  > 

Michel'gemote,  ii.  310. 
MicheWsynoth,  ii.  3-18. 
Middlesex, bill  of,  iii.  405,  u. 

quarter  sessions,  iii.  43,  n. ; 
iv.  338. 
Military  causes,  iii.  435,  722. 
courts,  iii.  ib. 
feuds,  i.  107. 
forces,  ii.  595. 
savings  banks,  iiL  234. 
tenures,  i.  176. 
Militia,  ii.  505. 
Millbank  Prison,  iii.  255. 
Miliponds,  injuring,  iv.  175. 
Mines,  injuries  to,  iv.  161,  n.,  175. 

prerogative  as  to,  ii.  563. 
Ministers,  impeachment  of,  ii.  502. 
Minora  regalia,  ii.  496. 
Minority — see  Aoe. 
Mint,  the,  iv.  253,  n 
Misadventure,  homicivii:  u>,  ■..  101. 
Miscarriage,   producing,  iv.   118,  n.; 

128. 
Mischief,  malicious,  iv.  174. 
Misdemeanor,  iv.  55,  57,  36i. 
Misfeasance,  iii.  460. 
Misfortune,  excuse  of,  in  criminal  cases, 

iv.  80. 
Miscellaneous  contempts,  iv.  220. 
Misgovemment,  ii.  500. 
Misnomer,  iv.  378,  403. 
Misprision,  iv.  199. 

of  felony,  iv.  260. 
of  treason,  iv.  190. 

Misrepresentation  or  fraud  in  a  policy, 

ii.  155,  183. 
Mistake,  excuse  of,  iu  criminal  cases, 

iv.  80. 
Misuser,  forfeiture  for,  ii.  42. 
Mitter  le  droit,  i.  481. 
Testate,  i.  ib. 
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Mhtimut,  iv.  »e7 
Mixed  ATtion*.  i 

govcmnt'  ! 

woctijr,  ir.  I6'i. 

wlgrcts  of  prnperty,  ii  2i. 

tiU>. 

ModcK  CO]r  II.  99. 

Modiw  decimandi.  iii.  130. 

rank,  iii.  131. 
Mocrda,iv.  114. 

MoUitcr  nuu)tt«  impotuit,  iii.  171. 
Monarchy,  i.  30 ;  ii.  434. 
Money  bilU,  paating  of,  ii.  37(>. 

of  the  realm,  prerogative  as  to, 
ii.  530. 

oounterfciting  of,  ir.  220. 

fMymeot  of,  into  court,  iii.  578. 
Monk,!.  132;  iii.  110,  n. 
MoQiDoaUi,  oounty  of,  i.  82. 
M«Mpoly.  U.  86;  ir.  215,  291. 
itmn^tHm,  ttetote  of,  ii.  86,  95. 
Monatcn,  L  403. 
Monatrans  d«  droit,  ir.  37, 38. 
Mooatrmrcraot,  vrit  of,  ir.  12,  a. 
Month,  i.  264. 
MoBtnnnita,  ii.  264. 
Morariana,  iii  106,  n ,  603,  n.,  604, 

n. ;  ir.  369,  n. 
Mort  d'aoccatar,  iii  509, 561. 
Mortgage,  L  282,  328;  ir.  10. 

craAtor  in  bankniDtcy,  ii.  21 2. 
iDtercal  on  coknial,  n.  143. 
MoiigagMy  makisg  him  daAodant  \n 

Uliimuiwt,  iii.  674. 
MortMda,  L421;  Ui.  175,  322 

401.  41M. 
Mortawiea.  UL  67.  n.,  147—140 
Mortuo  radio,  catatc  in,  i.  282. 
ModMr-diinth.  L  110;  liL  151. 
MotioD  hy  wajr  of  btarplMider,  iii.  704, 

705. 
MoUooa,  iii.  679.  680;  ir.  33. 
Mortddco.!.  144:  it.  67. 
MonntabMika,  ir.  296. 
Moliar  pniffM'.  i.  404. 
MriUpiMm  oThariota,  ii  r,n. 
MmMp^ eofpontioa  act,  in  I'M 


Mtmicipd  law.  i.  25.  34. 
.Ntuider,  ir.  114-124. 

attempts  to,  ir.  124. 

hjr  Mrjanr,  ir.  116,  n.,  369. 

paroon  u/f,  ir.  467. 

panifhment  of,  ir.  132. 
Mardrum,  ir.  114. 
Muta  canum,  iiL  67,  n. 
Matilaiiun.  L  130  ;  iiL  470 ;  ir.  125. 
Mute,  tUnding,  ir.  252.  394. 
Mutiny  Act,  ii.  600. 
Mutual  protniaea,  ii.  114. 

N. 

Naadam  ratitom,  iii.  522. 
Nattonal  allegiance,  iL  424. 
church,  ii.  54 1 . 
debt,  ii.  586. 
liberty,  ii.  486. 
Nations,  law  of,  i.  34 ;  iii.  736. 

ofleooeaagaiiiol,  ir.  2  4 1 . 
Natiri,  i.  304. 
Natural  liberty,  i.  135. 
life.  t.  129. 
pertona,  i.  330. 
NatnraUmioa,  i.  406;  ii.  431. 
Natora,  goardtaoahip  by,  iL  337. 

Uwof.  LSI;  ir.  241. 
Naral  forvca.  iL  603. 
Narigablcrirera,  injuries  to,  ir.  295. 
Narigalion  acta,  iii.  272,  273. 
Neadiiiittaa,iii.  GOl,  n. 
diaturba  paa,  iii.  M3. 
exaat  regno,  i.  138 ;  ii.  534,  538 ; 

ir.  10,  230. 
injuatb  rexea,  iii.  509,  n. ;  ir.  13,  n. 
tmqtiaa  aoooopto,  itL  660. 
noqoco  aaiaio  qoa  dower,  iiL  ih. 
Necaaaariaa,  H.  303,  S31. 
Noecaaity,  tseuM  ot,  b  crimioal  eaaaa, 

ir.  81. 
Nagativa,  in  eorpocaliooa,  iiL  179. 

hi  tho^rown.  ii.  357,  519. 
NfgKgwwa,  hoaidda  by.  ir.  1 13. 

inkiriaa  by.  iiL  471,  537, 

688. 
la  bdlaa.  tt.  ISl. 
orpdUioflfl0««,iT.37l. 
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NcgolkbiUty  orbillt,  ii.  163. 
ofnotM^U.  171. 

NegodaUe  instniments,  H.  107,  I64> 
170. 

Nflgro  tlaTM,  U.  488. 

Ndfb,  i.  204. 

Newgate,  delirery  of,  iv.  334,  n. 

News,  falae,  qyreading,  iv.  281. 

Newipapen,  in.  310. 

New  trial.  Hi.  624,  627 ;  iv.  432. 

Next  of  kin,  ii.  210.251. 

Night,  house-breaking  by,  iv.  146. 

poaching  by,  iv.  307. 

walken,  iv.  359. 
Nil  capiat,  judgment  of,  iii.  636. 
Nil  dicit,  judgment  by,  iii.  634. 
Nifi  prius,  commission  of,  iii.  424. 
court  of,  iii.  421,  423. 
trial  at,  iii.  588,  591,  n. 
Nobility,  ii.  360, 533 ;  iii.  2— see  Titles. 
Nobleman,  tried  by  his  peers,  iiL  8. 
Nolle  prosequi,  iiL  632. 
Non  assumpsit,  iii.  577. 
Non-claim  on  fines,  i.  521. 
Non  compos — see  Lunatics. 
Non-conformists,  iii.  163;  iv.  234. 
Non-conformity,  iii.  102. 
Non  est  factum,  iii.  423. 
Nod  est  inventus,  return  of,  iii.  568; 

iv.  20. 
Nonfeazance,  iii.  460. 
Non  ofaatante,  clause,  i.  427 ;  ii.  491 ; 

iv.  467,  509. 
Non  obstante  veredicto,  iii.  629. 
Non  pros,  iii.  667. 
Non  residence  of  clergy,  ii.  84,  85. 
Nonsuit  of  the  plaintiff,  iii.  619. 
Non  sum  informatus,  iii.  634. 
NooHuer,  forfeiture  for,  ii.  42. 
Norman  Conquest,  i.  355  ;  ii.  444 ;  iv. 
482. 
isles,  i.  96. 
jurisprudence,  i.  44 ;  ir.  483. 

Note  of  a  fine,  i.  518. 
band,  ii.  171. 


Not  gnfltjr,  plea  of,  iii.  577 ;  iv.  407. 

entering  for  priaoocr,  iv.  S96. 
Notice  of  trial,  iii.  592. 

to  quit,  i.  272. 
Novel  disseisin,  iii.  561. 
Novds  in  tba  civil  law,  {.  62. 
Nudum  pactum,  ii.  113. 
Nulli  nrgabimus,  8cc.  rectum  vel  jus- 

titiam,  ii.  491  ;  iv.  492. 
Nullum  tcmpus  occurrit  regi,  ii.  504. 
Nul  tiel  record,  plea  of,  iii.  583. 
Nunc  pro  tunc,  judgment  entered,  iii. 

635. 
Nuncupative  will,  ii.  235. 
Nunquam  indebitatus,  iiL  577. 
Nunery  grounds,  injuring,  iv.  175. 
Nurture,  guardianship  for,  ii.  337. 
Nuaance,  iii.  499,  503. 

abatement  of,  iii.  360. 

as  to  corporeal  hereditamenta, 
iii.  499,  500. 

as  to  incorporeal   heredita- 
ments, iii.  .501. 

common,  iv.  294. 

remedies  for,  iiL  502. 

O. 

Oath  against  bribery,  ii  398. 

by  members  of  parliament,  ii.  366. 

coronation,  ii.  418. 

ex  officio,  iii.  720. 

of  abjuration,  allegiance  and  su- 
premacy, iL422;  iiL  20,  106; 
IV.  227. 

of  fealty,  i.  164,  170. 

of  jurymen,  iiL  (U)2. 

of  witnesses,  iii.  (iUO. 

profane,  iv.  235. 

refusing  to  take  proper,  iv.  227. 

unlawful,  iv.  ib. 
Oblations,  iii.  146,  710. 
Obligation  of  human  laws,  i.  38. 
Obligor  and  obligee  of  a  bond,  ii.  157. 
Obstructing  process,  iv.  253. 

Occupancy,  title  by,  L  143,  148,  415; 

II.  78. 
Occupation,  qualifying  as  a  parliameni- 

ary  elector,  ii.  380,  381,  385. 
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I93. 
(Eeoooay,  bw«  of  toctal,  tit.  165. 

Otkmhn  trwdm  and  1— iiiihKwM,  hr. 

395. 
Oflea,  dcAnidoa  o(,  iii.  18. 

feond,  ir.  41. 

how  coafemd,  iii.  19. 

how  Ibrfdtrd,  iii.  20. 

iaqoMt  of,  ir.  40. 

oftnMt,iu.  18,19. 

nioMtarial,  iii.  18. 

Bot  •  iMMOMBt,  whoo,  iii.  18,  D. 

rcfttdBg  to  Mnrc,  iv.  307. 
OOoCTi,  orTMl  bjr,  ir.  354 — 362. 
killiiig.iT.120,  193. 
oftUU,  ii.  480. 
OflkM  sod  ■wwioin,  daties  on,  ii  586. 

cvMDai«CbjrerowB,iL  5S4. 

0«dd  Mi^iiiin,  jL  201. 
OM  Btfby  iiiMiimi,  ir.  334,  a. 
OI«a,h«iflf,SL726. 
OpMitaf  i^  iL  300. 

pitadiiiga,  iii.  60S. 
OppmMon  by  jodgca,  ir.  272. 
0|iiidcw,  iii.  64. 

Oidiafda,  injavJM  to,  tr.  175,  B. 
Oidfld,  that  hjr,  ir.  409, 481, 402. 
(Mm,  holy.  iH.  55.  78. 

ia  eooaetl,  iu.  157,  290. 
OrdioaaeM,  holy,  rtriliiig,  ir.  234. 
Oidharf  eoBrajuMM,  I  466. 
OiiBiiMin  of  pailiaaMBt,  H.  359. 
OidiaiHy,  il  390;  fil.  68,11. 
OrAnadoo,  iH.  55,  78. 
Oiw,  ilMliBg,  ir.  161,  B. 
Origin  of  property,  till. 
Original  writ,  iii.  iOi. 

ia  dower,  iii.  658. 
m  ^navi  mpanii(  n.ooi  • 
Ofphaai^  OMrt  ttt  n.  343. 

,  dower  ad,  1353, 359. 

r.iU.486.493. 

tevMr  rMBMHa  fw,  n.  486. 

of  dMttab  fval,  BL  4M.  4M. 

of  Um  vaaBoUy  tSL  483, 486. 

Ibr,  in.  493. 


L  183 :  ir.  38. 
Outiagoa  ia  couila  of  JoaHoa,  Ir.  3S1 . 
Out  of  court,  wbon  pldattf  ia,  tt. 

573,  n. 
Outlawry, ii.  491 ;  iu.5M:  ir. 386,887. 
who  cxcawlad    Irnb,    iiL 

568,  B. 
rtranal  of,  iu.  570 ;  ir.  388. 
Oranaen  of  th«  poor,  iiL  200, 210. 
Orert  act,  ir.  73. 

tn  oonapiracy,  ir.  366. 
in  traaMn,ir.l87, 188, 373. 
aridanea  <<  ir.  188,  n. 
OwUng,  ir.  291,  n. 
Oyer,  ui.  576. 

Oyer  and  trrminar,  nommiMinB  0^  iL 
424. 
couru  of,  ir.  332. 
Oyai^  aaaning  of,  ir.  408,  n. 
Oyatan^  atoaUng,  ir.  161,  n. 


P. 


Paina  and  peaaltiaa^  act  to  iaflict,  ir. 

319. 
Pais,  oonrayancea  in,  L  467. 

trial  per,  iii.  587. 
PlUaee  oourt,  iii.  444. 
Pklalina  eountiea,  i.  120;  ir.  498. 

coutta  in,  iii.  446^  447. 
PMaphleta,  EL  313. 
Pkndact^i.  11,61. 
Panel,  iiL  590;  ir.  425. 
Ptipal  eBcnndUBeBia,  ir.  304 -"SOv. 
PapMaa  eoda^  L  61. 
FniaC  lifii^  rigl^  to  praaait  to,  ffi. 

PkpiBla,Taliafo<;  iiL  109, 110. 

HaaMM  lalaliiv  to,  ir.  197,b. 
PteMBOBBi,  lavd,  L 174,  303. 
Parapharaalia,  iL  803. 
PararaO,  taBant,  i.  174. 
PlweMHW^  L  819. 

PMdaa,  iL8S7:  ir.  406, 438, 461, 468. 
ir.  468. 

ai,  ir.  468. 
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Pardon  for  discovering  •ceompUcM,  it. 
398. 
not  plendable  to  impeachmrnt, 
11.608;  iv.  322,  46.3. 
Pardoning,  prcrogatire  of,  ii.  527 ;  W. 

461. 
Parens  patrtn,  ii.  528. 
Parent  ii.  314  ;  iii.  538,  540. 

Par» .  17. 

ParUh,  1.108. 

apprentices,  ii.  272. 

Parish  clerks,  iii.  92. 

distrirt.  iii.  l.'i.l. 

Park,  ii.  21 

Parkhurst  I'nson,  m.  255. 
Parliament,  ii.  317  ;  iv.  319,  495. 
ntof,  ii.  411. 
of,  ii.  351. 

cil^^ulllll<lll  of,  ii.  413. 

disuse  of,  iv.  504. 
duration  of,  ii.  414. 
high  court  of,  iv.  319. 
law  of,  ii.  364. 
privileges  of,  ii.  368,  412. 
prorogation  of,  ii.  412. 
rolls,  ii.  406. 
Parlianiojitarv  impeachment,   ii.  502; 
IV.  319, 320,  n.,  426, 
461—469. 
pajMjrs,  printing^",  ii.  372. 
Parochial  relief,  principle  of,  iii.  201. 
Parol  assignment,  ii.  104. 
contracts,  ii.  108. 
demurrer,  iv.  2,  n. 
evidence,  iii.  604. 
the,  a  term  for  the  pleadings,  iii. 
571. 
Parricide,  iv.  123. 

Parson,  iii.  70  —  88. 

liow  deprived,  iii.  86 — 88. 
method  of  becominp,  iii.  77. 
why  so  called,  iii.  70. 
Pars  rationabilis,  doctrine  of,  ii.  227, 

228,  254. 
Partiality  of  judges,  iv.  272. 
Partial  loss,  ii.  178. 
Particular  estate,  i.  290. 
lien,  ii.  132. 

of    plaintiff's    demand,    iii. 
574,  n. 


Particttlar  tenant,  alienation  bj,  i.  429. 
Parties  to  a  deed,  i.  449. 
to  a  fine.  i.  520. 
ParttUon,  i.  316,  322,  327,  479. 

deed  «»f,  i.  47R. 

writ  7 

Partners,  ren, 

iii.  532;  iv.  lu. 
Partnership,  ii.  150;  iv.  10. 
Passengers  in  merchant  vessels,  iii.  304 

—306. 
Passive  tntsts,  i.  343. 
Passage,  game  of,  iv.  297. 
Passports,  ii.  517;  iv.  243. 
Pasture.  ''.  ii    f. 

Patent;:  !     1. 

letters,  i.  571. 
right,  ii.  72,  86. 
rolls,  i.  571. 
Paternal  line  preferred  to  maternal,  i. 

379. 
Patronage,  disturbance  of,  iii.  514. 

remedy  for.  iii.  5 1 6, 661 . 
Patterns,  copyright  in,  ii.  99. 
Pauperis,  suing  in  forma,  iii.  640. 
Paving  acts,  iii.  260. 
Pawnbrokers,  ii.  124,  148. 
Pawns,  ii.  129,  130. 
Payment  of  money  into  coart,  iii.  578. 
where  presumed,  iii.  556, 
614,  n. 
Peace  and  war,  prerogative  as  to,  ii. 
513. 
breach  of  the,  ii.  526;  iii.  461 ; 

iv.  377. 
cl-i  -'••'■".  iv.  337. 
c  f  the,  iii.  424. 

jiu  . ilie,  iii.  37;  iv.  336 

— 346 — (see  JosTices  of  the 
Peace). 
public  offences  against,  iv.  273. 

Peculatus,  iv.  219. 
Peculiars,  court  of,  iii.  431. 
Pedigrees,  iii.  724. 
Peers,  ii.  359,  373,  477. 

house  of,  ii.  358,  373;  iii.  420; 
iv.  319,  322,  456. 

how  created,  iii.  6,  533. 

how  deprived,  iii.  10. 
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PMn,  pririU||M«r.  Uuft;  M6,  n.;  tr. 

313.333,340,437,11. 
P»tiM  fofle  et  durv.  ir.  395. 

Fmui  fUtntM,  L  M. 

■eUanoa,iu.  535. 

PtoialtiM,  eootiaeta  Mcorad  by,  u.  1 57. 
FMahy  oTa  boMl,  H.  157. 
Penance,  comiitatka  of,  iv.  205. 
P«Ml«it«  Hi*,  •dMlnfaCratioo,  iL  237. 
PMMiooi,dBtiM<iD.ii.58<. 

from  the  crovn,  iL  534. 
from  foreign  princn,  iv.  229. 
Fennoncra,   excluded  from  Uoom  of 

Cominwia,  U.  392. 
PMitflaTiDt  priaoo,  iii  255. 
Poopb,  nktion  of  MTereign  to,  ti.  4 18. 
Per  eapHa,  diitribation,  ii.  253. 
Peiemptofy  diallenge,  ir.  423. 
mandamuc,  iii.  683. 
pIcM,  iii.  57G. 
PcrfMlios  of  the  king,  ii.  501 . 
Pwfauianoo  of  contract,  ii.  1 10. 
■pecific,  iv.  10. 

Peijorj,  IT.  287. 

•rideoot  reouired  to  coorict 

oC  IT.  427. 
in  capital  caiet,  iT.   118,  n., 

389. 
■■botnation  of,  it.  288. 

PkmMTt  wMto,  Ui.  507. 

Por  my  et  per  tout,  teiaio,  i.  31. 

Por  pdo  (MO  Jvur,  TauL  ar),  iii.  587. 

PMpdnal  curate,  iii  78. 

PMpaliMlfciii  of  UrtiaoBy,  ir.  12,  IS. 

PMMWHPB,wi%l0IM,iL  97. 

a,  irinioa  to.  iii  488. 
ofciew  afaio«t,  iT.  95. 
ttaaHof  flmn,  iT.  187. 
1  MlioDa.  Ui.  495,  488. 
ebMtok,ii.88;  ir.  154. 
goods,  iT.  154. 
Bborty.  ri^ht  of,  L  139. 
property,  li  05. 

in  action,  ii.  74. 
In  poHoarion,  ii.  73. 
nnmborof  ownort  in,  B. 

78. 
MMBOty  of  iaiofoit  in, 
^7i. 


Pmonal  propvty,  timo  of  orioywal 
in,  ii  75. 
title  to,  ii.  78. 
byaangnm<nt,ii.  104. 
by  bankroptc^,  ii  1 89. 
bv  contract,  iL  108. 
!  100. 

1  n,  ii.  88. 

I.'.  .i...v.-i,<v.ii  213. 
I.;  .,  n;:..u  y.  ii.  78. 
:  !    ,..lii;illil- 

'_'  'J  •  > . 

rigiiu,  I.  i_'o  ;   m.  I<"S 
•ecurity,  right  of,  i.  1 '-".». 
things,  i.  156. 

PMMiiation,  &lw,  obtaining  money  by. 
It.  181. 
in  courts,  it.  250. 
of  owner  of  stock.  It.  182. 
of  tho  master  of  a  senrant, 

iT.390. 
of  roters,  it.  ik 

Per  stirpes,  distribotioo,  ii.  353. 

Petition  de  droit.  It.  37. 
of  appeal,  iT.  32. 
of  right,  u.  489;  iT.37,505. 

Potitiooing  creditor,  ii.  199. 

crown  or  parliamoni,  H.  499. 
tumultuous,  iT.  279. 

Petitt^  in  chancery  practieo,  ir.  83. 

PMit  Ureeny,  It.  159. 
asrioanty,  i.  198. 

iT.  123,  124,  184,  n. 


^y^.-^^^r- 


Pews,  iii.  114. 

Phyiidana,ifl.335,338;  it.  117. 
Pt^age,  IL  18 

eourt  of,  iii.  438 ;  It.  34 1 


Ptgoono,  steaHac,  iT.  181,  n. 

tUM^  n.  89. 
POlovy,  hr.  386,1k,  270,  B.,  439,  n. 
Pllotego,  laws  relating  to,  UL  184,386 
Pin  money.  U.  30o 

Piracy,  It.  245. 

of  works,  II.  vt  ;  IV    '•' 

Piseaiy,  oosamoo  U,  ti.  9. 

Piu  far  lgMi«  niMK  If.  aoft. 
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Pisloff  tb«  oob,  iL  540^  n. 

Flaeemen  excluded  rrom  the  hooM  of 
commoiu,  ii.  392;  iv.  509. 

Flaen  of  public  amuaetnent,  iii.  324. 

TU^uii,  W.  137. 

Plague^  proviaioBS  mpecting,  iii,  289. 

TUxnt*,  iii.  393,  521,  060. 

PlaQta,  fruits,  &c.,  injuries  to,  iv.  175. 

stealing,  iv.  101,  n. 
Plea,  dilatory,  iii.  576. 

in  abatement,  iii.  ib. ;  iv.  403. 
in  bar,  iii.  576,  607. 
in  bar  of  execution,  iv.  460. 
in  equity,  iv.  21. 
in  suspension,  iii.  570. 
of  benefit  of  clergy,  iv.  400,  n. 
of  not  guilty,  iv.  407. 
of  sanctuar}',  iv.  400,  n. 
■pecial,  iii.  577. 
to  an  indictment,  iv.  394. 
to  tbe  jurisdiction,  iv.  400. 
Pleading,  special,  iii.  572. 
Pleadings,  iii.  571—581. 

formerly  in  law  French,  iii. 
571,  n. 
Pleas  concluding  to  the  country,  iii.  580. 

of  the  crown,  iv.  53. 
Pleasure  of  the  kirn?,  its  meaning,  iv. 

200,  201. 
Plebiscita,  i.  61. 

Pledge,  estates  in,  L  282. 

in  wager  of  battle,  iv.  414. 
of  goods,  ii.  129,  130. 
Plegii  dc  prosequcndo,  iii.  521. 

de  rctomo  habendo,  iii.  ib. 
Plena  probatio,  iii.  008. 
Plenarty,  iii.  663. 
Plenb  administravit,  ii.  248. 
Plenum  dominium,  i.  469. 
Ploughbote,  i.  269. 
Plowden,  i.  50. 
Pluralities,  iii.  86. 
Pluries  capias,  iv.  387. 

habeas  corpus,  iii.  699,  702. 

writ  of  summons,  iii.  507. 
Poaching,  ii.  82. 

by  night,  iv.  307. 


Pdcket  picking,  iv.  164. 

•heriff,  iii.  23. 
Poiaooiog,  iv.  116,  125. 
PoUciea  <^aHurance,  ii.  172;  in 
court  of,  iii 
Political  or  civil  liberty,  il  487. 
PoU,  deed,  i.  447. 
Polling  at  elections,  ii.  395. 
PoUa,  challenge  to  the,  iii.  597. 
Polygamy,  ii.  281 ;  iv.  300,  n. 
Pondus  regis,  ii.  535. 
Pone,  iii.  393. 

per  vadioa,  procew  of,  iiL  666. 
Poor,  iii.  199,  220. 

casual,  iii.  211. 

chaigeable,  iii.  ib. 

paMine  of,  iii.  214. 

rate,    i.    112;    iu.    216  —  219, 
220,  n. 

relief  of,  iii.  215. 

settled,  iii.  211. 

who  compelled  to  maintain,  iii. 
218. 

Poor  law  amendment  act,  iii.  205. 

commissioner'   •■■   ■'■ 
Poor  laws,  i.  131. 

Popery,  declaration  against,  by  sove- 
reign, ii.  420. 
history  of  its  encroachments, 
iv.  204—209,  497. 
Popish  parent,  ii.  322. 
Ports  and  havens,  ii.  521 ;  iii.  282. 
Poaitive  evidence,  iii.  613. 
Poaae  comitatus,  iii.  26. 
Poasessio  fratris,  i.  388. 


ion,  actual  right  of,  iii.  488. 
apparent  right  of,  iii.  487. 
estates  in,  i.  289. 
naked,  iii.  487. 
property  in,  ii.  73. 
writ  of,  iii.  671,  674. 
Possibility,  i.  216. 

of  reverter,  i.  229. 
upon  a  possibility,  i.  303,  n. 
Poatea,  iii.  623. 
Postfine,  i.  517. 

Posthumous  children,  i.  130,  305. 
Postman  and  tubman,  iii.  387,  n. 
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FHMMiptitl  MttkiMnt,  U- 308. 
I^H  oOet,  Luwniaa  io  ivlatka  to,  hr. 
171. 
IWtBM  fr««>i  M.  Ml. 
PolRitb  propinqaa,  i.  908. 
rbwd.  Hi.  370. 
Ponndagc  fcM,  iii.  <M9.  n. 
Foond  bmch,  io.  309. 
PtowdikM,  iiqarin  to,  iv.  178,  n. 
FtovOT*.  L  310,  505,  501. 
F^bf'tkws.LOl. 
r^acfat  in  eomnoo  retiorcric*,  1 524. 
^ta  faM,  I.  510. 

tMMBt  to  the,  i.  525, 520, 527, 
535. 
Pnidial  titbea,  itl  123. 
Pnnnunir«.  ii.  3r>4:  iii.  03, 90,0.,  701 ; 
iv.  202—218,490. 

Pmtor,  i.  01  :  iu.  410. 

fidci  commi»«iu«,  i.  330. 
PrcMdence  at  the  her,  iii.  387,  n. 
mnt  of,  it  534. 
w  royal  &iniljr,  ii.  473. 
patent  &t,  iii.  387. 
table  U,  iii.  13,  n. 
r>«eaJt  eoaditkm,  i.  m. 

H. 


riMJilint  of  tlw  mmdit  H.  480. 
PNae.  fibcrty  of.  Hi.  307;  ir.  384. 
Praemf,  ii.  004. 

orkw,iiL803,n.,014. 


Precept  §B€ 

Pi«<ontraet,a.280,  381. 
Pie  ■inptioB,  iL551. 
PngMMj.  plaa  oC  iv.  459. 
PMBier  iMJcaBt,  B.  387,  n. 
Fk«niMaradeMl.L449. 
iv.  118. 


Pwngwdfi^  CBBtempte  «|PiM^  iv.SS9. 

wyyrwan,  n.  w#. 

Ml^\338;ifi.43f. 

of  crown,  it  484,  007— 
^        600:  iv.  490,  501. 

write.  iiL  081. 
Pre«^ip4loi^U.84.47.     ^  ^  ,^ 

||JtotioaMle,iLS7. 
PnMBttliw.iM.78;  ir.307. 
Piieeiittlri  mHvmmm*,  iiL  81,  lift. 

«ruEor3Mg«,iLi86. 


Pmampdea  evidaBee,  UL  014. 

beir,i.358. 
PrtMioea.  frba,  it.  183,  398. 
Ptctcnder,  treMom   relatinf  to,    hr. 

197.  n. 
Pvrrentioo  oroAhioei,  ie.  311. 
Prieet.  iii.  55,  7S. 
Prima  precce,  iii.  04. 
Primaria  ocdecia,  i.  110. 
Primary  eonvayaDeea,  L  479. 
Primar  fine.  L  510. 

anaim  1 181, 195. 
Primilis.  iL  548. 
PriaoMailare,L371;  iL437;  hr.481, 

488. 
PrineeorWalee.  il  471. 
Prinoea  of  the  blood  ro>-al,  ii.  473. 
Princees  royal,  iL  471. 
Principal  and  awiwary,  it.  87-94, 
393. 

aikdH«>t>>^117>  *2^ 

and  aorety,  ii.  155. 

in  aecond  d^ree,  ir.  88. 

.^Arinting,  iii.  307. 
Ptinte,  oop}Tight  in,  ii.  99. 
Priore,  ii.  358,  n. 
Priei^orwinea,il570. 
Prim,  bi«Mh  cl,  itr.  98,  355. 
PriaaM,  iiL  349-350. 
PliagMn,  UUi^  to  pravMt  aMip^  ir. 

98. 
Prirata  aal  oTpMUaoMBt,  L  87, 508. 
pinoaa,  anaat  bv,  iv.  859. 
SdatkNM,  rightaK  L  138;  iL 

307. 
wayi,  ii  10. 
Prieatoar,  IL  518. 
Priviaa  to  a  iaa,  L  530. 
PriTila|adplaaea.iv.3&S. 

;akiM«a,  L  175.  310. 
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PririlcgM  of  parliament,  ii.  3G8,  412. 

PriTil^ium  clericals,  iii.  9,  n..  57,  n., 

60;  iv.  I'll,  I'Ofl,  436. 

property  proplvr,  ii.  72,  83. 

Privity  ofetUtc.  i.  480. 

Privy  council,  ii.  470;  iii.  425,  432. 
cotinctlliira,  ii.  480. 
ptirte,  ii.  591. 
•eal,  i.  571 ;  ir.  197,  466. 
•igiict,  i.  671  ;  iv.  197. 
tithe*,  iii.  127,  n. 
verdict,  iii.  620,  n. 

Priie  commiuion,  ii.  80 ;  iii.  436, 726. 

fight,  iv.  27C,  n. 

of  war,  iii.  l.'jn 
Probate,  ii.  237. 
Procedendo,  writ  oi,  ui.  i.^,  (i81. 
Prooeedings  in  an  action,  iii.  564,656. 
in   particular  actions,   iii. 
057—078. 
Process,  i;i.  564;  iv.  386. 
Prochein  amy,  ii.  334. 

Proclamation  by  crown,  ii.  527;  iv. 
499. 
in  outlawry,  iii.  569. 
of  summons,  iii.  C58. 
Proclamations,  fine  with,  i.  518. 
Pro  confesso,  iv.  20. 

falso  damore,  amercement  for,  iii. 

363. 
rat&  itineris,  ii.  186. 
Proctors,  iii.  384. 
Prodigals,  ii.  532,  n. 
Producing  miscarriage,  iv.  1 18,  n.  128. 
Profanation  of  the  sabbath,  iv.  239. 
Profession,  religious,  i.  132.  i 

Professions,  laws  relating  to,  iii.  325  ' 
—335.  ; 

ProfiU,  ii.  2. 

in  alipno  solo,  ii.  3. 
mesne,  iii.  678. 

Progress  of  the  law  at  diflferent  periods, 

iv.  473. 
Prohibited  degrees  in  marriage,  ii.  284. 
Prohibition  to  leave  the  realm,  i.  139; 
ii.  524,528;  iv.  19. 
writ  of,  iii.  685 — 689;  iv. 
12,  n. 


Promise,  ii.  108.— See  Cortbact. 
ProaiiaM>ry  note,  ii.  171. 
Promulgation  of  laws,  i.  27. 
Proofs,  iii.  604. 

Property,  demanding  with    mi>na(-i>< 
iv.  167. 

in  action,  ii.  7-1 . 

in  possession,  iii.  73. 

injuries  to,  iii.  482,  519. 

offences  against,  iv.  141. 

origin  of,  I.  141.. 

per  industriam,  ii.  68. 

personal,  i.  63. 

propter  privilegium,   ii.  72, 
83. 

»■'*'"""  '"ipotentiffi,  ii.  71. 
I,  ii.  83. 

I  --, i-i. 

righuof,  i.  120,  141. 

tax,  ii.  586,  n. 

Prophecies,  pretended,  iv.  281. 
Proprictatc  probanda,  writ  de,  iii.  522. 
Prorogation  of  parliament,  ii.  370, 411. 
412. 

Prosecution,  expenses  of,  iv.  433. 

malicious,  iii.  479. 

several  methods  of,  iv.  368. 
Prosecutor,  public,  ii.  526. 
Protector  of  the  settlement,  t.  237, 533. 

of  the  realm,  i.  498. 
Protest  of  bill  of  exchange,  ii.  167. 

of  peers,  ii.  374. 
Province,  i.  108. 
Provincial  constitutions,  i.  63. 
Proving  a  will  in  chancery,  iv.  13,  n. 
Provisions,  papal,  iv.  207. 

unwholesome,  selling,  iv.  294. 
Proviso,  trial  by,  iii.  593. 
Proviaors,  statutes  against,  iv.  210. 
Proxy,  voting  by,  ii.  374. 
Pubertas,  iv.  74. 

Public  act  of  parliami III.  i.  u/. 

appointmentJi,  sale  of,  ii.  101. 
carriages,  iii.  295—302. 
companies,  iii.  181 — 183. 
funds,  ii.  588. 
houses,  iii.  314—320. 
officers  of  joint  stock  banks,  iii. 
41. 
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Public  rifrlkte.  i-  IMi  tL346. 
020,  n. 

■  ». 

I'ubhcaUQU  ul  acpoddoas,  iv.  26, 27,  n. 
oTvill,  1.554;  iL  236. 

Pttcrilia,  W.  74. 

Pafan*  jodgM,  tit.  402,  403. 

Pttniihmctit,  iv.  61.  439—445. 

capital,  L  \M;  iv.  60,  63, 

71,0.,  445. 
end  of,  IT.  64. 
measure  of,  iv.  65. 
power  of,  ir.  61 . 
mitigation  of,  bj  the  crown, 
i».  472. 
Pur  autre  ria,  tcoaot,  i.  239,  310,  415, 
418. 

t,  i.  355. 

title  bjr,  i.  398. 
r,  deaeent  from  the,  i.  359, 
360. 
INndiaaiiig  and  eelling  tttlea,  L  437 ; 

hr.264. 
Pure  vinctiage,  i.  175. 
Purgation,  iii.  720;  iv.  409,  436,  o. 
Puritani,  iii.  103. 
Porlieoe,  iL  19. 
PufywBluft,  iv.  295,  D. 
Pttne,  privy,  it.  591. 
IVinreyaoca,  iL  551. 
Pttnta  Idieta.  ii.  529. 
PutaUva  Miar,  it  327. 
Potting  iB  fiear,  iv.  165, 166. 


QoadrapBcaoo^  fSL  580,  o. 

Qnakar,  aMwrii^  oi;  ii.  291. 

maadBga.  iv.  228. 
Qoakan,  MoraviaDa.  and  Sapantiila. 

afllmiatioa  bj,  iii.  106,  n.,  609; 

D.604,  n,  700;  iv.  369,  n. 
Qnalifieation,  fonaar,  aa  to  gaoM,  iL  81 . 

W.  194.  196. 
orjtn«n,ia.59S,M9. 


Qualiftoitfoa  of  jueliQaB  of  tba  paaoa, 
UL41,42. 
of  members  of  booaa  of 

common*,  ii.  390. 
of  parliamentary  ekelen^ 
ii.  377. 

Qndtted  fcaa,  i.  225. 

property,  ii.  68,  73.  131. 

Qaaatam  meruit,  ii.  111. 
valebant,  ii.  ib. 
QaanmUna,  BL  290,  293 ;  iv.  293. 

the  widow'i,  i.  253. 
Quare  cUunim  fregit,  iii.  495. 

impedit,  iii.  118,  460,  516, 552, 

661 ;  iv.  39. 
incumbravit,  iii.  661,  n. 
noo  admisit,  iii.  665,  n. 
Quarrelling  in  church  or  churchyard, 

iv.  277. 
Quarter  seauons,  iiL  43 ;  iv.  335. 

adjourned,  iv.  336,  n. 
borough,  iii.  195. 
couru  of,  iv.  335. 

Quashing  a  declaration,  iii.  576. 
an  indictment,  iv.  389. 
Qnasientail,  i.  417. 
Que  estate,  praseribing  in,  iL  36. 
Queen  .\nn'fl  bounty,  iL  550;  iiL  112, 
160,  161. 

consort,  it.  465. 

dowager,  ii.  471. 

coUTii-  467. 

bar  attorney  and  solicitor,  ii. 
466;  iii.  387. 

regnant,  ii.  465. 

■hooting  at  the,  iv.  201 . 

And  see  KiRo. 
Quaao's  bench— aee  Kino's  saMcii. 
Quean's  erkUnca—aaa  Kiko's  bvi- 

»MCB. 

Quean's  prison,  iiL  254. 

QnaalloB,  the,  iv.  396,  n.— eee  Toa- 

TUBS. 

Qui  tarn  actions,  iiL  536 ;  iv.  379. 
Qnin  emploraa,  statute  of.  '    "T  ?33, 

n.;  iv.494. 
Qaiek  with  aUM,  W.  46u. 
Quiat  an)ayant.  L  465. 
hr.  888. 
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Quit  renU,  H.  27,  47. 

Quod  recuperit,  judgment  of,  iii.  636. 

Quo  minua,  iii.  400,  o. 

Quorain,  iii.  40 ;  iv.  333. 

Quo  warranto,  iii.  188,  689;  iv.  30,  n. 
limitation  of,  iiu  693. 


Rabbits,  U.  21,  71,  83 ;  ir.  156,161,  o. 

307,  308. 
Rack,  the,  iv.  396,  n. — tee  Torturb. 
Rack  rents,  ii.  27. 
Railways,  tli.  300—302. 
Rank  modus,  iii.  131. 
table  of,  iii.  14. 
Rape,  iv.  130. 

evidence  in,  iv.  133,  134. 
in  Sussex,  i.  118. 
Rapina,  iv.  165. 
Rasure  in  a  deed,  i.  461. 
Rate,  churcl),  iii.  91. 

poor,  iii.  216—219. 
Rationabili  parte  bonorum,  de,  ii.  227, 

252,  254. 
Ravishment  of  children,  iii.  538,  n. 
of  ward,  iii.  539. 
of  wife,  iii.  536. 
Binding  in,  by  incumbent,  iii.  81. 

of  deeds,  i.  456. 
Real  actions,  iiL  459, 486. 
chattels,  i.  262. 
things,  i.  156. 
Realm,  prohibition  to  leave  the,  L  139; 
ii.  524,  528;  iv.  19. 
prohibition  to  send  subjects  out 

of,  iv.  216. 
recal  of  subjects  to  the,  \L  524 ; 
iv.  230. 
Realty,  i.  156. 

Reasonable  part,  doctrine  as  to,  ii.  227, 
228,  252,  254. 

Reassurance,  iL  175. 

RebdUon,  commissioD  of,  iv.  20,  n. 

Rebutter,  iiL  579. 


Recaption  or  reprisal,  iii.  358 ;  iv.  434, 

n. 
Receiving  stolen  property,  iv.  ITS. 
RectUis  in  a  deed,  t.  449. 
Rcdained  animals,  ii.  68,  70. 
Raoogmsaiioe,  ii.  187 ;  iv.  312. 
forft'iture  of,  iv.  .. 

315. 
in  nature  of  statute  sta- 
ple, i.  286. 
of  bail,  iii.  571,    048, 

727. 
on  filing  an  informatloD, 
iv.  383. 
Recompence  in  value,  i.  525. 
Record,  i.  47  ;  iii.  383,  584. 

amending,  iii.  617,  n.;  iv.  429. 
conveyances  by,  i.  568. 
courts  of,  iii.  383. 
debUof,  ii.  187. 
entry  on,  iii.  632. 
trial  by,  iii.  583. 

Recordari,  writ  of,  iiL  666 

Records,  stealing,  destropng,  falsifying, 
&c.,  iv.  161,  n.,  249. 

Recovery,  common,  i.  234,  424,  524. 
in  value,  i.  525. 
of  copyhold,  ii.  59. 
roll,  i.  524. 

Recreant,  proving,  iv.  415. 

Rector,  iii.  70. 

sineoue,  iiL  76. 

Rectorial  tithes,  iii.  70,  126,  127. 

Recusants,  popish,  iii.  103. 

Recusatio  judicis,  iii.  597. 

Reddendum  of  a  deed,  i.  450. 

Redemption^  equity  of,  i.  284;  iii.  551. 

Reditus  albi,  ii.  26. 

capitales,  ii.  27. 
nigri,  ii.  ib. 
quieti,  ii.  ib. 
siccus,  ii.  26. 

Re-entry  on  land,  iii.  359. 

Reference  to  the  master  in  chancery, 
iv.  29. 

Reform  act,  ii.  386. 

of  the  law  in  modem  times,  iv. 
510—512. 
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protetUBt,  19.09.  100; 
iv.  407. 

Rdbriog  to  bury  Um  imi,  hr.  306. 
to  take  tlw  oalba,  ir.  237. 
to  iaatitalo  •  dvrk,  ui.  78. 
to  MTTtapttblic  olBce,  iv.  307. 

R«gvdMt,  viDcnw,  i.  203. 
Riftfd,  eomt  of,  m.  439. 
B^gim,  iL  498. 
R«giani  mi^Mtattm,  i.  83,  n. 
BighUM  gmuO,  m.  330. 
llighliMi  of  Attfieti^  uL  ik. 
BMirtnlioa,  dril  aathod  oT,  iu.  349— 
354. 
oeclwuwtkd  method  of, 

at  347—349. 
of  birtlw,  iii.  350. 
of  coQTC^ancoa,  i.  5tf7. 
ofcopynght,  fi.  96. 
ofde^K«,ui.  352. 
ofrl«clon,U.  381. 
of  jadgMOOta^  iii.  637. 
of  iMrriiCW,  ifl.  SSS. 
of  Hwtdwnt  wi—n,  u. 
005. 
Rcgmnt,  qoMH,  iL  465. 
Bmm,  M  oxoot,  L  138;  iL  524,  538; 

h.  19.  330. 
RagraliBg.  ir.  391,  a. 

7,  IB.  74,  B. 
hr.31. 
R^ifakUr,  UL  379. 
Edatiao  hmrk.  to  b«ikf«ple]r,  tt.  307. 
It   IbiftilHii^  hr.  447, 
453. 

ioi;iU.S57. 

ri^  ia  private,  fi.  367. 
B«btar,itL690;  hr.  34. 

RoliMi^  ■illiiiiion  at  InrnninrTtl  be- 
rttftnacatibjr.ti.  41. 
ofeMiMofaetioB,iiL577. 
oflaa^  1479,495. 

Bifid;  tmUt,  I  165.  179.  194;  W. 
485,  487.  488. 
pwodiU.  law  oC  UL  301,  315. 

BoBgloa,  dhMM  ^aiad,  It.  331 . 
RiUgioaiboaMi,  L  330,433;  Ui.  71, 
138;  hr.  308 
hr. 


fai,  ir.  49. 
,  L395:  ti.l.n. 
coathtmat,  L  301. 
oflMidisL395. 
lUagB  penoaal,  B. 
idLLftOO. 


75. 


RtaMdial  part  of  law*.  L  36. 
itatnta,  L  68. 

RMBttlar,  UL  379. 

Ramoval  of  goods  to  pnvMt  didMi, 
Gi.  368. 
ofpoor.iu.  201,  212,214. 

Raat  charge,  il  25 ;  iii.  135. 

extorting  ftxaa  auaon,  W, 
289. 
dud;  U.  37. 
fee  teas  fi.»». 
of  aMiae.  U.  36. 
wigia  01,  L  168. 
(|i^fi.37. 
ladi,  iL  A, 
Mck,  ii.  36. 
atrrioa,  U.  34. 
aabtraetioB  of.  iH.  506. 
Rapdr,  eoveaaat  to,  iii.  530. 
Ilepoinofcharah,iii.  91,  lit. 

of  eedwiMtical  raddaacei,  iii. 
85,  113. 

L76. 
UL533. 
Brplwdwr,  ML  630. 

Rapltda,  UL  371,  530. 

adioB  oi;  UL  666-669. 

RapUeatio.  UL  580. 

IiapnoalMA,  n.  679. 

Report  of  martv  ia  Ammj,  iv.  39. 

Raporta  of  a4H|fd  eoM*.  L  49. 

^^     ofLordCoke.  L50. 

Raonmlatkai  by  namilban  aad  ad- 

Mlahlialaii,  H  HI 

bjMn,L396:H.943. 

hi  eoatradi^  H.  187, 

155,183. 
hi  daooaati,  L  373, 383. 
af  Iha  arewa,  I. 
433,446. 
hiaatU— wt.iS3;B. 
363,377,379.333. 
«i4OTthaiMMt«r«i> 
tribliwi,  1.131. 
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BMTMtnuUvM,  rwd  and  penoul,  ii. 
943. 

Ktptkft,  \r,  450. 

lUpriid  or  recaption,  tii.  358;  iv.434,n. 

lUrprisali,  ii.  515. 

RepublioUioD  of  will,  i.  555. 

Repugnant  condition,  i.  281 ;  ii.  158. 

Urputation,  i.  134. 

injurie*  affectinr'.  iH.  472. 

Reputed  owner,  ii.  20G. 

Requests,  courts  of,  iii.  461,  '152. 

Rere-fiefs,  i.  168. 

Rescue  of  a  prisoner,  iv.  251,  n.,  256. 
of  distress,  iii.  3G9. 

Resenralion  of  rent,  ii.  33. 
Remknce  of  clergy,  ii.  84,  85. 
Raridnary  derise,  i.  560. 

legatee,  ii.  250. 
lle«iduum,  distribution  of,  ii.  231,  250. 
Resignation  of  benefice,  iii.  87,  119. 
of  biBhopric,  iii.  66. 

Resistance  of  arbitrary  power,  ii.  503, 
506. 
of  arrests,  iv.  98,  113,  n., 

120,  253. 
of  criminal  attempts,  iv.  09, 
100. 
Respondeat  ouster,  iii.  633 ;  iv.  407. 
Respondentia,  ii.  143. 

bonds,  ii.  182. 
Responsa  prudentum,  i.  61. 
Restitution  in  blood,  iv.  469. 

of  conjugal  rights,  iii.  713. 
of  stolen  goods,  iv.  434. 
Restoration,  the,  ii.  455 ;  iv.  506. 
Restraining  and  enabling  statutes,  i.  68 ; 

iii.  139—146. 
Resulting  trust,  i.  346. 

use,  i.  333,  498. 
Retainer,  ii.  247 ;  iii.  378. 
Retaliation,  iv.  65. 
Retomo  habendo,  iii.  521,  668. 

Return  day  of  a  writ,  iii.  567. 
irreplevisable,  iii,  669. 

Returning  from  transportation,  iv.  258. 
Revealed  law,  i.  32. 


Revenue  causes,  jurisdiction  in,    ill. 
400;  IV.  41. 
of  crown,  ii.  544. 
oflken  oi^  aMaulling,  iv.  287. 
Reversal  of  judgment,  liL  644, 645 ;  iv. 
455. 
of  outlawry,  iii.  570 ;  iv.  389. 
Revernoo,  i.  220,  200;  ii   1,  n. 

grantee  of,  his  rights,  i.  280. 
Review,  bill  of,  i  v.  31. 
Reviling  the  ordinances  of  the  church, 

iv.  234. 
Revocation  of  a  will,  i.  554. 
of  devises,  i   552. 
of  uses,  i.  505. 
Revolution,  the,  ii.  456;  iv.  508. 
Rewards,  advertising,  for  stolen  pro- 
perty, iv.  260. 
for  apprehending  ofiendere, 

iv.  361. 
taking  for  stolen  property, 
iv.  258. 
Rhodian  laws,  iii.  726. 
Rider  to  bill,  ii.  407. 
Riding  armed,  iv.  281. 
Ridings,  i.  118. 
Right  close,  writ  of,  i.  212. 

Right  of  action,  iii.  463. 

of  advowson,  writ  of,  iii.  514. 
of  common,  ii.  3. 
of  entry,  iii.  487. 
of  lights,  ii.  13,  41. 
of  poaaession,  actual,  iiL  488. 
of  possession,  apparent,  iiu  487. 
of  property,  iii.  486,  488. 
of  watercourses,  ii.  11,  41. 
of  way,  iL  10. 
turning  to  a,  iii.  487. 
writ  of,  iii.  489,  494,  509,  514, 
657;  iv.  413. 

Rights,  i.  29,  125. 

bill  of,  ii.  490. 
in  private  relations,  i.  126. 
of  property,  i.  141. 
personal,  i.  128. 
petition  of,  ii.  489. 
public,  i.  126;  ii.  346. 

Riot  Act,  iv.  274,  278. 

RioU,  iv.  278. 

at  elections,  ii.  399. 
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Hot— rfj    iliMoHiliing   Wttiliy   or 

■■chhury.  IT.  375. 
Rhrm,^}iiriM  to,  iv.  161.  2M.  295. 
Risatrix  coamnmis.  It.  300. 

IMkmj,  ir.  IM,  165. 

•ttmnpt  at.  hr.  165,  n. 
•Mralt  viih  iateot  to  eoonnii, 
iv.  167. 
Robm,  Dokc  of  Normaadjr,  his  Utla, 

iL444. 
Kmom  tnd  Tagabooda,  iiL  212;  hr. 

238.309. 
R«II«,L51. 
RoIb,aMl«oribt,fi.4l7. 

Bonaa  CallMiIki,  L  443,  n. 

rditroCiiL109,n0. 
invaaioa.  ir.  475. 
law,  i.  8,  12,  59,  61 ;  ii.  315, 
316;  uL430;  iv.  488, 489. 
liaiamy  OMnh,  fii.  442,  n. 
Booli,  dUilii>|iin,  iv.  175. 
Bopa  dnean,  hr.  296. 
Roulatta  and  nij  poijr,  gamca  ci,  iv. 
297. 

Roola.  iv.  278. 

Bojd  mmm,  iL  408. 
eoHdla,  iL  477. 
flWDnr.  tt.  496. 
fanl«,iL465:  iv.  190,  217. 
iab.  H.  81. 553. 
fei««a,iL594. 
naala,  I.  414. 570. 
■WRiM«.ti.475:  iv.  217. 
■iaaa,  B.  563. 

koipilili^  it  609. 607.  ^^ 
■Mndatoa  to  eoorta  t€  juBoea,  n. 

491. 
pati^allva,  u.  484. 
ravano*,  iL  544. 
■UBriMinn.iL434. 
tld«,iLi5. 

to,  BL680. 
fai  Shalajr'b  Ma,  i.  806. 
areonrt,iiLS75.680. 
to  PMB  wAliwrinB,  hr.  20. 
to  abov  ««M,  m.  680. 

aqrtplL185. 


nmti  daaMnr.  L 106. 
dawML  W.60. 


TOL.  IV. 


S. 


OaMilli.  pwftnarinn  of  ^,  iv.  239. 
gaiiwhril,  hr.  165. 
SMnuBant,  itvfling  the,  iv.  234. 
Saerilaga,  iv.  164. 
8afMODdiieC.U.516;  ir  ?in 
Sahdba  tMth,  ii.  570. 
Salary  of  caratoa,  tii.  88. 
Sd«,L  150. 

of  goo^  eoalraet  of,  ii.  120. 105. 
action  on,  iiL 
531. 

of  airili,  &c.  in  packet-boala.  iH. 
320. 
Sahac*.  iL  179,  558 ;  iii.  272,  n..728. 
8Metioooflawa,i.S7. 
Saaetaaty,  plaa  of.  iv.  400.  n. 
Sana  nonbia,  cammon,  iL  7. 
Sark.  iaiand  oC  L  97. 
Saliafretion,  enteriof  on  racocd,  IiL  664. 

Savinga'  bonka,  iii.  231. 

military,  iii.  234. 
SaiiDden,L  50. 
Savoy,  the,  iv.  253. 
Sazoo  invaatoo,  iv.  204,  477. 

lawa,L40;  iv.  475. 
Sendal  aad  iapartiMBoa,  iv.  17. 
Biaiidaliim  nagiialam.  iii.  473. 
Bchadala.  daUvary  of,  by  inaahranl,  IL 

218,225. 
SdiifaaMBy  i&  3. 

iiL  102;  iv.234. 

iiL  106.  107,  110. 
Seblflb  JioriB,  L  340,  a. 
8dralheiai^writo(;iiL648;  iv.  48. 
Seald,  eooHMi,  iv.  300. 
Saotoli  paafB,  iL  360.  375 
SeoUand,  i.  82. 
Scriptwat  ■eoAof  at,  tv.  24S. 
ScniplnnH^  oopyrfglit  ta.  u*  99. 
9«H^aa,L189}  iL  573. 
Saa.  L  106. 

banka,  valla,  rivan.  tes,  i^Mai  lib 
iv.  175. 

il.M8|  ilLSM. 
OO 
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Sm  ■hon,  i.  108,  419;  ii.  522. 
8m1,  great,  i.  572 ;  iv.  107,  406. 
privy,  i.  571  i  iv.  197, 466. 
SMling  of  deeds,  i.  457. 
SmU,  antiquity  of,  i.  457. 
Swunen,  wages  of,  iii.  725. 

wouodad,  iv.  247,  ii. 

wflb  by,  ii.  235. 

regtatration  of,  ii.  605. 
SMworthinaaa,  ii.  177. 
Scoondaiy  eooveyances,  I  479. 

use,  i.  503. 
Second  deliverance,  writ  of,  iii.  607. 
SecreUriet  of  state,  ii.  480;  iii.  17; 

iv.  354. 
Secta  ad  molendinum,  iii.  510. 
Sectaries,  protestant,  iii.  103. 
Secular  clergy,  iii.  74,  n. 

Secarities  for  good  behaviour,  iv.  312, 
315. 
for   keeping   the  peace,  iv. 

312,314. 
valuable,  stealing,  iv.  161. 
Se  defeudendo,  homicide,  iv.  103. 

Seducing  to  desert,  iv.  226. 
to  leave,  ii.  275. 
service,  iii.  539. 
Seduction  of  daughter,  iii.  540. 
Seigniory,  i.  221,  233,  241,  27 
Seisin,  i.  365. 

livery  of,  i.  469. 
primer,  i.  181,  195. 
of  incorporeal  hereditaments,  iL 
32. 
Seisina  facit  stipitem,  i.  365 ;  ii.  32. 
Select!  judices,  iii.  683. 

Select  vestry,  i.  113. 

Act,  iii.  203. 

Self-defence,  i.  130;  iii.  357;  iv.  99, 
103. 
murder,  iv.  108. 

Selling  by  false  weights  and  measures, 
iv.  289. 

pretended     titles    to    land,    L 

437;  iv.  264. 
public  offices,  iv.  220. 

Senatiu  consulta,  i.  61,  67. 
decreta,  1. 67. 


Saparmte  maintraanee,  H.  309. 
Saparation  of  benefices,  chapdriM,  fte. 

Ui.  158,  159. 
Separatists,  iii.  109,n.,  602,  n.,  604,  n.; 

iv.  369,  n. 
Septennial  elections,  it.  415. 
Sequestrari  facias,  writ  of,  iii.  651,  n. 
Sequestration  in  chancery,  iv.  20,  29,  n. 
of  a  benefice,  iii.  57, 651. 
SeijeantHU-arms,  iv.  20,  n. 

at  law,  i.  1 7 ;  iii.  13,  n.,  387,  n., 
388,  n. 
antient,  iii.  387,  n. 
premier,  ib. 
Serjeanty,  grand,  i.  188,  197. 

petit,  i.  198. 
Servants,  ii.  267. 

embezzlement  by,  iv.  169. 
false  character  of,  iv.  290. 
larceny  by,  iv.  154,  108. 
master's  responRibility  for  acts 

of,  ii.  275;  iii.  471. 
negligently  firing  houses,  iv. 
145. 

Service,  certain,  i.  193. 
feudal,  i.  165. 
licriot,  ii.  48. 
of  subpcena,  iv.  19. 
Ser^'ing  foreign  states,  iv.  225. 
Session,   great,    furmer    courts  of,    in 

Wales,  i.  82. 
Sessions,  iii.  43,  44. 

general,    of   the    peace,   iv. 

335,  n. 
ofTi-iices  triable  at,  ir.  336. 
petty,  iii.  44. 

quarter,  iii.  43, 195;  iv.  335,  n. 
special,  iii.  44. 
Set-off,  plea  of,  iii.  577. 
Setting  spring  guns,  &c.  iv.  1 27. 
Settled  poor,  iii.  211. 

Settlement,  actof,ii.  462,  490;  iv.216. 
by  apprenticeship,  iii.  208. 
by  birth,  iii.  207. 
by  certificate,  iii.  202,  n. 

bv  e^t.itc.  iii.  200. 


by  I. 
by  I 
by  I- 


^t»,  iu.  209. 
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It  bgr  mliaf  •  iwnwiwut,  ifl. 

tos. 

marring*,  i.  529. 
protector  of  tbf^  i.  2.17.533. 
bbary,  ii.  22,  a, 
Brmalty,  «tetM  in,  L  311. 
8«««caDet  of  joiaUirt,  L  316. 

mitntnol,  iii.  441. 
iii.M. 
8hMk.  coMMi  U,iue, 
Vhfum  b  pobBe  oadtrtekiogi,  8.  S6S. 
Sbttp  •toding,  W.  160. 
ShaBoy't  caat,  ml*  in,  i.  308. 
SMppcrd'a  Touchstone,  i.  51. 
glwpway,  coart  of,  iii.  448. 

ShmUr,  i.  IIR;  iii.  21.  30;  iv.  470, 
471,  480,  495. 
deputy,  iii.  28. 

kk  power  of  arrettiog,  iv.  359. 
offiotn  of,  ill.  28. 
of  London  and  Middlcaez,  iiL 

21.  n. 
yliikwtioB  lor,  iiL  25. 
trial  bdbrc  iii.  669. 
voder,  iii.  28. 
ShariCt  tonm,  ir.  339. 
tkUdag  nae,  L  503. 
SMpioney,  ir.  505. 
nWpa,  Briti^  lavs  relating  to,  iii.  273. 
boniing,  iv.  176,  177. 
daatiofing,  iv.  176,  224. 
&lMi^nalato,iT.  176. 

SWpwfaeka,  iL  555. 

8Ut«,i.  117. 

Shoodng  at  the  queen,  ir.  201. 

with  intent  to  maiai,  ir.  125. 
with  infant  to  nrarder,  ik. 
Shop*  brooking  into  a,  ir.  163. 
aWoad  atodiag,  ie,  158. 

iU>.iv.  175. 
I,  iv.  161,  n. 
Sgkt,  Un  al,  IL  167. 
SgiMi,  privy.  L  571 ;  Ir.  197. 
8ipii«ofdoada,L457. 
8lfnaMNMal,L571;  iv.  197. 
Sak  in  proof  of 
to,  Iv.  175. 
flioolhig.  hr.  160. 


Sflvor  ooia, offmeoa  ao  to,  hr.  fSI. 

minoa,  ii.  563. 
Simllitor,  iiL  580 ;  iv.  406,  438. 
SimiUtndo  of  hand-writing,  iv.  179. 
SfaBony,  iiL  56, 88,  1 19—123 ;  iv.  238. 
Simple  eoQtract,  ii.  109. 

debts,  iL  187. 

larceny,  iv.  153. 
Simplex  oUigatio.  ii.  157. 
Siaocora  roctor,  iiL  76. 

reetoriet,  iii.  166. 

Sine  die,  eat  inde,  judgment  of,  iii.  636i. 

Sinking  fund,  ii.  591,  n. 

Si  non  omnco,  writ  of,  iii.  425;  iv. 

334,  n. 
Sir  J.  Hobhoose's  act,  UL  226. 
Sittings  at  London  and  Waatmioatcr, 
iii  -122. 
at   ni«i  prius,  iii.  422,  588, 

591,  n. 
in  banc,  iiL  423,561. 

Saadar.  iB.  472-476. 

coats  in  aetioo  fcr  vorbal,  iiL 

640. 
costs  in  |iiiia«tiil>uMafm  oiiiloa, 
iiL  478. 

Slai^toring  korato,  iv.  30S. 

Skve,  a.  268,  488. 

trwie,  i.  103  ;  iv.  247. 

Slovoiy,  L  102 ;  U.  208,  488. 

SomD  daU  coorta.  iiL  451. 

poK,  JDOcnlation^  iii.  298. 

titkoi^  ffl.  127. 
SoMko  brtkiagi^  iL  585,  b. 
SoMiggling,  iv.  286. 

Soeogo,L192. 

ftoo and eoouBoo,  Lai. 
gMrdioB  in.  IL  SM. 
vUloia,  L  175,  210. 
Soeial  contract,  L  29. 

oooMny,  lows  oi;  iiL  165. 
Sodoty,  bMoAt,  kdldM.  UL  Ml. 
ooatradof^  L  29. 
IHamUy,  Ui.  235. 
fovorMBont  annuity,  iii.  237. 
ntgal,  Iv.  297.  n. 

'law,  iH.  333. 
111.189. 
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8od«(y,  origin  of  civil,  i.  28. 

voluntary,  iii.  181. 
Sodomy,  iv.  137. 

Sodor  and  Man,  bitbopric  of,  i   )  '^'^ 
SokenuuM,  L  212. 
Soldien,  wandering,  ir.  309,  n. 

wills,  il  235. 
Sole  and  aeparate  um,  ii.  306. 

oorpondont,  iii.  1G8. 
Solidtar^^eral,  iii.  386. 

queen  consoru',  ii.  466;  iii. 
387. 
SolidtorB,  iii.  331 — 335. 
Solidus  Icgalis,  iv.  159,  n. 
Solitary  confinement,  iv.  4-13. 
Soo  anault  demeane,  plea  of,  iii.  577. 
Sophia,  princen,  heirs  of  her  body.  ii. 

462,  463. 
Sorcery,  iv.  236. 
Soul-scot,  iii.  148. 
South  sea  fund,  ii.  590. 

project,iii.l81,n.;iv.217,n. 
Sorereign — see  Kino. 
Speaker  of  house  of  commons,  ii  370, 
404. 
of  house  of  lords,  ii.  404. 
Speaking  ill  of  the  sovereign,  iv.  201. 

with  prosecutor,  iv.  261. 
Special  administration,  ii.  243. 

and   common   injunctions,  iv. 

12,  n. 
bailiffs,  iii.  30. 
basUrd,  iii.  586. 
case,  iii.  621. 
jurj',  iii  591. 
occupancy,  i.  416;  ii.  32. 
plea,  iii.  577 ;  iv.  403. 
pleading,  iii.  572. 
property,  ii.  68,  73,  131. 
sessions,  iii.  44. 
verdict,  iii.  621. 
Specialty,  ii.  109. 

debts,  i.  396;  ii.  187. 
Specification  of  patent,  ii.  89. 
Specific  legacy,  ii.  248. 

performance,  iv.  10. 
Spirits,  sale  of,  iii.  320. 
Spiritual  corporations,  iii.  169. 

courts,  iii.  427,  706—724. 
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Spiritual  lotdi,  U.  358. 
Spoliation,  iii.  700. 
Sponsio  judicialis,  iv.  28. 
Spreading  false  newt,  iv.  281. 
Spring  guna,  ir.  127. 
Springing  use,  i.  502. 
Squibs  and  fireworks,  iv.  299. 
Subbing,  iv.  113,  n.,  124,  125. 
Stage, laws  relating  tothe,iii.320— 324. 
Stage  coache^  iii.  298,  300. 

plays,  iii.  320. 
Stallage,  ii.  16. 
Stamp  duties  on  bank  notes,  iii.  346,  n. 

revenue  from,  ii.  584. 
Stamps  on  deeds,  i.  448. 
Standard  of  coin,  ii.  540. 

weighU,  &c.  ii.  535 ;  iv.  341 . 
Standing  mute,  iv.  394. 

orders  of  parliament,  ii.  405. 
Stannaries,  iii.  420,  n.,  448. 
Staple,  ii.  286. 

Star  Chamber,  ii.  492 ;  iv.  284,  n.,  327, 

382,497,  501,  505. 
State oflicers,  ii.  480;  iii.  17;  iv.  354. 
States,  serving  foreign,  iv.  225. 
Stationers'  hall,  ii.  96. 
Statute,  i.  67. 

against  the  form  of,  iv.  377. 

de  donis,  i.  228. 

guardian  by,  ii.  339. 

manner  of  making,  ii.  405. 

merchant,!.  285;  ii.  187. 

of  limitations,  iii.  545 — 558, 
577. 

of  pnemunire,  iv.  212. 

of  treason,  iv.  ]  85. 

private,  i.  67,  570. 

public,  i.  ib. 

staple,  i.  286;  ii.  187. 
Staundforde,  i.  51. 

Stealing,  iv.  152. 

an  heiress,  iv.  129. 
animals,  ii.  70 ;  iv.  ]56,161,n. 
from  extreme  want,  iv.  85. 
from  the  person,  iv.  167. 
in  a  dwelling  house,  iv.  163. 
things  not  subjects  of  larceny 
at  common  law,  iv.  161. 
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StaplMa.  Ung.  H.  44ft;  UL  430;  ir 

48S. 
SiMliBg,  B.  MO. 

e«ntd;iv.SSt,417. 
cTiIm  hooMboia,  ia.  397;  ir. 
341 
8l  Gannaa,  L  51. 
8t  HalMM,  105. 
SliBt,  comrooo  whhaat,  &.  7,  a. 
MfMiilJMjF  titetM,  L  181. 
8lip«d  oComto,  UL  S8. 
Sdrpw,  ■ueewMon  per.  L  374;  ii.  SSS* 
ia  ftindi,  ii.  588. 

may  be  chamd  with 


m  lidK  nrtivf  a(  ffi.  917,  a. 
Sladta  of  ilwiUBt,  —le  aad  fwmU,  L 
379. 
gooda,  reeeivias,  hr.  173. 
Mle  oCu.  134. 


ia  tmrita,  &  123. 
olovn,  rojalf  MBMsnag  or  oMlivjiaf, 

ir.  334. 
Strict  MltlMaeat,L  307;  0.301. 

akUi«4odut,ti.  109. 

ia  t9pi  pabeea  or  eovli  of 
Jtaltko.  ir.  318,  251. 

r,L441. 
&  81,  554. 

■'•  Ae«,  iiL  304. 
L  103,  173,  331.425. 
Ot,  H.  420. 
to  afWtiattoo,  in.  375. 
•rpwjarjr.  ir.368. 
nanrtlMiiiiiiai,Hi.eOi. 
iBi>HBinr,itt.4l3;  hr.l5, 

17,9Cl7. 
oa  lafanaMloas,  Ir.  391. 
BaBMnplMi  01  witaMMi,  L  5M|  569} 
U.336. 

LS77. 

B.S69.  572.  570; 
ir.  490 


<frinriiiMltklil^ML71C 
«t\tmHu,  m.  718. 
oTtiSnttL  708. 
»f  tail  aadMrriee,!!.  508. 
:  cocponito  propcrtj,  bL 
175,  179. 
to  aa  iatHtato,  8.351. 
to  Um  tfaroao.  fi.  434— 404; 
iv.M8. 
Uaderiaf  tbo,  hr.  198. 
L423;  iU.  175,179. 
It,  L  373. 
1.106;  IB.  83. 


ia  prahOitiaa,  iU.  888. 
orabai,iT.  6. 

ir.  108. 
pwBMhwwnt  for,  ir.  1 10. 
Snt  aad  ■mtmo,  L  188. 

at  law,  iu.  457,  563.  564. 
in  chancery,  it.  16. 
SaauBaiy  eoavictioaa,  hr.  :\  \fi. 
fhaamonhjg  poriiaaMat,  ii.  oo  \ . 
flammont,  beforo  a  magialiBla,  ir.  847, 
355. 
of  a  peer  to  the  hooM  of 

loida,  iii.'O. 
oa  o(%iaal  writ,  iiL  858, 683. 

.  iiL  568. 
WiwptiMiry  laws,  ir.  303,  a. 

SaadqTi  anvet  for  crime  on,  it.  357. 
ao  day  for  prtMottof  bill  or 

Bote,  iL  164. 109. 
BO  day  for  juridioal  bariaMi^ 

ML  160^588. 
■MfcBrtinB  91,  BL  318,  319; 
hr.S39. 
flapariaHadaaliofChiaa  tndt,  ffi.  980. 
Soperior  coarti^  BL  405. 


OOO 
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Supply,  bOI  of,  u.  377,  408,  409. 
Supra  protest,  ii.  168. 

Sapremaej,  oath  of,  ii.  422 ;  iii.  20, 
lOfi;  iv.  227. 
of  the  crown,  iii.  96. 
SopreilM  power  in  a  state,  i.  30. 
Surcharg*  of  common,  iii.  511. 
Sur  disclaimer,  writ  of  right  of,  iii.  509. 
Surety,  ii.  155. 
Surgeont,  iii.  327— .329. 

oumtUugbter  by,  iv.  117 
Suridiee  I!m«,  iiL  146. 

recorery  of,  iii.  710. 

Surplus  in  bankruptcy,  ii.  213. 
Surrebutter,  iii.  579. 
Surrejoinder,  iii.  579. 
Surrender  of  land,  i.  483. 

of  bankrupts,  ii.  202. 
of  copyhold,  ii.  52. 
Surveyors  of  highways,  iii.  261. 
Sur>'ivor8hip,  i.  315. 
Suspending  the  laws,  power  of,  ii.  491 ; 

iv.  466,  508. 
Suspension  of  Habeas  Corpus  Act,  i. 
137. 
pleas  in,  iii.  576. 
Swans,  iv.  156. 

Swearing,  common,  offence  of,  iv.  235. 

the  peace,  iv.  3 1 5. 
Swcin-mote,  court  of,  iiL  439. 
Sycophants,  iv.  158. 
Syngrapha,  i.  447. 
Synod,  ii.  511. 


T. 


Tail,  after  poasibiUty  of  issue  extinct, 
i.  244. 
female,  i.  231. 
general,  i.  230. 
male,  i.  231. 
special,  i.  230. 
tenant  in,  i.  229,  513 ;  ii.  31, 45. 

Taking  information,  iii.  721. 

up  dead  bodies,  iv.  306. 
Talcs,  iii.  602. 


Talionis,  lex,  iv.  65. 
TalUages,  ii.  573. 

Taxss,  imposing,  by  house  of  commons, 
li.  375, 
revenue  from,  li.  568. 
Temporal  lords,  ii.  359. 

Temporaltiss  of  bishops,  ii    545 ;  iiL 
61,  62,63;  iv.  421. 
suing  for  the,  iiL  62. 
Tenant  at  sufferance,  i.  273. 

at  will,  i.  270. 

by  the  curtesy,  i.  246. 

for  life,  i.  239. 

for  years,  i.  263. 

from  year  to  year,  i.  271 . 

in  dower,  i.  249. 

in  fee,  i.  218. 

in  tail,  i.  228,  513;  ii.  31,  45. 

pur  auter  vie,  i.  239. 

to  the  precipe,  i.  526. 
Tenants,  Joint,  L  312. 

m  common,  i.  323. 
Tender  of  amends,  iii.  373,  524. 

of  issue,  iii.  580. 

of  the  oath*,  iii.  107. 

plea  of,  iii  578. 

what  is  a  legal,  ii.  539. 
Tenement,  L  158,  173;  ii.  31. 
Tenendum  of  a  deed,  i.  450. 
Tennis,  game  of,  iv.  296,  n. 
Tenths,  ii.  547,  570. 
Tenure,  i.  160;  iL  31. 

copyhold,  i.  201  ;  ii.  43. 
disturbance  of,  iiL  513. 

in  burgage,  L  198;  ii.  386, 387. 

in  chivalry,  i.  176;  iL  596. 

in  frankalmoign,  L  213. 

in  gavelkind,  i.  200. 

in  grand  serjeanty,  i.  188, 197. 

in  petit  serjeanty,  i.  198. 

perfect  and  im]>erfect,  i.  233, 
241,275. 

socage,  L  192;  ii.  338. 
Tenures,  kinds  antiently  in  force,  i. 
174. 
now  in  force,  i.  176. 
Term  in  land,  i.  267. 
Termor,  i.  266. 

Terms  in  trust  to  attend  the  inbc- 
ritancc,  i.  351. 
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Totm  of  lb*  eourto  of  law,  iU.  559— 

Tirm  apwiaiwilw  ragfa.  fi.  550. 
TM  Act.  UL  105.  lOe,  106 ;  iv.  507, 

511. 
TMtauMBt.  L  151.  544;  fl.  236;  iv. 

491,  498. 
Tmaamianr  ommn,  H.  356;  Ui.  714 
—717. 
guardian.fi.  340. 
T«lMDaBlo    amexo, 

com.  iL  342,  245. 
TflMitar,  capacity  to  b«,  t.  550 ;  11. 333. 
Ttfttmoajr.  in.  604 ;  ir.  436. 

perpettutioo  of,  ir.  13. 

TlMnnaa  vatonMO,  t&.  303. 

TlmUica,  iii.  130 — S34. 

onHwaad,  ir.  296. 

Tk»ft  (aet  LABca»T>  ir.  153. 
>>ola,  ir.  360. 

triNB  cxtmne  want,  ir.  85. 
code,  i.  61. 
iamitut,  ii.  559. 

TUagS  pmooal,  what,  L  156. 

real,  what,  i.  i^. 
Thorpe,  chief  jufttice,  ir.  271. 
TWtaHaJBg  kctcn,  ir.  167,  376. 
Thnali.  L  131 ;  iii.  469;  ir.  83. 
Ttaibar,  itL  504. 
TfaM.  eoMpqtation  ci,  i.  364. 
Tlpptti«.  ifi.  316.  319. 
Tlth«8,i.  110;  liLlSS— 137;  ir.511. 

ditehame  fron,  bjr  a  modus,  fiL 
131. 


itt.  134. 
by  laaoa  of  ttmo, 

Ui.  133. 
bj  ival  itNupoM 
tkB.iU.138. 
iU.137. 
miMd,  BLISS. 

MiglB  W.  HL  ISv. 

pmoMi,  BL  ISS. 
pnidial.iB.133. 
pfirT.  IB.  137,  ■. 
rataabittlj  U,  m.  817,  n. 

•<;  tti.  706. 

BL  70^  136,137. 


Titbaa.  vkvkl,  BL  73,  137. 

who  namptad  ftoaa.  ffl.  137. 

Tithing,  L  114. 

Tithjpgmaa.  L  115. 

TIda,  dooMBtota  of,  tt^alinf ,  ir.  1 6 1 ,  n. 

of  act  of  parliament,  it.  407. 

of  patent,  ii.  89. 

to  crown^ae*  Ktao. 

to  iacorporral  baiaditamaBli,  B. 
31. 

tolanda,  L  353. 

to  panooahjr,  iL  78. 

Thlaa  of  dignity  below  nobilitr,  iii.  11. 
of  nobiHtT,  i.  373,  391  i  ii.  361, 

534;  iii.  1. 
of  worship.  iiL  13. 
pnrebaifaig  or  wUing,  i.  437 ;  ir. 
364. 
Toleration  Aet.  Hi.  105. 

ToUa,u.  15;  HL  368. 

ezamptiooa  ftoot.  iSL  S69. 

ToU  thorough,  iiL  357. 
ToU  traretae,  iii.  358. 
Tolt,  Bi.  393. 
Tonaaga  datiaa,  ii.  576. 
Toola,  exportatkm  of,  ir.  393,  a. 
Torts,  iu.  460,  466. 
Tartar*,  i.  134;  ir.  396,  a. 
Town,  i.  115. 

corporate.  L  it.;  BL  189. 
T>ade.  laws  rriatiag  to,  iu.  272—381 ; 
ir.  486,  491,  495,  498,  499, 
506. 
batwaan  eotoalas  aad  tanifft 

•tatas.  Bi.  378. 
coartiaf  «id  lattiwlaalal,  BI. 

•k 
aspoitf  HL  la. 
iMoc^  BL  377. 
oMoea  agaiaal,  ir.  S86. 
to  Iha  East  ladiaa  mi  CWaai 
BL  S79-381. 

Tiad—wi.  BL  16. 

Ttwttdm  of  aropartjr.  haw  iairadaead, 
L150. 

of  slodt,  rmtialaim,  la  aqaltjr. 
ir.  13.  a. 
Traaaitorjr  actSoaa,  IB.  463. 
Traasila.  sloppagi  ia,  B.  ISS. 
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Thm^ortetion,  i.  1.18;  iv.444. 

returning  from,  iv.  258. 
Trapt,  men,  iv.  128. 

Tr»Tn*e,  in  pleading,  iii.  577. 

toll,  iii.  258. 
IVavtntng  indictment,  ir.  420. 
note,  iv.  21,  n. 
inquest  of  utHcc.  iv.  38,  42, 
368. 
Treuon,  iv.  183. 

all  peer*  to  tote  in,  iv.  324. 

appeal  of,  iv.  384. 

corruption  of  blood  in,  L  413:  iv. 

454. 
couniel  in,  iv.  425. 
escape  in,  iv.  255,  n. 
forfeiture  in,  i.  181,331, 348, 409: 

iv.  4 16, 
impeachment  for,  iv.  320,  426. 
indictment  in,  iv.  376. 
in  killing  chancellor,  &c.  iv.  193. 
law  of,  in  general,  iv.  183. 
limitation  in,  iv.  198,  421. 
misprision  of,  iv.  199. 
no  accessaries  in,  iv.  89. 
not  triable  at  sessions,  iv.  336. 
out  of  realm,  iv.  371. 
pardon  in,  iv.  465. 
petit,  iv.  123. 

punishment  in,  iv.  198,  445,  471. 
two  witnesses  in,  iv.  426. 
venue  ui,  iv.  373. 
wife,  evidence  of,  in,  iv.  429. 
Treasons,  former,   now  abolished,   iJ. 

475;  iv.  195,  197,  n. 
Treasurer,  lord,  iii.  398,  419. 

killing  the,  iv.  193. 
Treasure  trove,  ii,  559 ;  iv.  229. 
TreaUes,  ii.  513. 
Treating  Act,  ii.  399. 

Treble   and  double  costs,  iii.  44,  n., 
638,  n. 

Trebucket,  iv.  300. 
Trees,  ii.  258. 

destroying,  iv.  175. 
stealing,  iv.  161,  n. 
TreqpaM,  iu.  495,  499. 

ab  initio,  iii.  372,  498. 
by  cattle,  iii.  497. 
by  executor    and    adminis- 
trator, iii.  465. 


TreqMH,  ootts  I 

jUStifiai  i8. 

on  the  cMe,  action  of,  iii.  46 1 
524. 
costs  in,  iii.  640. 
quare  clausum  fregit,  iii,  49.'> 
Trial  aod  evidence,  iii.  582~604 :  iv 
409. 
at  bar,  iii.  588;  iv.  417. 
at  nisi  prius,  iii.  588. 
by  certificate,  iii.  582. 
bycoraned,  iv.  412,  481. 
by  in^-~--  ■    iii.  582,  n, 
byji"  ,622;  IT.  418. 

by  oiii iuy,  481. 

by  record,  iii,  583. 

by  witnesses,  iii.  587. 

by  wager  of  battle,  iii.  582,  n. ; 

724,  n.;  iv.  413. 
by  wager  of  law,  iii.  524,  582 ; 

iv.481. 
new,  iii  624 ;  iv.  432,  506. 
of  the  pix,  ii.  540,  n. 
Triennial  elections,  iL  415,  609. 
Trientes,  ii.  110. 
Trinity  House,  iii.  283—285. 

denial  of,  iii.  102,  n. 
Trinoda  necessitas,  i.  214 ;  iiL  258. 
Triors,  iii.  596,  600. 
Triplicatio,  iii.  580,  n. 
Trithing,  i.  118. 
Trover,  iii.  525. 
Truce,  conservators  of,  iv.  244. 
True  bills,  finding  on,  iv.  373. 
Trust  estate,  i.  343,  345. 
Trusts,  i.  342,  345. 

active,  i.  343. 

cestui  one,  i.  ib. 

charitable,  iii.  228,  231. 

curtesy  in,  i.  349. 

dower  in,  i.  i6. 

deed, arrangements )>"'  •"  >'">. 

executory,  i.  346. 

implied,  i.  ib. 

of  personal  chattels,  i.  344; 

iv.  4. 
passive,  L  343. 
resulting,  i.  346. 
special,  i.  343, 
to  attend  inheritance,  L  351. 
uses  and,  i,  328. 
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Tbasr.  Oww,U.471. 
Tnanltuooi  ptiiwwikiy,  U.  279. 
ToriMVjr,  common  of,  il.  9. 
Tunuiigtoa  r-'v  ■■'■   *''' 
TiBBpikaaci- 

glAc%  iiijkinr*  IL>,  IV.    I  <  J. 

'    iii.  259.  206,  271. 


Umi 


L  328. 
,  i.  332. 335. 
i.  420.  550 ;   ifi.  221. 


TvelTe  TbUm,  !•««  oC  i.  61. 

Two  vttiMMM,  whei«  required,  Ui.  606; 

hr.426. 
Typ«  Jbr  primfaif  .  iii.  308,  309. 

U. 

Ubiqaitjr.  Itgd.  of  wrerdfv,  B.  527. 
Umpire,  iii.  374. 
UMBimity  ef  the  jury,  iii.  619. 
Unentda  Mnriem,  i.  174. 
Upd»«lMrii;iiL28. 
UndtTMod.  fa^OfiM  lo,  It.  175. 
Unacnmtm,  ii.  174.  178. 
Untfbnnity,  acts  oi;  iiL  96. 

of  pcocam,  iiL566. 
UaidMlMtad  eoantvy.  i.  98. 
UaiM  of  bmMicn.  iii.  158. 

of  Great  Briuin,  L  84. 

ofIi«lMMl.Li*.;  iT.510. 
Unioos,  in  the  poor  \%w,  iiL  206. 
UaiMffiitalct,  iii.  168. 

UoifOTitiea,  coBy  b,  ifl.  186. 
copjrrifiit  of,  iL  98. 
•orporato  body  of  tha^  8L 

171, 185. 
eoqrt8oCiiL453:  iT.34S. 
repnaeBtatioa  oc^  in  pv^ 

TiiiMt,  a.  a84. 

iMW  10  pnaaM  w  popmo 
nviBf^i  iM.  olV. 
UnkiiowD  patMO,  JBdidrnwit  agriaal, 

iv.  375. 
t'olairfiil  ■■iiwtHiii,  iv.  278. 

eenblMliiMM,  h.  2S8»  167, 

S»],S92. 
oalhi^ie.  227. 

taUag,  iv.  153. 
LoDfttoral  aAoea,  it.  137,  167. 
UawholaMaM  piwi^wM,  MlUiif,  iv. 
SM. 

▼OL.  IV. 


oC  i. 


222. 

OOOWVIOOH 

4M. 

coreBant  toataad  adaadto.!.  333. 

uuilaay  is,  L  334. 

dowar  is,L  *5. 

fcoAa  10,1.332,  334. 

bow  eraated,  i.  332. 

inplied,  L  333. 

JMOOtreiikneaa  U,  L  337. 

piopaitiaa  of,  L  336. 

redupBcation  of.  ii.  343. 

ranWi«.L333. 

aaim  to,  L  339. 

aUtute  of.  i.  338. 

•upcr«titiuu»,  iii.  221. 

me  opoo  oae,  i.  341. 

what  opabb  of  baii«  baU  to,  L 

332. 
who  capable  of  boldisf  to^  L  334. 

Uifoe  ttom  aquae,  iL  12. 
Una  aqiio,  ii.  34,  o. 
Uaova  Dtarittaa,  ii.  144. 
Uaurpatiea  of  bcncioaa,  iii.  514. 
of  fraBcbiMi^  iii.  690. 
Unrpadoiia,  by  the  Court  of  Escba- 

r',  iiL  400,  B. 
Court  of  QoaeB'a 
'   Bench,  iiL  405,  B. 

Usury,  iL  137;  ie.  288. 

UaaaftB8taibi-S29. 

UterfamiftBler,LS90. 

Utlagalom  eapiaa,  vril  of,  iiL  569. 

Uttari^  fcba  eais,  ir.  222. 

'    ir.  179. 


VaflM^  of  the  ibioBa,  iL  SH  tf7. 
Vaearina,R«far,L12. 
Vaeatioa,  iiL  563. 
VaeclBarioB,  HL  298;  ir.  S9t. 
Vadi— Biiil—Bi,L«M. 

iienm,Li^ 
VMibaadi,  rofoaa  aad,  il.  SU ;  b. 

^m,so9. 
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VMjnmcy  and  diwmkri/  condad,  hr. 

308. 
Valor  benefldoniin,  ti.  540. 
nMriUgii,  i.  185, 1  DO. 
Yahuble  coonderatioo,  i.  461 ;  ii.  112. 
Value,  allegation  ^  ir.  377. 
Valtraion  or  Tklainct,  iii.  1 1. 
Variance,  Hi.  fil7.  n. ;  iv.  -129. 
Vaaaal,  i.  162. 
Vanghan,  i.  50. 
Vegetable  productiont,  injuriea  to,  hr. 

175. 

Venarjr  or  hunting,  ii.  17,  20. 
Venditioni  exponai,  writ  of,  iii.  650 ; 

iv.  45,  n. 
Venire  facias,  writ  of,  iii.  590;  ir.  387, 

391. 
Ventre  inapiciendo,  writ  de,  iiL  598,  n. 
Ventre  sa  mere,  children  in,  i.  129. 
Venue  in  an  action,  iii.  573. 

in  an  indictment,  iv.  371, 374. 
Verbal  contract,  ii.  109. 

slander,  iii.  472,  640. 
Verderon,  iii.  25,  440, 

Verdict,  iii.  618,  621;  iv.  431. 

cure  of  defects  after,  iv.  377, 
429. 

false,  iii.  627 ;  iv.  253. 

privy,  iii.  620,  n. 

special,  iii.  620;  iv.  431. 
Vert,  venison,  and  covert,  iii.  439. 

Veated  Xegju^y,  ii.  249. 

reouunder,  L  301. 
Vestry,  i.  112;  iiL  203. 
Vetitum  namium,  iii.  522. 
Vicar,  iii.  70,  88. 
Vicarial  tithes,  iii.  73,  127. 
Vice-admiralty  courts,  iii.  435,  436. 
Vice-chancellors  in  equity,  iii.  418. 

of  the  University,  iii. 
455;  iv.  34-1. 
Vicecomes,  iii.  4,  n. 
Vicinage,  common,  because  of,  ii.  5. 
Vicineto,  jury  de,  iii.  596,  n. 
Victualling  houses,  iiL  315. 
Vidames,  iii.  11. 


Vai,  L115. 
Villein,  1.  203. 

in  gross,  i.  ii. 
reprdant,  i.  ib. 
aervicea,  i.  175. 
80cage,L  175,  210. 
ViOoiage,  i.  175,  203. 

privileged,  i.  175,210. 
pure,  i.  ih. 
Villenoua  judgment,  !▼.  265. 
Vinculo  matrimonii,  divorce  ^  iL  310. 
Vindicatory  part  of  laws,  t.  37. 
Violating  the  prineeaa  of  Wales  or 
princeaa  royal,  ii.  471  ;  iv. 
190. 
the  queen  consort,  ii.  470 ; 
iv.  190. 
Violation  of  a  safe-conduct,  iv.  243. 
Violent  presumption,  iii.  614. 
Viscount,  iii.  4. 
Visitatio  Dei,  iv.  39'. 
Visitation  books  of  heralds,  iii.  724. 
Visitor  of  a  corporation,  iii.  184. 
Vivo  Tadio,  estate  in,  i.  282. 
Void  and  voidable,  i.  440. 
Voluntary  conveyance,  L  462 ;  ii.  309. 
Voting  at  municipal  elections,  iii.  193. 
at  parliamentary  elections,  ii. 

378,  384. 
at  vestries,  i.  113. 
in  parliament,  ii.  359,  404. 
Voucher  in  recoveries,  i.  524. 
Vulgaris  purgatio,  iv.  409. 


W. 

Wager,  feigned  issue  on  a,  i».  ..c^. 

of  battle,  iii.  582,  n.,  724,  n. ; 
iv.  413. 

of  Uw,  iii.  524, 582,  n. ;  iv.  480. 
Wagering  policies,  ii.  182. 
Wages,  ii.  270,  271,  273,  274. 

parliamentary,  i.  383,  n. 

Waifs,  iL  561. 

Wainagium,  iv.  442,  n. 

Wales,  i.  80,  88;  iv.  494,  499, 512. 
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Wal«,femMrcr 

prince  ot , 

prittOM»o(,u.  171,  iv.  IIK). 
WaaMng  Mldfan  aad  marinen,  ir. 

a09. 
Waitca  and  fbriooi  dririiif,  hr.  304. 
Wapwitakwi,  i.  117. 

Wv  and  DMC*.  right  of  making,  ii.  5 1 3. 
■rlidca  oC  ii.  800. 
lavytag,  i^aiiMl  Um  king,  it.  191. 
Ward,  goar^  and,  u.  331. 
ofooart,ti.  342. 
watch  and,  iii.  47,  n. ;  ir.  359. 
Wardaand  IiT«it«,ooart  oC  L 184, 193. 

b  bormigha,  Ul  193,  n. 
Wai^hip,!.  196. 

in  chiraby,  i.  183;  It.  485, 
487. 
'      in  copjholda,  1.308;  ii. 343. 
fai80cagc,L  196;  ii.  338. 
Wawhouaad  goods,  ii.  579;  iii.  277,  n. 
Wmaat,  anost  by.  i.  1.37 ;  it.  354. 
anwt  without,  iv.  358,  359. 
far  pardon,  it.  466. 
gtBOTal,  It.  356,  n. 
df  tUantj  to  eonfai  jodf- 
■Mrt,B.6S4. 

Wamatj  onaadi,  i.  4Sl. 

a■■al•orgood^fl.lS6. 
Wama,  fi.  31.  81,  83,  111,  511;  ir. 

306. 
W«li^  L  341,  345.  300,  371 ;  iL  46; 
UL  503— 508. 
in  oopjrnolda.  it.  46. 
of  a  manor,  i.  202. 
iii.  507. 
r,  iiL  i». 

iiL  506. 
ymr,  dajr  and,  L  409 ;  It.  450. 

Waleh  and  ward,  iii.  47,  a. ;  It.  359, 
493. 
rat*,  itt.  196,  n. 
WaloUaf  and  l%faifa«  In  boroqgK  iiL 

it.  B. 

Ib  porMMii  BL 
53. 


L  47.  B.,  53. 
povorof  arrMt  by,  if.  359. 
Water.  L  140.  157. 


Wiliiifii.ii.  11.41. 
WatornMB  of  th«  Thamaa,  ffi.  80S. 
Water  ordeal,  it.  410. 
Wajr*  and  means,  committoa  tt,  iL  569. 
diaturhaBoo  of,  iiL  513. 
rigfatof,iL10,40. 
Weighta  and  maawim,  tt.  535 ;  ir.  389, 

341,  491. 
Wdih  jodiealnr*,  ftcBMr,  iiL  455,  n. ; 

ir.  513. 
Weregild.  It.  107, 384.  480. 
West  Indies,  i.  100, 102. 
Wflit-Saxoo-lage,  i.  42 ;  It.  479. 
Whale,  U.  81,  460,  554. 
Wharfr,  iL  533. 
Whlpning,  ponishment  by,  It.  439,  a.. 

White  Friara,  it.  253,  n. 

White  raati,  ii.  37. 

Widow,  eaatoms  in  Londoa  Bad  Torfc, 
as  to  ibara  of,  iL  354. 

Widow's  chamber,  ii.  254. 
Wife  and  htuband,  ii.  279. 

alidaction  of,  iii.  436. 

battery  of,  iiL  537. 

dafeoee  of;  ir.  100. 

bow  hr  maued  in  crimes,  ir.  83. 
wad  fowl,  prapvty  in,  it  156. 

WfiD,  oslatas  at,  L  370. 
oftha  lord,  L  306. 
litla  to  paraoaal  Vfhj  by.  iL 

336. 
title  to  raal  property  by.  L  544. 
WiOi  Md  teateBMBts.  L  151.152,544; 
iL  nei  IT.  491.  498. 
dsatrajiM,  iT.  161,  n. 
fbrging.  ir.  181. 
staaling.iT.  161,  n. 
BJteteite  to,  L  554  ;  U.  336. 
WfaMlMatar  Biiairi,  U.  535. 

■tolato  of,  iiL 47,  a.;  ir. 
40S. 
WfaM,  adalliiBlien  d,  ir.  394. 

Witehorall,  ir.  ttdb 
Wlteka^  dfulBg.  ir.  4ia 

gooditakaa  ia,  O.  ttl; 

ssa. 
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WitneaMt,  atheitts  not 
iii.  G05,  n. 

competent  m, 

exaniinatioi 

1,608. 

expense*  <> 

for  priaoii 

aIlowe<l . 

\    not 
V.426. 

intiTP-'-' 
notl>' 

linatethetii 

(  ;  gflli'liil,  III. 

006. 
tampcrinp  with.  ir.  252. 
to  a  <1 
to  a  u 

to  charticUT,  iv.  131. 
trial  by,  iii.  ."iS?. 
two  required  in  treaaon  and 
perjury,  iv.  426. 
Wittenagemotc,  ii.  319 ;  iv.  480. 

Woollen   in   process   of  manufacture, 
injur)-  to,  iv.  175. 
stealing,  iv.  160. 
Words,  defamatory,  iii.  472,  640. 

treasonable,  iv.  189. 
Workhouse,  iii.  206,  212,  216. 

Worship,  disturbing  divine,  i"   <^'!  ■  iv. 
277. 
titles  of,  iii.  13. 
Worthiest  of  blood,  i.  369. 
Wounding,  iii.  469;  iv.  125. 
Wrecks,  ii.  555  ;  iii.  725. 

(!r,tr.  ying,  iv.  177. 
1  ill.  i   ling,  iv.  161,  n. 
Writ,  close,  i.  571. 

of  error,  iii.  641 ;  iv.  455. 
of  possession,  iii.  671,  674. 
of  ne  exeat  regno,  i.   138;    u. 
524,  528:   =•     1"  '_>30. 


Writ  of  ne  iiijiist^  Texes,  iii.  509,  a. ; 
iv-  12,  n. 

189;  ir.413. 
i«.  iii.  048;  iv.  48. 
Wnuii.  175;  iv.  282. 

157. 
>>i<-,    publishing,    iv. 
1  'JO. 

W   1,1-,    l;:.    .'.Iii. 

<;  '  ntry  and  of  assize,  iii.  487,  D. 
Written  com  n<». 

com  ..  471. 

slandir,  iit.  175;  iv.  282. 
Wrongs,  i.  126;  iii.  356. 

redress  of,  iii.  357. 


Year,  i.  264. 

and  a  day  in  estrays,  ii.  562. 
in  fines,  i.  521. 
in  murder,  iv.  117. 

day  and  waste,  i.  409 ;  iv.  450. 

to  year,  tenancies  from,  i.  271. 
Year-books,  L  50. 
Years,  esUtes  for,  i.  263. 
Yellow  fever,  iii.  292. 
Yelverton,  i.  50. 
Yeoman,  iii.  16. 

York  and  Lancaster,  houses  of,  i.  122; 

ii.  447,  448;  iv,  186. 
York,  province  of,  distribution  of  in- 

testote's  eflecU  in,  ii.  253. 


Zigari,  iv.  310,  n. 
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